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" COMPARISON OF H.R. 4564,

TEXT

(No. 549) E -1

WTHE UNIFORM FEDERAL RESEARCH AND

 DEVELOPMENT UTILIZATION ACT OF 1981' AND §. 1657,'" THE UNIFORM
 SCIENCE AND TECHNOLOGY RESEARCH AND DEVELOPMENT UTILIZATION
o ACT" -

'-POLICY R L R
‘ . Basically, both bills identify the same fmdings and
state the same purpose. H.R. 4564, has addinonal pro vi-
sions not found in S, 1657,
The Senate bill includes definitions under thxs sec-
.. tion (sec. 103); defuuuons are in Title V sec. 511 in: the
. . House versmn. el . o S

- RESPONSIBILITY - -

In the Senate blll responsibility for the develop-
‘ment, 1mp1ementation, and administration of a uniform
ggtent policy is gwen to the Secretary of Commerce (Sec..
- 201).
Title II, sec. 201 of H.R, 4564 gwes this responsi-
bility to the Office of Science and Technology Policy and
~ the Federal Coordinating Council for Science, Engineer
- .. ing, and Technology. . -
- It should be noted that sec. 402 of H.R. 4564 gives
" the Secretary of Commerce responsibility for assisting -
.- the Federal agencies in carrying out their responsibil-

" ities in the domestic and foreign protection and licensmg
of Federally owned inventions as mandated in sec., 401.-
This is similar to the responsibility conveyed to the Sec-
. retary of Commmerce in 8, 1657, sec. 201{c). |
T -The House version also authorizes the Administra-

tor of General Services to promulgate regulations con-
* cerning the licensing of federally owned inventions. .

'ALLOCATION OF RIGHTS

Government -
_ Both bill& grant essentially the same rights to the
- Federal government with the following exceptions:
--H,R. 4564 explicitly states that the government
- retains title if the contractor elects not to file a patent
.. application (sec. 30L(b)).’
' --5, 1657 states that the rights of the Government
" shall not be exercised unless. it is determined that one
- of the expressed conditions exists (sec., 301(b))
. Contractor -
~ 'Both bills have essenually the satne prov1smns.
-Waiver = - : o
Bothi bills contain identical provisions .
March-In Rights
__ Bown bills contain similar provisions, although S.
: 1657 requires that, prior to exercising march~-in rights,
a determination be made by the Secretary of Commeroe
© after a formal hearing (sec. 304(b)).

- GENERAL PROVISIONS

. H.R. 4564 requ1res the Administrator of General '
.. ‘Services and the Secretary of Defense to determine uni-
- form allocation of property rights including the provi-

- - : sions mandated in sections 301, 302, and 303 (sec.

" 305(a)). This is not included in the Senate version,

' - The requirements for each contract entered into by

.Pederal agencies are essentially the same, although 5.

1657 adds the clause "*within a reasonable time after dig-

closure' to the requirement that the contract include a

- provision for the contractor to elect whether or not to file
.., a patent application (sec. 305(&)(2))

" JUDICIAL REVIEW

Section 306 of H, R, 4564 allows for judicial review
of agency determinations made under sec. 304(a) and
305(b), if requested by a person adversely affected. The

g Senate version of the bﬂl has no such prov1s1on.

dstrator of the Gener
" Secretary of Defense) to be used for Federal funding of
~regearch and development. 8. 1657 has nosuch

CONTRACTOR'S PAYMENTS TO GOVERNMENT .
{(ROYALTIES)

~ H.R. 4564 ma.ndates, with some exceptlons royal-
ty payments (under regulations determined by the Admin-
Services Administration and the

requlrement

BACKGROUND RIGHTS = . . .

The provisions concerning rights to background
patents are the same in both bills. :

LICENSING OF FEDERALLY OWNED PATENTS

Both H.R, 4564 and S. 1657 permit a Federal agen-
¢y to licenise inventions to which the Government has ac- .

~ quired title, although the language in the two bills is

somewhat different. The House bill also contains addi-
tional requirements not included in the Senate version;
these are contained in a separate title (Title IV) Spt—':(:lfl-
cally addressing the licensing issue.” -

.. Both the House and Senate versions permit Federal
agencies to grant exclusive or partially exclusive license
if several enumerated conditions are met (S 1657, see.

. 307; H.R.. 4564, sec. 404).

In adchtion. H.R. 4564 has the following provisions

which are not included in the Senate bill;

--Section 401 allows, among other things, Federal
agencies to apply for, obtain, and maintain patents in -
the United States and foreign countries; promote 1i- '
censing; grant nonexclusive, as well as exclusive or
partially exclusive licenses; make studies regarding
licensing and commercialization potential; transfer
custody and administration of title to the Department of
Commerce or other Federal agency; and designate the
Department of Commerce as the recipient of fees and
royalty receipts, etc..

~-Certain responsﬂnlllties are given to the Secre-
taxy of Commexce (similar to 8. 1657, sec. 201(c))-
regarding activities which are necessary for Federal
agencies to carry out sec. 401.

. «=The Administrator of the General Services Ad-
ministration is given responsibility fox the develop-
ment of regulations for licensing.

~-In addition to specifying when Federal agencies .
may grant exclusive or partially exclusive hcense,
H.R. 4564 provides specific requirements for the

. grant of exclusive or partially exclusive license in-
cluding keeping records of such determinations, .
granting of foreign patent applications, and the terms -
and conditions of revocation of the llcense, etc.

DEFINITIONS

The definitions are contained in different sections of
the two bills. S, 1657 defines terms in Title I sec. 103;
H.K. 4564 defines terms in Title IV, sec. 511.

The definition of 'Federal agency® differs: A Senate
bill uses sec. 105 of title 4 USC; House bill uses sec, 105
of title 5 USC,

The House deﬁmtion of ""Contract' may be more
restricted than the Senate version, In H.R. 4564, "con-
tract™ is described as"', . .any contract, grant, or
agreement entered into. . . "7 5. 1657 states that "con-
tract" is defined as . . .any contract, grant, cooperative
agreement, commitment, understendmg or other ar-

‘rangement entered into. . .“
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H.R. 4565 defmes “contractor" in terms of sec.
of title 1 USC; §. 1657 does not.

The deflmtlon of "invention'' in §, 1657 includes
reference to title 35 USC; the House version does not,
) The House bill ineludes a definition of ""Subject in-

* vention''; the Senate bill does not.
: Both bills have similar definitions of "'practical ap-

plication'® and "person''.

8. 1657 defines *'made under the contract' or

""made under a contract®™; H.R. 4564 defmes "made” -

although both are defined sunilarl y.

H.E. 4564 defines "‘antitrust law"' S 1657 does
not. :
_Senate bill defines "msclosure" "Govemment"
“inventor'?, ""nonprofit organization'’, "'Secretary"', and
"'small busmess firm'!'; the House bill does not defme _

. these terms.

- - End of sec;iq:i Bo-

TEXT

(PTC)) ~ 10-8-81
RE LATIONSHIP TO OTH ER LAWS

H.R. 4564 includes a provision that this Act does
not convey lmmu.tuty under antitrust laws, the Senate blll
has no such provision. . _

_AMENDMENTS TO EXISTING LAWS

With the following exception, the bills are essen- -

" tially the same. 5. 1657 repeals section 200-209 and sec.

211 of title 35 USC; H.R. 4564 repeals sec. 6 of the Pat-
ent and Trademark Amerdment of 1980 (35 USC 38; 94

 Sta. 3018).

EXPIRATION _ A SRR
S. 1657 mandates that the authorlty conferred upon

'- fhe Secretary of Commerce shall expire 7 years following

the effective date unless renewed b'y Congress H H R. 4564
has no such prowsmn.
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“advige the public that the Copyright
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copyright Ofﬂce

74 CFH Part 202

[Docket RMTI-W]

Regustratlon of CIalms to Renewal ot

- Copyright.

 AGENCY: Copymght Office, lerary of
" Congress... " -

ATTION: Proposed 1 rulp

syusMARY: This notice is issued to’

Dffice of the Library of Congress is.
considering adoption of a new - -

. regulation with respect ta renewal -

registration practices and procedures
under section 304(a) of the Copyright
Act of 1978, title 17 of the United States

Code, That section pertains to claims to -
renewal copyright in works for which -

first term copyright subsisted on January
1, 1978, The effect of the proposed

regu!atmn is to prescribe conditions fus '

ihe registration of such claims to.

. _ renewal copyright, - :
DATE: Writlen comments should be e
 received on or before November 6, 1981,

ADDRESSES: Ten copies of written

. comments should be addressed, if sent

by mail to: Office of the General -
Counsel, C,0., Library of Congress. ‘

" Department D.S., Washington, D.C.

20540; or by hand to: Office of the
General Counsel, Copyright Office, . ..
Room LM-407, Madison Buﬂdmg. Coe
Independence Avenue, 5. E.. P S
Washington, D.C.. . Y

FOR FURTHER INFORMATION CONTACT' )

Dorothy Schrader, General Counsel,
Copyright Office, Library of Congress.
Washington, D.C. 20559, (202) 287-8380, -
SUPPLEMENTARY INFORMATION: Section ™
304(a) of the Copyright Act of 1876 [Act .
of October 19, 1976, 90 Stat. 2541}, - -
provides generally that “any copyright,
the first term of which is subsisting onn
January 1, 1978,” endures for 28 years - .
from the dale it was originally secured '
and that a second term of copyright, -

- lasting 47 years, can be secured by

certain designated claimants if an-

.application for renewal is made to the -

Copyright Office “within one year prior -
to the expiration of the original term of -
copyright.” * With one exception; this
provision is essent:ally a reenactment of
the renewal provision in eifect before
1978; the exceptmn mvolves the L

1 Under section 305 of lhe Act. "{a]ll terms oi
copyright provided by sections 302 through 304 ron
to the end of the calendar year in which they would-
cotherwise expire.” Section 305 thus makes a
material change regarding the renewal period for
works in which copyright subsists on January 1,
1978. Under the former law, title 17 U.S.C., in effect
on December 31, 1977, the renewal perfod was the
28th year of the original term rather than the -
calendar year n whlch the term explrea

TEXT

‘.cr-gthsning of the second {renewal)’

.- term from 28 years to 47 years. It applies

to works originally copyrighted between
january 1, 1950, and December 31, 1977,
Cn ]anuary 5, 1978, the Copyright
Office published in the Federal Register
{43 FR 964) a regulation revising § 202.17
of the rgﬁlulatmns of the Copyright )
Office. This regulation was issued on an
interim basis in order to allow persons
to appiy for and secure renewal .
registration immediately upon and after
the effective date of the new Copgmght
Act. In addition, the Copyright Office
invited comments from the public on the

- interim regulation in peneral and

specific comments on: -

(i} The necessity for original
registration as a basis for renewal .
registration in the case of foreign works
protected under the Universal Copynght
Convention; and

{ii) The correct renewal clalmant and
statement of claim in cases where the. -
author hias no surviving widow, ~ :
widower, or children and left a will
naming executors, but the executors -
have been discharged. -

‘Three comments were recewed n
response to the rulemaking. After a

. careful review of these comments, as =

well as the relevant case law and -

legislative history concerning the

renewal provision, the Copynght Off1t§e

has reachied some tentative conglusions -

as to' what our regulation should
provide. Also, the comments have led us
to propose several changes in the ..

interim regulation, A discussion of the
. major substantive comments and |

proposed changes follows. . . ...

1. Faifure to apply timely for renewal
registration, Paragreph [a){1) of. the
interim regulation concerns the . '

consequences which may result fmm a

failure to apply timély for renewal .

- registration, The third sentence of ﬂus

provision states: .

- Unless the reqnired apphcalion and fee are.
received in the Copyright Office during the

prescribed perlod before the first term of

copyright expives, copyright protection is Iast :
poermanently and the work enlers the pub]zc .

domain, {Emphasm added.)

One comment received on behalf of a L'

copyright owner objected to the -
necessity for, and correctness of, the
emphasized portion of the regulatmn. .

. . The commentator believed that this .

sentence could mistead the public since
an unrenewed “new version' no longer
protected by copyright may contain pre-
existing works still subject to statutory
copyright.

" Ttis a well established pnncxple in
copyright law that although the new

- material in a derivative work may enter

the public domain ihrough failure to

. renew that version, the old matter.

contained therein which is still covered

] by a separate statutory copyrlght is not

(No. 549) F-1

dedicated to the public. G. Ricordi & Co. .
" v, Paramount Pictures, Inc., 187 F.2d 469

{2d Cir.}, cert. denied, 342 U.S. 849
{1957); Eilmvideo Releasing Corp. v.
Hastings, 426 F. Supp. 680 (5.D.N.Y.
1976); Grove Press, Inc, v. Greenleaf
Publishing Co., 247 F. Supp. 518
(ELN.Y. 1965); Russell v. Price, 612 F 2d-
1123 {9th Cir, 1979).

There was certamly a0 intention on
the part of the Office when the interim
regulation was written to departin any
way from the Ricordi principle,
Nevertheless, it is possible that the
interim regulation as written could
cause confusion among users as to the
manner in which works in the public

domain may be utilized: The Office -
believes, however, that copyvight ~ -
ownersg should be alerted tothe .
consequences of expiration which -
results from a failure to apply timely for
renewal registration.

In the interest of clanficatwn, the
Office would delete the emphasized

- portion of the interim regulation and in -

its place would insert a paraphrased
part of section 304{a) of the Act. The
sentence as contained in the proposed
regulation reads as follows;.

Unless the required application and fee are
received in the Copyright Office during the .
prescribeqd period before the first term of
copyright expires, ke L'ﬂpynght inthe - :
unrengveéd work termiinates ot the expiration
of twenty-e:ght vears from the end of the :
colendar year in wb:cﬁ r:opyr:glrt was
originally secured.

- 2, Original reg;stmt:on Artlble )
of the Universal Copyright Coxivention -
(u.c.c) exempis, under certain .
conditions, foréign aiithors who are
nationals of a U.C.C. country, or who
first publish their works in 2 U.C.C.
country, from formalities which
constitute a condition of copyright
protection in:the country where -~
protectionis sought, When the United
States joined’ ‘the Unilversal Copyright- -
Conventiot, effecfive il September, ~
1955, we aménded our Copyiight Act to -
implement this provision. Section g(c) of
the former Aet (title 17 U.S.C., in effect
on December81, 1977) exempted U.C.C.
works from the-obligatery deposit and
registration reqairements set forth in the
first sentence of section 13 of the fozmer
law. The fifth paragraph of Article 11 of

‘ ‘the U.C.C., however, permits the United

States to continue its formalities with
respect to the renewal lerm of
copyright* . -

2The IL.C.C. text is as follows:

“If a Contracting State grants protection for more
than one term of copyright and the first term is fora- -
period longer than one of the minimum periods ’
prescribed in Article IV |25 yeacs ordinarily} such -
State shall not he required to comply with the

i provisions of paragraph 1 of thiz Article {which

make the U.C.C. notice the sole formality] in respect
of the second or any subsequent term of copyright.”

It is the view of the Copyright Office that this text
ciearly permits the United States {o require renewal
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'As part of this rulemaking, the .}
" Copryright Office sought specifid -
comments on: -
The necessity of cnamal reglstrahon asa
basis for renewal registration in the caee of

foreign works protected under the Universal
Copyright Convention. {43 FR 985).

In response to this inquiry, the Office
received one comment from the Authors
League of America, Inc. which
coptended that am original registration

. should not be required as a condition of
renewsl copyright in these cases. '
Although the Office believes that an .
original registration provides several
advantages under the statute and can be
legally requirad as a condition
_precedent to renewal,® the history of the
U.C.C. and the spirif underlyifg jts -
formation have led us topropose
‘alternatives lo original registration for -
" U.C.C. claimants. Where original .
registration for a work hias not been
made, however, thé Office has .
concluded that it is appropriate and
necessary to obtain documentation
relating to the work's eligibility under,
the U.C.C, and to the subsistence of a
copyright under U8, law, e
For these reasons, pardgraphi (d)(2) of -
- the regutation’ requires a W.C.C. renewal
claimant in the case of an unreglstered

- work to accompany hi$ or her daim -
" witha “Renewal Affidavit fora U.C.C.

Work,” specifying the date snd place of
first publicatioh and the citizenshi and-’
domicile of the suthor on the date'of -
first publication, In order to assure ﬁnat '
the holice requirements of the -~ > -+
Convention, as implemented in US. law,
werg met-at the time of flr'et pubhcatmn,
the regulatmn firtter refpiires &
. claimant td dccornpiiny his'or’ her claxm
and “Renewal Affldawt" witha' -
~ submission refatingto the form El‘ld
. position of the copyright notice. '™
Although the best evidence of - .
compliatice with the notice reqmrements
- would be the subrrl;ssmn of one o

regrstratlon for U. C.fC. wwks. ifitsg chnosas. We .
satisfy the U.C.C. cbligation by pwmdmg-?-a vears
of protection doring the first termn. Nelther wection
304(a) of the Copyright Act not sny other relevant
pravision exempt U.C.C. deimants Irom the renewal
regisl.rahonl'ormamy -

3 In the case of non1N.C.C: works !l has been the
long-established position of the Copyright Office
that registration for the ariginal term of copyright is
a condition precedent to renewal registration.
Although the United Siates could not, consistent ~
with its U.C.C. cbligations, require ariginal term
registration as a condition of protection for the first
28 years of the copyright for U.C.C, works, nothing
in the text of the U.C.C. prohibits the United States
frem requiring original term registration | -
simultaneous with renewal ragistration solefly as a
condilion of protection from !Ee 2oth year of the
copyright onward, That the original term

" registration would be made befase the stert of lhe
20th year seems immaterial if it is glear that
protection during the first term is not conditioned on
such registration. For policy reasons, bowever, the,
Copyright Dffice has nof proposad that registration.
for the ariginal term be yequired for U,C.C. werks as
a condition precedent to renewa] rzgzs!rauan.
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complete copy 0% the work as first
published, the Office remgmzes the
pragtical difficulties that this may entall.
Accordingly, paragraph (d){2)(ii)
establishes alterfiative submission
réqulrements in descendmg order of
preference.” o
In its dormnents, the Aulhors League
also suggested that U.S. authors and
foreign authors of works not protected
by the U.C.C. be relieved from the
obligation of making an original term’

. ‘registration as a condition for renewal

registration, The Office has not adopted
this suggestion. ', g
Atleast since 1909, lt hﬂs been the . -
position of the Copyright Office that =~
renewal registration will not be made

. unle%s registration has firstor =~ -

mmultaneousl;, heenxmade for ;he T
original term. Section 304(a} proudes
that the renewal claim must.be “dily, -
registerad” in grdexto extend the term..
of copyrights in.the original teza an -
January 1, 1978. Under seqhion 410[a), ..
the Ofgi ce has a duty to examine 3, claim
and determine that the,“legal and, Iormal
requirements’”.of the Acthave prima.
facie been met belore g cextificate ig,
issued: It seams cleak that thega.,

statutory obligations:cannot be ca:ried o

out in the case of clajms to, rqnewa)l :
copyright unless original term. .

registration has begnapade, or ﬂne :
equivalent. docmpentary evideace, haa

been submitted to substantiate the regai '

sufﬁmenny of the claim. Without such ,
evidence, spurious renewal claims
would be entered and the integrity. an(f
usefulness of the public record wouid
suffer. A work that had been  rejected for
original term registration might be .. -
subrmttgld and registersd for the renewal

alse claimantg mn,gm.apply for
renewal regi:s&ratwm et

While it xmg‘at be theoretmally _ .‘,‘;.._;_'_;-

possible to specily alternative . .

submissions equivalenfio umgmal term

registration for both U.C.C. andnion- -
U.C.C. works, the Office sees no public
benefit in such & cumbersome procedine:
for non-U.C.C. works. In any event, the

- Office believes that original term .
regisiration remajns mandatory for pre~

1978 published works not protected
under the 1.C.C. Except for U.C.C.
works, section 13 of the former law
required deposit of copies following
publication with notice, “accompanied
in each case by a claim of copyzight” '
3, Posthumous works. Section 304(a)

of the current Act provides, and sechon '

24 of the former act provided that, “i

the case of any posthumous

work * * * the proprietor of such
copyright shall be entitled to a renewal!
The question of what is a “posthumous
work" for renewal purposes has been

. the subject of controvery. The term . -

commonly refers to a work first
published after the dea!h of £he author

regulation.

erep '10_'—'8-312-_;; gt

Its :mportance intermsof whoisa

proper renewal claimant, howaver. has
led to further refinement. The issue was
considered in Bartok v. Boosey & .
Hawlkes, Inc,, 523 F. 24 941 {24 Cir.

- 1975} In this case; the U.8. Court of

Appeala for ihe Second Circuit decided .
that, despite the Fact that a work may be

first pubhshed after the death of the

author, it will not be considered

R posthumoua for purposes of the renewal .

provision if copyxight in the work has

-been assigned durmg the author’s

lifetime, R
In discussing the meaning of the term ‘

" “posthumous work” in relation to

section 304{a), the Reportof the
Judicizry Committee of the Honse of :
Representetives (HLR. REP. NQ. 941478,
g4th Cong., 2d. Sess.’at 135) states: .

Although the bill preserves the languags of

- the present renewal provision without any
- change in substance, the Committee intends

that the reference to a “posthunrous work™ in
this seciion has the meaning given to it in
HBariok v. Boosey & Hawkes, Inc, * * * one
as to which ne copyright assignment or other
contract for expleitation of the work has
occurred during an euthor's lifetime, rather .
than one which is simply ﬂrst pnblmhed afte!
the author’s death, - _

This definiton has been adopted m '
paragraph (b} of the proposed

The discussmn on posthmnous wurlta
in the Report of the }ud:m&ry Committea
of the Sanate, however, is parrowaerin
its seope {S. REP. NO, m—wa. 94th
Cong., 15t Sess. at 123): -

'tk referencs fo a “pusthnmnm work™ in
this section means one as to which no :
assignment has occrirred during the suthor's
lifetims, rather than cne which is almply ﬁxst -
published aftet the author s denth. -

It may be argued that these two
references to a “posthumous werk® are
inconsistent in cases where a contract

- for exploitation of the work, but no

copyright “assignment” of the work, has.
been execmted du.rlng the auﬂmr 8 .

lifetime, -

It s the practice of the Copynght R

) Office, under the “rule of doubt,” to
- resolve doubtful claims in favor of

registration where a reasonable -

" argument can be made that & court - R

woitld sustain the claim. Because of the
possibly condlicting interpretations of

““nosthumons work,” paragraph {f}{2} of -

the regulation permits the filing of a
renewa) claim by the proprietor of the -

-work, in addition {o the natural

claimant, where a contract for
exploitation of the work has been
executed during the author's lifetime

even if no “assignment” of the copyright

was made. However, the regulation -
makes clear that registration by the
Copyright Office of the proprietor's
renewal claim “should not be

" interpreted as evidencmg the vahdlty of -

the claim.*
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" Copyright Office in these cases (Part
11.9.2, 1 of the Compendmm of Copyright
* . author has left a will which names no

“executor; {2) where the author has lefta .
" will which names an executer who
.. cennot or will ngt serve in that eapacity; -

* . or (3) where the author has left a will

... which names an executor who has been -
... discharged upon settlement of the cstate
- . or removed before the estate has been
" completely administered. .

. The dilemma posed by the first
- " situation was resolved in Gibran v.
" Alfred A.'Knopf Inc., 153 F. Supp. 854

(S.D.N.Y., 1957}, affd Gibran v. National

- confused and in any event is not -
_improved by duplicate regmtratmns, _

_+» gtructura of the renewal provision

- (£)(1) of the regulation. I the suthor is
" alive, only he or she may claim renewal -

: 1_0_—-3-81 E A(PTC))

2. D:;;)Iicate'}enéﬁréf i‘égistfation. On
occasign, the Copyright Office receives -
more than one application for renewal

" on hehalf of the same renewal claimant.
. This situation arises most often in cases
- where an author and his or her publisher

both file renewal claims ¢gn the author's
behalf. It has been the practice of the -

Office Practices) to reject thie second
“duplicate’ renewal application once

.. -renewal registration hag been made. Wa

have decided to propose that this
practice be specifically stated in .
paragraph {e)(3} of the regulahon. The
clarity of the public record may be

5. Renewal claimants, The general

creates the renewal interestas a”

- separate estate; distinct from the:

‘original term of copyright. Eligibility to - kS

‘claim renewal is determined with .

come within its specified categories to
claim the second term of statutory
copyright. These categories of renewal -
claimants are set forth in paragraph

copymght, if the author is deceased, and .
there is a surviving spouse or child(ren),

-~ only the widowf{er) and the child{ren]

may claim; if there is no surviving
widow(ex) or child, and the authcr Ieft a

" will, then only the author's executor -
“may claim; and finally, the next of kin

may claim, in the absence of a will,

o under the strict statutory language.

As part of this rulemaking, the

o Copyright Office sought spemfic
* commenis on: s

. The eoirect renéwal claimmt and

- We recewed one comment relating to

. this question. It was suggested that the

regulation permit the author's legaiees
to apply for the renewal directly where

-"... the author leaves a will but no executor. -

is able or willing to act. ..
- What legislative hiatory exisis on the

j ',sub)ect suggests that, in designaiing the
:* -executor as the proper renewal claimant
... for testate authors, rather than have the”

legatees claim in their own right, the . ..
Congress was most concerned with the
efficient administration of the anthor's
estate. The executor, who is responsible
for the administration of the anthor's
testamentary estate, was given special
‘power with respect to renewal -

s _ copyrights fwhich are not part of the
_ testamentary estate). It was believed

that the special fiduciary obligations of
the executor placed him orherin a

. . (ir. 1958, cert. denied, 358 U.S, 828
. reference to the statute, and one must -

' "'“TExr

- position to carry out the wﬂl of the

testator, The apparent and ultimate

~motivation of Congress was to allow
authors who were not survived by a

widow(er) or children to chacse who
shall own the copyright renewal.
" However, in practice, it has not

" clearly been established how the wishes
. of the testator cian be given effectin

three specific instances: {1) Where the

‘Committee of Gibran, 255 F.2d 121 (2d

[1958). This case held that where an
author hag left a will which names no

“executor, a cowrt-appointed
* administrator cum testamento annexo .

(adminigtrator c.t.e.} in exdstence at the

“’* time of renewa! stands in the shoes of

the executor and, as such, is entitled to
renew the copyright. The Copyright
Office has applied this declswn (Part
11.7.4 of the Compendium of Copyright
Office Praqtmes] by accepting renewal
claims in the name of an existing
administrator e4.a. [or an administrator
de bonis non cum testamento annexo.

(administrater d.b.nctal} in cases

where the suthor has lefta wﬂl which

- nanmes no executor.

We have decided to ;ﬁﬁpose that tlus' ’

- 'practice be incorporated in paragraph
. - .- {£)(3) of the regulation. Furthermore, we
. ,-statement of claim in cases where the suthor
'~ has no purviving widow, widower or children
7 and left a will naming executors, but tha
© “ executors hava been dxschargad. {43 FR 985).

have followed the spirit of the Gibran

.decision by extending the practice of -

accepting renewal claims in the name of

“.an adminisrator c.t.a. or an
administrator d.b.n.c.ta, as the case

may be, to the two remaining instances

" noted above. However, because of the
. continuing doubst surrounding claims in

these two instances, the Copyright
Office also will accept conflicting claims

-to renewal in the name of the next of . .,
;kin. In this regard; the regulation makes

clear that registration by the Copyright
Ofﬁce of the conflicting renewal claims
“ghould not be interpreted as. e\'ldencmg

" the validity of either claim.” -~ -
. We have also decided that there fsmo. .

bas:s for renewal in the names of ihe :

.. legatees since Congress in 1909 -

deliberately excluded the author's heu's
from the list of statutory successors,

6. Application by telephone. Under the
interim Yegulation, the Copyright Office
will, under certain circumstances,
accept information required to effect

" (No. 549) © F -3

renewal registration by telephone, This

" +practice started under the former law |

where first term copyrights expired
throughout the year, based on the exact
date the copyright was originally ‘

- secured. Experience with this practica

under the current Act has led us to
propose that we will not accept.

. applications by telephone. Under the.

current Act, all copyr;ghts expire on
December 31 of a given year. The result .
has been that the Copyright Officeis
inundated with telephone applications

- in December of each year, and fmany

calls that are placed are not answered.
We have a major administrative
problem. and chance plays a large role

. in détermining whether renewal is )
* effected. We are proposing to dispense
. with the telephone method of applying

for renewal. We will accept telegraphic

-or other written forms of

nommumcatmn.

: PAni"aoélihéélstnATaou'os B

CLAIMS TO-COPYRIGHT

In consideration of the foregomg. we.
propose.to amend Part 202 of 37 CFR, -
Chapter I by adding a new §202 17 to
read as follows:~ -

. §202.17 Renewa!s.

(a) General, This secnon prescrlbes
rules pertaining to the application for
renewal copyright under section 304(a)
of title 17 of the United States Code, as
amended by Pub. L, 84-553.

(b) Definition. For purposes of this
section, the term * ‘posthumous work™
means a work that was unpublished on -
the date of the death of the author and
with respect to which no copyright
assignment or other contract for

_exploitation of the work uccurred during -
the author's lifetime, - :

(¢} Renewal Time-Limits. (‘1} For
works originally copyrighted between

~ Januwary 1, 1950 and December 31, 1977,

claims to renewal copyright must be

- registered within the last year of the

original copyright term, which begins on
December 31 of the 27th year of the
copyright, and runs through December
31 of the 28th year of the copyright. The .
ongmal copyrighit term for a published

., work is computed from the date of first

publication; the term for a work

: -omgmaﬂy registered in unpubhshed form

is-computed from the date of registration
. in the Copyright Office. Unless the
_required application and fee are :

received in the Copyright Office during

. the prescribed period befare the first

term of copyright expires, the copyright
in the unrenewed work terminates at the
expiration of twenty-eight years from
the end of the calendar year in which
copyright was originally secured, The
Copyright Office has no discretion to
extend the renewal time hmlts
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of this section are subject to the

following qualification: In any case

where the year date in the notice on

" coples distiibuted by authority of the -

copyright owner is earlier than the year

‘of first publication, claims ta renewal

copyright must be registered within the

last year of the original copyright term,

- which begins on December 31 of the 27th
. year from the year contained in the

" notice, and runs through December 31 of

- the 28th year from the year contained in
~the nnotice. =~ g
(3) Whenever a renewal applicant has
" cause to believe that'a formal = .
application far fenewal {Form RE), and.

- inthe case of works under paragraph’

{d}{2) of this section, an accompanying
affidavit and submission relating to the
_subsistence of first-terin copyright, if -

sent to the Copyright Office by mail,
might not be réceived in the Copyright -
Office befare expiration of the time - _
~limits provided by 17 U.8.C., section
304{a), he or she may apply for renewal
registration by telegraphic or similar
unsigned written commimication, An
application made by this method only
-will be accepted if: (i) The message is -

- received in'the Copyright Office within .

the specified time limits; (ii) the _
applicant adequately identifies the work’
involved, the date of first publication or
original registration, the name and
eddress of the renewal claimant, and the
statutory basis of the renewal claim; (jti)
the fee for renswal registeation, if not
- already on deposit, is received in the
. Copyright Office before the time for
renewal registration has expired; and
(iv) a formal dpplication for renewal
“(Form RE), and in the case of works -
under paragraph (d)(2) of this section, an
accommpanying affidavit and submission
relating to subsistence of the first-term
copyright are also received in the
Copyright Office before February 1 of
the following year. - . o
(d} Original Registration. (1) Except
as provided by paragraph (d)(2) of this
section, copyright in a work will not be
" registered for a renewal term unless an
original registration for the work has
been made in the Copyright Office.
.- [2) An original registration in the .
.Copyright Office is not a condition
precedent for renewal registration in the
‘case of a work in'which United States
copyright subsists by virtue of section
9(c) of title 17 of the United States Code,
in effect on Décember 31, 1977 (which
implemented the Universal Copyright

- Convention] provided, however, that the

application for renewal registration is
accompanied by: ' '

(i) An affidavit identified as “Renewal

Affidavit for a U.C.C. Work" and .
containing the following information:

(2} The provisions of paragraph (c)(1) -

-bore the symbol

- preference; comprised of: . -

-first published;or . v
(B} {7) A photocopy of the title page o

- gopyright notice, and .-

CTEXT

work;

Cworlg - .

(C) The citizenship of.the author on
the date of first-publication of the work;
.(D} The domicile of the author on the
date of first publication of the werk;
" (E) An averment that, at the time of
first publication, all the copies of the.

* work published under the authority of ',
“the author or other copyright proprietor -
accompanied by the-

name of the copyrighit proprietor and the

. year of first publicatior;, and that United
* States copyright subsiats in the work; - .

(F) The handwritten signature of the

- renewal claimant or the duly authorized
" agent of the renewal claimant. The

signature shall (7} be accompanied by
the printed or typewritten name of the
person signing the affidavit and by the-

date of the signature; and (2) shall be

immediately preceded by the following
printed or typewritten statement in

. accordance with section 1746 of title 28

of the United States Code; .

"' "I certify under pénalty of périﬁx'y under the
laws of the United States of America that the .

foregoing is true and correct.

(i) A submission relating to the notice -
of copyright and copyrightable content * -

which shall be, in descending order of -

L

(A) One complete copy of the work as

on the wdrk as first published, and

(2) A photocopy of the page of the h

work as first published bearing the

[

(3) A specification as to the location, -

relative to each other, of the titleand . | -
notice pages of the work as first v

published, if the pages are different, and’

- [#) A brief description of the
- copyrightable content of the'work, and -
=+ (5) An explanation of the inability to ..

submit one complete copy of the work
as first published; orr ~ -~ -~ .~
{C) A statement describing the
position and contents of the copytight
notice as it appeared on the work as .

first published, and a brief description of -

the copyrightable content, The
statement shall be made and signed in’

accordance with paragraph (d){2}(i}{F) of
- this section and shall alse include an - -~

explanation of the inability to submit

" either one complete.copy of the work as

first published or photocopies of the title

-and notice pages of the work as first

published,

{(e) Application for Renewal R
Registration. (1) Each application for
renewal registration submitted on or
after January 1, 1978 shall be furnished

(A) The date of first publication of the
{B) The blace of first publication of the

erep 0am

on Fomi RE. Copies of Form RE are

. available frée upon request to the Publig

Information Oifice, United States ;
Copyright Office, Library of Congress,

~" Washington, D.C. 20558,

(2)(i) An application for renewal
registration may be submitted by any

. eligible renewal claimant as specified in

paragraph {f} of this section or by the
duly euthorized agent of any such

- claimant.

o ] An.applicaﬁoh for_renewal

- registration shall be accompanied by a

fee of $6. The application shall contain
the information required by the form
and its accompanying instructions, and

.. shall include a certification. The
- certification shall consist of: (A} A

designation of whether the applicant is
the renewal claimant, or the duly
authorized agent of such claimant
{whose identity shall also be given}: (B)
the handwritten signature of such
claimant or agent, accompanied by the

* typewritten or printed name of that

person; (C) a declaration that the
statements made in the application are

;. correct to the best of that person’s

knowledge; and () the date of

-certification.

{ifi) In the case of an applicati:'c;n for

.renewal registration for a foreign wark .~

protected under the U.C.C. whieh has
not been the subject of an original

. copyright registration, the application

shall be accompanied by a “Renewal
Affidavit for a U.C.C. Work” and a

-submission relating to the notice of
" copyright and the copyrightable content
. in accordance with paragraph (d)(2} of

this section, \ o _
' {8) Once a renewal regisiration has

'been made, the Copyright Office willnot

aceept a duplicate application for
renewal registration on behalf of the
-sarne renewal claimant, )

(f) Renewal Claimants. (1) Except as
otherwise provided by paragraphs (f){2)

" and {3) of this section, renewal claims
“may be registered only in the pame(s) of
" the eligible person(s) falling within one

of the following classes of renewal

% claimants specified in section 304{a) of
*+" the copyright law. If the work was a

new version of a previous work, renewal
may be claimed only in the new matter.
{i) in the case of any posthumous

- work or of any peridical, cyclopedic, or _ '

other composite work upon which the

- gopyright was originally secured by the

proprietor thereaf, the renewal claim

- may be registered in the name of the

proprietor; - .-
(ii) In the case of any work
copyrighted by a corporate body -

o (otherwise than as agsignees or
. lLicensees of the individual author} or by

an employer for whom such work is

" made for hire, the renewal claim may be
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reglstered in the name of the pmpnetor .

~and
(iii} In the case of any other

coprighted work, including a
contributign by an individual author to a
periodical or to a cyclopedic or other
composite work, the renewal claim may

. be registered {n the namefs} of the
following person{s) in decendmg order
of eligibility: -

" [A)The author of the work. if st:l]

~ living; _

{B) The w:dow, mdower. or chlldren '

-of the author, if the author is not living; -
(C) The author’s executors, if there is-

. a will and neither the author nor any

‘widow, widower, or child of !he author =

s living;

- (D) The éﬁthor s next of km. inthe
“. . absence of a will andif neither the -
. guthor nor any widow; vﬂdower. or Ll

child of the suthor is living,

.0 {2) The provisions of paragraph [f){i] -
‘ are subject to the following '

.. qualification: Notwithstanding the -
v definition of “posthumous work™ in-
2 paragraph [b} of thls sectlon. a renewal

".administered, the renewal claim may be
:. "~ registered either in the name of an -

administrator cum testamento annexo
(adm:mstrator g.t a.) oran admmstrator o

TEXT

" claim may be registered in the name of

the proprietor of the work, as well as in

" the name of the appropriate claimant

under paragraph (f}(1){iii}, in any case
where a contract {or exploitation of the

" .work but no copyright assignment in the

work has accurred during the author's
lifetime. However, regisb'ation by the

- Copyright Office in this case should not -
. be interpreted as evidencing the vahdny :
. of the claim. :

{3] The provisions of paragraphs caE

{D(1)(ii)C) and (I3} of this section are-.

subject to the following qualifications:
- {i] In any cage whera: {A) The author

has left a will which names no executor;
- {B) the author has left'a will which. o
" names an executor who cannot or will -
‘not serve in that capacity; or (C} the *
- author has left a will which names an .

executor who has been discharged upon
settlement of the estate or removed
before the estate has been completely

~ End ot Section F -7 |

.. However, registration by the Copyright

' ‘Dawd Ladd,” D
o .'Regrster of Copyngh!s.:

- Damel I Boorstm.

(No. 549) F .5
de bonis non cum testamento annexo
(administrator d.b.n.c.t.a.) so appuinted

by a court of competent )unsdlctmn.
{ii) In any case described in paragraph

" {O3){i} of this section, excepl in the case

where the author has left a will without
naming an executor and a court ’
appointed administrater e.t.a, or
administrator d.b.n.c.la. is in existence
at the time of renewal registration, the

renewal claim also may be registered in

the name of the author's next of kin. f‘

Office of the conflicting renewal claims

". in these cases should not be interpreted

claim,
(17 US.C. 304, 305, 702.7*08) .

as evidencing the validity of e:ther

. Dated September?.S. 1981 7

The Lrbranan of C‘om;ress o
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