| FEDERAL COURTS TMPROVEMENT ACT OF 1979 -

AUGU.ST 3 (leglslatlre day Iy 1 :,-5_ 1979. Q"rdered:{"f_o beprmted .

[’l‘o aecompany S 1477]

The?(}ommlttee on the Judlclary, to. Whleh was referred the blll
(S 1477). to provide for, improvements in the structure and adminis-
‘tration of the Federal courts;:and:for othér purposes; having consid-
ered. the s same, reports favorably thereon, with. amendments, and rec:
onnnends that the blll as amended do pass

P‘U‘RPOSE THE AMENDMENT

The amendments tvers technloal and’ Cl&l‘lfﬁ’lng in nature The pur-
,pose of the.bill as‘ emended ig- 1dent1ca1 to t 3 purpose of the billias
.lntloduced D

PURPOBE or THE: BILI.
The purp 'S 1477 45 to resolve some of the myriad structural
administrative and procedural problems that have impaired the ablhtv
of our Federal courts to deal with the vast range of controversies
among our citizens and to respond promptly and meaningfully to their
demands for justice. Those Problems—whlch include the insbility of
our present system to provide a prom}ﬁ; definifive answer to legal
questions of nationwide significance—have been long debated by
judges, lawyers, legal scholars, and those members of the general public
concerned with the adm1n1strat10n of the Federal ]ustlce system, .

“The Courts Improvement Adct is one of a series of court reform bills
that the. committee will consider durlng the 96th Congress.as part of
a cotiprehensive program de31gned to improve the. quahty of our. Fed-
eral court system and to enhance citizen access to 1ustlce FRE

EXPLANATIOT?_OF THEBIL

On March 15-'-1979 Senate bills: §: 5677 the Judlclal Improvement
Act of 1979, and S. 678 the Federal Courts Improvement Act of 1979.




.of appeals, it ismot:infrequ

-

:were}introdiibédi_a;;nd;..s‘ﬁbéréquently referred to the Committee on the

WJudiciary. The two bills ‘were substantially identical except that S. 678

included some additional reforms absent from $. 677, Seven.days of
hearings were held on the bills and as‘a result the original bills were

significently revised. To avoid confusion, the committes decided.to

take the ‘revised bills and introduce them as a new bill. 8, 1477, is
the product of the evolution of S. 677 and S. 678.

Trree I—(GOVERNANCE AND ADMINISTRATION |

Title X recognizes that our courts must. be properly governed and
administered if the goals of fairness and efficiency in the administra-
tion of justice are to be achieved.

Chief judge terure~—Under-existing law, the chief judge of each
Federal court of appeals.or district court.1s the judge who is most
senior in commission and under age 70, Depending on the relative ages
and seniority of the judgesin a given circuit or district, a court may
have a single chief judge for many years, or it may have a rapid turn-
over in the chief judge’s position if several judges.on the court reach
age 70 within a relatively short period, Either extreme may result in
administrative inefficiencies ‘that are’a needless additional burden on
the already overworked courts. Part A of title I retains seniority as
the basis for the appointment of & ¢hief judge but avoids the extreme
of either too lengthy or too short a term by fixing seven years as the
maximum term of service:and: by-precluding appointment of a chief
judge who is 65 or older at the time of his appointment, Thus, both a
minimur and maximum: tefm’ is established; thereby striking a'sound

‘balance. between' eontinuity and rotation. A< a transitional measure,

these changes will not take effect: tntil one year after the date of
enactment -and will not apply to-anyone serving as'a chief judge on
that effective date. B S TIR Y RTINS AR b TR R
Precedence and composition of. panel.—Part. B of title I requires
that Federal appellate panels be composed of at least three judges, at
least a majority of whom shall'be:judges of the cirenit court, and that
the presiding judge be a judge of that court in regular active service.
Current law seems to permit appellate courts to sit in panels of less
than three judges, and some courts have used panels of two judges for
motiong and for disposition of eases in which no oral argument is per-
mitted because the case is classified as insubstantial. In order for the
Federa] system to preserve both. the appearance and the reality of
justice, such a practice should not become institutionalized. The dis-
position of an. appeal should be the collective product of at Jeast three
minds. Moreover, this section would perniit the courts of appeals to sit
in panels of three or more judges but less than a full en bane court
for caseg in which authoritativeness of opinion is particularly useful
or in ‘which " the ideues ‘are especially 'difficult or important:
The cireiit courts could continué to adopt local rules permitting the
disposition of an’appeal in situations in which one of the three judges
dies or ‘becomes disabled’ and the remaining two agree on the dispo-
sition'; but, in-the first instance, all cases would be assigned to panels
of at least threejudges. 7" 7 T e e s e
With a substantial number of judges from outside the circuit sitting
by designation, and with district judges sitting regularly on the courts
ent.that there will be only onecircuit judge’.
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on g panel or that the.presiding judge.will be a $enior judge or ajudge:
from another cireuit, Such situations lead: to' doctrinal instability and.
unpredictability in:the law of the circuit beécause distriet conrt and
court of appeals;judges from outside the circuit may not kriow-or may
not:feel.bound by thelaw of that cireuit. In.addition, a. strong argu-
ment ¢an be made that the law of:a partlcular circuit should be-deter-:
mined by an appellate. court, the majority .of which should be judges
of that circuit, The Bill, dlscoumges A1y UNNecessary borrowmg of
judges and promotes stability and predictability by requiring a ma1or-'
1ty. of .each panel to:be _composed-of judges of the circuit:court.: .
Judiciol .Qoungils~Fstablished over forty. years ago. to help ad-.
minister and mandge. the court within each circuit,' the judieial coun-
cils have a mixed record of success.. Each }udlcml councll is currently:
composed of the active cireuit ]udges of the.circuit. It is presided over
by the chief judge of the circuit and is-required to meet at least twice
annually. Its duties are to consider reports from the Administrative:
Office’and “make all necessary orders. for.the effective and expeditions
administration of the business of the courts: within its circuit.” 2 The
district judges of the circuit are. directed to. “promptly carry into eﬂ'ect=
all orders” of the judicial council 3. . .
To numerous observers,.ithese. reglonal counclls have never:suc-
ceeded to the degree orlgmally intended.®. In_1959, for example,: the
Senate- Approprlatclons Committee. concluded.- that there existed-*
grave lack of administrative direction:in the.operation of the: busmess
of the United States courts”.and that.this defect: resulted in “serious
-and, in some cases, shocking conditions of delay and neglect of cages
on. court dockets,”.5- The comxmttee laid a. ajor- share of the blame on
the indicial ¢ councﬂs. AURPSI T .
.. The; ongoing controversy over., the nature and functlons o:E the
']udlcxal councils has raised important. issues: meriting. examination by
the committee: 8. 1477 addresses council problems; relating to organiza-
tion. and - responmblhtles ‘These. responsibilities, in..theory;-are: nu-
Merous ; : assigning judges to. congested districts and to particular types
of cases, directing judges to assist infirm judges, ordering:-judges:.to de-
“cide cases long held under advisement; urging:;judgesito clear congested
court dockets, and setting standards. of judicial-ethics and ‘hehavior.
Wlth the. creatlon of 152 new judgeships; the: sponsors‘of 8. 1477
tecognize: the .need to:once again reexaminethe basis: ifor: judicial
council.. organization. . S. 1477 is - designed::to: make councils more
effective and: efficient by changing. théir membership: and: structure.
The bills, as ormmally introduced as 8.-677 and'S.-678 limited the size
of such. counclls to a’maximum: of:seven-appellate judges and:pro-
vided—for thefirst tlme——membershlp of up to. four: distriet court
judges. By re&ucmfr their size;increasing their administrative respon-
qlblhtles (1n the rea of: ]udlcml dlSClpllIIE) s,nd mandatlntr dlstrlct

1 The Admmistratlv
Stat 1223.)
! 228 U.8.C..4: 3‘32(&) (1976)

- ‘See. e;z Yp, Fish! “The- C‘irmllt Conncﬂs Rusty ‘Hinges ‘of Tederal: Thdleial’ Admmis
tration,” a7 Pniv. of Chi, T, Rev. 208 (1970).;. T.. Wallace, *“Judicial- Administration in
a Sysf@m of Independents: A Tribe With Only Chiel’s » 1 Brisham Young Univ.. L. Rev.
3% (1978) ::see algo, Ac‘lminlsfmtwa QOffice! of  the ‘Unlted States Counfts, Survev of the
Legal Profession Contaming Critical Comments on the. JFndicial Councils nnd . Judieial
Conferencesg of the: Clreuits in the Federal System, Memorandum No. 2, Mar, 15, 1955.

B Staff. of Senate Committee .on.. Appronrlntxonq "&6th -Cong..; 2d sess - Teld Study of
thej%pergtggng‘fg United States Courts p 1 (Commlttee Print 1909)

a — i Pot s :

§601 603 06 608 (1964) (563
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court representations, S. 1477 makes'd concertéd effort to give the coun-
c1Is a/ more important Tole:in’ court administration and ma.na,gement.
~:As'a result’ of extensive ‘testimony, the ¢ommittee’ is now -of the
view that the bills should be modified; Although S:' 1477 will continue - -
- to mandate that the councils permanently inelude district court judges
for the first time; the committée béliéves that the size and ‘nature of
the 'councils, as”well as’ the''method " of selectmg council members;
should better be'left to the judges themselves. Specifically, the ¢om-
mittee has decided to conform'S, 1477 to reflect the March, 1979 Judi-
cial Conference Resolution of.the ‘Court: Admlmstra,tmn Committee
calling -for' modifications in the structire and- ‘goveérnance ‘of ‘the
councils:: This Resolutlon has been adopted almost verbatim by the
committee - which ‘is’ of ‘the opinionithat such modifications should
best: be-left to the- judges: themselves Thus, the judges’ should: be.
given the opportunity to deteimine; in- their best' judgment, what the
optimum:-size- of : the  council:; should be -and ‘what ' percentage of
council’ membershlp should consist of district court judges (within’
limits§ ‘set:'out’ in’ the statute) “Accordingly; S. 1477 ‘mandatés that-
the “district - judges- be- given ‘permangnit membership® statiis o the
councils but leaves most other questions for individual ]udlcml cmmcllE
resolutionbased on the needs of the partlcular cirenit.’ :
+Fhis iz  not to say that the committée has not; formulated strong’.
views as to the best approach to' be taken” coneérning these problems;'
rather;the committee would first give the judiciary-—-a coequal branch:
of government-—the first opportumty to deal with the’ 1mportant ISSIIES'
Ialsed during Senate Hearings, For exampl B
1. Representation by circuit judges and’ distrie gudqe“
) though the bill requires that district 1udges ‘be" members: of
- the couneil;’ it doest not statethe nature ‘and ‘scope of’ .
Vmembershlp ‘Rather it leaves'the issie to the councils ‘themselves
‘in accordance’ with:the Judicial Conference Resolution. Heariig'
. witnesses were: divided ‘onthis point. Judge Clifford Wallace of’
-; the:ninth cireuit-ealled: for coumeils ‘eomposed equally of district’
- and-cireuit:judges ;- Chief Judge John Brown ‘of the fifth circuit’
~-urged that all-cirenit:judges occupy a: plaée on the council, with-
“district judges having some form of symbolic representatmn ‘The-
", committee is-of the v1ew ‘that since the counéils' have important
- administrative responsibilities in areas such as 1ud1c1a1 diseipline;
-+ it idiimportant that: district court judges’ be given 4 strong voice’
-2+ in-couneil deliberations, The committee concluded that it is un-
.= wise :to . provide for district judge membership only when the
rmatter.-at! issue involves-the distriet: courts: Dlstrlct 1ud,9;es should’
‘be ‘members of the council; for alli purposes: not'only is it often
sodiffienlt to distinguish’distriet: cotrt matters from ‘other matters.
i i affecting- the  administration®of theientire circuity biit. the ‘com<*
mittee is convinced that the district judges could bring an-addi-
tional pérspective and understanding 'which s lacking today: It is,
important to bear in mind that the role of the judicialcouncil
... 18 to.administer: the business of the. cn'cult as.a whole, it is:not to
s a.dmlmster the courts of appeals .
1.9, The stze of-the councils—The' oommlttee dec1de that'S. 677,
“and:8, 678, as introduced, pladed. an-arbitrar n. on-the:
-size of the' cn‘cult cotneils bV permitting no mors than'seven cirentt,
]udgef; and four distriet court ]udges "The committee reaffirms
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oo 8.:677:and 8,678 insofar as they provided. that a reduction in ‘the
-+ overall size-of the council is imperative becauge of the recent un-
.- precedented growth of the Federal judiciary. ‘With the mandated
- addition of district court judges, the committeeis also of‘the view
that continuing the current practice of including all circuit judges

.~ as members of:the couneil is likely to  result in the creation of an -
i-"ungovernable; unwieldy: council body. ‘This isso, particularly in
i+ “the-fifth vand: ninth: cireuits: which: each ‘have more than twenty
.»-appellaté judges. The committeeis mindful, however, of the test1-
~ mnony. of Chief Judge Brown; who ‘testified that all of the ‘cireiit
¢+ judges should continue to serve on'the’ council: Accordingly; ‘the
-~ committee leaves to'the judges:themselves-the ultimate responsi-

«-bility for deciding' this issue in'accordance withthe Judictal Con~
.- ference: Resolution: Questlons pertaining to'the size of the couneil
~:r+.18hould: be dealt with in:the contextof ‘deciding the nature'and ex-
~wi-tent.of district court representation and:the method of ‘selecting
-+ -couneil tembers; Thie goal must bethe developmentof a body that

has both district and circuit judges as members but that is not 0
large and tinwieldy asitobecome meffective. R
i BaMethod:of selection—~As introducedy S. 677 a.nd S 678 man:
+ - dated that membership on the circuit ‘councils would be determined
<+ on the'basis of seniority'of commission. Committee hearings have
- r-eonvinced: the members that -election’ of council ' members'is the
« i+ preferable cotirse- to take; ‘however, ‘onée: again, the committee is
i< of the:view that the ]udges should first-be. given the opportunity
to: resolve thié :issue. :A distinguished ;group. of “witnesses—for
" example, Judge Wallace,Judge Newman, and: Judge Friendly—
: <iwere.of the opinion: that eléction of members was to be preferred
.1 over mére seniority: Recognizing:the concern of some:that election
~ of members would unwisely interject politicking into:the selection
-+ of :council: members; the witnesses concluded that this-danger is
- outweighed by the’ need to: place the most interested, informed and
....dedicated: judges on:the councils: The witnesses pomted out that
1. the administration of:the cireuit workload isa tlme-consummg,
.. important task' better left:to those eager toshoulder the responsi-:
bility. There can be no: questionthat -the! judges:of: the ‘circuit. .

- are-in-the best:position to:know those:most ‘qualified to:serve.in an
administrative capacity. The committee:acknowledges the risk of
an. election: procedure: but: concludes: that it+is ‘overstated; the
dges: of the circuit-are likely to Tecogriize that it is in their own
‘best:interest to choose as their repreésentativesion theicouncil those.
‘who- have demonstrated administrative ability and temperment,
- In-any event;the committee does notibelieve that the risks accom-
w4 panying. election compare. withthosé:of-ineffective’ administra-
-+ tion=—and likely. congressionhal intervention-=which are inherent in

- & system  which leaves the selection:] process completely to chance.
Once again, however; the committee gives the; ]u‘dges themselves

1 e first: opportumty to resolve thisidifficult issue.

* Retiremént and. penstons.—Part D of title I- addresses the issue of
judicial-resignation and retirenient and also: the:pension of a govern-
ment employee WhO leaves ]udlclal ofﬁce to serve 111 other goVernment:
SBerce S 24

-Seetioni131: eonforms paragrmhs ( a) and ( b) of sectmn 371 of t1t]e
28 United States Code, by providing that in order to refain full salary




after either resignation.or retirement, a.judge.must serve at:least
fifteen years and attain the age of 65, or serve.ten: years and attain
the age of 70. Existing law permits the continuation of full salary after
r%s%nation only if.a:-judge has served ten years and attained the age
or (k. - RISEY H ;:;_ [T T ,w"-'.i,‘

- Section 132 requires the :Administrative Office of the United States
Courts to pay a depesit into the civil service retirement fund for article
L1I judges who resign to accept executive branch positions,. Such Fed-
eral judges. give up.a lifetime salary mandated Eyz_ the Constitution,
even though they have notbeen.able to acerue pension benefits for their
vears of Federal service under.the civil service retiremént: program.
Under existing law, such judges are credited, for their years of service
on, t}}é Federal bench but receive.a: sharply reduced retirement annu-
ity. since.contributions. to-the fund were not made during those years.
The Act requires the: Administrative Office: to: deposit. Into- the fund
an amount sufficient {6 .provide:a, full retivement annuity for:former
Federal judges who have. foregone :théir:lifetime salaries:to: accept
other employment by.the Federal Government.:-;. ¢+ 17 -] 0

This amendment 1s designéd to prevent injustice and to:avoid pen-
alizing-judges, who leave the beneh to accept Executive appointments.

- Femporary assignment.of. judges-to administrative positions.—Part
E: of title, I.authorizes an active or retired:justice or judge of the
United:States to'be assigned: temporarily to the position of Adminis-
irative :Assistarnit to the Chief Justice, Director of the Administrative
Office of the United States Courts, or. Director 6f the Federal Jridicial
Center. Such:service would. be. without additional: compensation.

- This:provision :makes available:to:the judiciary.the talents.of ad-
ministratively-able judges-and: thereby strengthens the administra-
tion of the Federal judiciary. Presently;the Office.of the:Chief Justice
is-administratively: ovérloaded:; this proposal makes: it possible for
the:Chief Justice to delegate a largerarray of his routine:administra-
tive duties. This:section was:first proposed by the Chief:Justice of the
United :States .almost a decade agoyithe committee is of the. opinion
that the appropriate appointing bodies should have the flexibility and
authority -to -staff:-these :positions : with .especially.: competent:: and
talented members. of: thei Federal judiciary. - ... v 000
..+I'be committee: is;;of course, aware that it:may not-be necessary to
invoke this section.in:filling the: various.vacancies. Certainly, the Fed-
eral Judicial Centér, Administrative Office and Administrative Assist-
ant positions have:not suffered in the past from.the failute of a sitting
judge to-he: appointed: But:the committee is:of the view that there
should be the option; of filling:these vacancies:with competent appoint-
ments.from theé:Federal judieiary. Although the committee considers
this Part: to be-a very-useful méasure, it is not designed to.provide the
ultimateisolution to.the problems of administering o greéatly enlarged
Federal judiciary. As the-Chief Justice -has continuously pointed: out,
those problems require-further: study: and legislative attention.: )

Publication of rules~=Part F.of -title- T amends chapter:181 of:title
28 of the:United:States Code by adding a new:section 2077« 47
Paragraph (a):calls for.the publication of rules governi

of the:business of the court, »t il il Thny vl il st o
Paragraph (b) requires each court of appeals to create an-ad-~:
visory committee to-make recommendations to. the judges in‘formulat-

(LA I

, g;ci;ﬁ&ﬁ'ct;
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ing rules.of practice.and.of internal operating: procedures: This-would-
providevaluable assistance to the judges in'developing sound rules and
would provide practitioners.with useful“information anfd! 4 -better-.

_understanding concerning the court’s business.

115 TI—JURISDICTION : AND PROCEDURE -

“Interlocutory appeals—Part A of title 11 amends 28 U.8.C. section .
1292(b) to permit the courts of appeals to entertain appeals from in-
terlocutory orders, in civil actions, if, after a: refusal by a district.
judge to certify the matter for appeal. in: accordance with the provi-.
sions of existing law, the.court of appeals determines that an appeal
“is required in the interests of justice:and because of the extraordinary
importance of the case.” This eliminates the possibility of a recurrence
of the, unseemly situation in the.Soeialist Workers case, I'n re United
States, 565 F. 24 19 (2d Cir. 1977), cert. denied, 436 1.S. 962 (1978) ; cf.
In e Attorney General of the United States; 596 F..2d 58 (2d. Cir. -
1979). in. which the -Aftorney. General was compelled to. incur.a civil’

contempt. citation before bringing a matter of this nature before the -

" The committes is aware thet. this section. undercuts. to-some extent:’

the prevailing “rule of finality,” which encourages litigants to com-.
plete trials in the.district eourts before appealing to a. Federal circuit-
court: Some witnesses expressed: the fear that amending section; 1292
(b) would Iead to a flood of increased, piecemeal appeals causing un-.
necessa,rydela’y. ) ‘ Dia Wi i herg o Y FEE S ety

- Nevertheless, -the: committee has .approved. this.. section;;

N ne. _ noting .
particularly. the language. found in existing law prohibiting a stay
n the district court proceedings “unless the district judge or the court
of appeals or a-judge thereof shall so order.” This helps to:insure that -
frivolous appeals taken to the appellate court will:not result-inun--
‘necessary delay in the completion of the trial below. It should also be
pointed . out- that -the .committeés is: of the-opinion -théat nidst of the
applications made pursuant to this new.section could easily and quickly
be resolved by a member of the court of appeals without requiring the
type:of full-blown hearing that would likely ‘delay the ‘work of ‘the,
distrietand:ciréuit courtsglile, +< 0 T ot T o i v
- Nor:should+the “rule of finality™ be used t¢ uiidercut the argument-
that this new section—while,; perhaps; ificredsing the initial burden on
the courts-of'appeals—~will tesult in économies forjudicial administra-"
tion:: Trials might be: greatly expedited, ratheér than delayed, by pre--
liminary ‘final ideterminations’ of one' or more issues of law. Often,
extended: prétrial discovery procesdings ‘and trials‘themselves can be'
made unnecessary by preliminary deterininations of issues which/dis-"
trictcourt :judges ‘refused ‘to’ certify under ‘existing section 1292(b).’
The committee believes that+hisiew section can, in the long Tun, foster
not!ibhibit judieial efficlency,itho s Sl B in s Al SRS e
Transfer of cases—In recent years, much confusion hag beén” en-'
gendered by provisions of existing law that leave uncléar which 6f two
or'more: Federal -courts have subjéct matter jurisdiction’ ‘dver certain
categories of civilsctions. The problem has been:particularly dcute in’
the'area of environmental:law where misfilings and 'dual filings Have’
become commonplace, PartB:of Title ‘TI ¢ures this probleni by au-
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thorlzmg any court:of; the Tnited ‘States that: finds it lacks subject
matter jurisdiction in< civil action to transfer theicase to any Federal:
court in whith the cagecould have been brought ifthe: transferor court
finds that the interests of justice ‘warrant'such s/ transfer, -

Interest.—Under current law, the interest rate on ]udgments in the
Federal courts is based on varying:Statelaws and frequently falls be-
low.the contemporary cost of money. Part C of title II sets a realistic .
and nationally uniform rate o6f inteérest on ]udgments in the Federal.
courts that would bekéyed to ‘the'prime interest rate as determmed hy
the Internal’ Révenue Service. This eliminates an'economic’ incentive’
which exists today for'a losing* defendant to appeal a’ ]udgment'e.nd
accumulate interest: o “the ju ent award at the commerclal Tate’
durmg the pendency of the appeal.

“There-are presently 1o:generally’ a.ppllca,ble O'u1de1mes concernmg
the award-of prejudgment interest in Federal courts Yet such interest
may: be: essential in order to” compensate the plamtlﬁ or “to’ avoid:
unjust énrichment of the’ deferidant.’ For instance; a pla,mt1ﬁ‘ who*
is unlawfu]ly deprwed ofthe use 6£:$20,000'in 1976; ‘and who does not -
receive & judgnient until 1979, could haveobtairied $4,500.ih those three
years by investing the money at seven percent compounded interest:’
The bili providegithsit, where'a defendant knew of his ligbility; 1nterest
" be awarded for-the pre]udgment period-at‘d’ Tate that is* keyed to'the’
prifne interest tate; where this is necéssary to coripensate the plamtlﬂ’
The-imposition of such 1nterest Would be left, to the d1scret n of f:he‘r
disfriet judiaeneach casel” , :

Finally, the Committee took thls oppoztumty to consohdate mto*
ori¢ statute-the three provisions ‘of Title 28 of the United ‘States Code
dealing with:the award of intérest on’ ]udgments ‘Consequiently the
provisions of thisbill for prejudgment: interest and # new interest Tate
on judgments willoapply. uniférmly to:suit :between private I1t1gants
and to suits: a,gamst the government

TI’I‘LF III—-—TRIAL "AND| APPL‘LLATE STRUCTURE “FOR GOVERNMENT
: CLAIMS, PATENTS., AND OTHER MATTLR

T ,has three purposes to ;ﬁl : Jvmd m the ]udlclal svstem
by creatmg an appellate forum capable ofiexercisingmationwidejuris-’
d‘lg‘{t‘l_OIl over appeals.in, areas of the law where. ‘Congress: determines
special ‘need. for nationwide. umformlty, :to: improve: the
N tion . of the patent-law. by centralizing appeals:in-patent
cases; and, to, prov1de an.upgraded and: better-organized trial forum :
for. government, claims cases. To achieve these goals:thebill establishes:
a.new. Federal court of, appeals, to be caIled the Tnited: States Court;
of, Appeals for the Federal Circuit. This is:accomplished by merging :
the: Court of: Claims and.the Court’of:Customs, and Patent Appeals: :
’I‘he bill also creates.a new article I trial:forum known as-the United:
~ States Claims Court Wh1ch would inherit the trlal ]umsdlctlon of the
Court.of Claims,.; . L
C’a'u of - Ag ;Deals fo 7 Fedemlg O cmt—The bﬂl creates an

artlcle III. court that.is similar, in. structure to the eleven othereourts’

of appeals:.It is composed of; the twelve judgeships: of the Court-of.
Claims and. the. Court of Customs, and-Patent. Appeals; which becoms:

Umted ates. cn*cmt ]udaeshlpsi

5 thosercourts are:‘abolished by. the :
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merger The new court;is:on line:with other Federa,l eourts of appea]s,
that is,it4is not ' new tier in the judicial structure.

- The Court: of .Appeals for the Federal Clrcu1t dlﬁers from othel
Federal courts of appeals, however; in: that its jurisdiction is: defined
in terms.of subject matter rather than- geograpi ; The new-court; in-
herits, in appellate form, substantially all of the- jurisdiction of the
two . courts: abolished: in: the mefger: This includes appeals in su1ts
against the government-and appeals from the Customs Court,
Patent and Trademark Office, and. other statutorily defihed a,genmes
One major exception is-in the area of civil tax.refund suits; under
the act; -these appeals will be within the exclusive ]urlsdlctlon of: the
new, Umted States. Court of Tax: Appeals However, the federal eir-
cuit -also. has expanded .and. exclusive: 3ur15d1ctlon of patent appeels
from district courts throughout the Nation. -/ :

Contemporary observers. recognize that: there ‘are eertaln aTeas of
I' ederal law- in which the.appeliate: system is malfunctlomng A deci-
slon in any-one of the eleven regional circuits is'not binding on’any.
of the others. As g result; our Federal judicial system lacks the capac-
ity, short -of- the Supreme Court; to provide reasonably quick-and.
definitive answers-to-legal questmns of mationwide significance. The
Supreme Court now appears to be operating at—or:close to—full ca-
pacity ; therefore, in the future the Court cannot be:expected to provide
much more guidance in legal issues than:it now does: Yet the number
and complexity: of unsettled controversies in:the law continues fo grow.

- Consequently, there are: areas of the:law in whiech the- ap ollsite
courts reéach inconsistent- decisions .on the same issue; or in which==
although-the rule of law may be fairly clear—courts apply the law
unevenly. when; faced with the-facts of individual: cases. The- difficulty
here is structural..Since the Supreme Court’s capacity to review cases
cannot be enlarged signifieantly, the remedy lies in. some: reorganiza-
tion at:the intermediate appellate level. This:matter has been the sith-
ject of intense study over thelast decade.” Although enactment of the
Omnibus: Judgeship: Act of 1978,% ‘which: atthorized 152 new:federal
Judgeships, meets some eompelhng problems of the:judicial system, it
fails to cure the basic weaknesses that-have arisen in judicial structure:

- The. creation .of a:new Court.of; Appeals-for ithe -Federal Cireuit
through a-mergey. of the .Court.of Claims and the Court:of -Customs
and. Patent. Agpeals (CCPA) .addressés these structural. ‘problems.
The Act-provides:a new.forum for the definitive 'adjudieation of se-
lected categories:of cases: At thesame tiie, jt: improves the admiriis-
tration of the system by.reducing the: number of dec:1s10n makmg entl—
t1es within the federal appellate system. - :

Testnnony on S. 677 and. 8. 678 supporfed the prem1se that the
capacity of the federal appellate .courts toiprovide a nationwide- an-
swer to Iega] queetlons could be:: expanded throuo‘h the estabhshment

—— e, wrany gt
. TTo, 1ncrease the capﬂ.crty of the federal judieial system for deﬁnlttve adyudteation of
issues’-of -hatidnal law, ‘various proposals for restructuring: the federal a 1gpellatce courts
have been considered in recent yvears by lawyers, jurists, and academiclans, Petailed recom-
mendations have been developed by the Studv Group on the Cageload of the Supreme Court
(the Freund Committeey, the Committee on Revigion of the Federal Coukt Appellate System
(the Hruska C'ommmswn), and the Advisory Council for Appellate Justice chaired by
Professor Maurice Rosenberg. Ree Federal Jufdicial Center, Report of the Study Group on
the Caseload of the Supreme Conrt (1972) : Commission on Revision of the Feders] Court
Appellate Bystem, Structure and Internal Procednres: Recommendations for Change,
reprinted in 67 F.R.D. 195 (1975) ; and Advisorv Co’ el for Anpellate Justice, Recom
mendations for Improving the Federal Iutermediate Appellate System (1975) :
# Pub, L. No. 95486, . el e e I



of. new courts;of appeals whose jurisdiction is: defined on a_topical
rather than a geographijcal basis.® The creation of the Court of Appeals
for:the- Federal - Cireuit provides such ‘a forum ‘for appeals from
throighout the country in areas of the law where Congress determines
that there is:special need for national uniformity. The absence of such
a-court in the present Federal judicial system has compelled Congress
from time to time in the past to create special courts to handle a narrow
category of cases.’® Although the jurisdiction of the federal circuit
is presently delineated in the manner outlined above, the creation of a
Federal appellate court with ]urlsdlctlon that ig defined in terms of
subject matter rather than territory provides an-institutional struc-
ture which the Federal: judicial system; as it is presently constituted,
Jacks. ' The committee has- deter:mmed that an adequate showing has
been made for nationwide subject matter jurisdiction in the areas of
patent.and claims eourt-appeals, It must be-understood, however, that
-1t -is not the committee’s judgment:that broader subj ect matter Juris-
diction is‘intended for this court.:A proposal that would provide just
such -broader 1umsd1ct10n—a National Court of Appeals—has beén
expressly considered by the committee, and rejected. It must therefore
be noted that any additional subject: matter, or-geographicjurisdiction;
for the United- States Court of Appeals for the Federal Cn-cult will
lequlre not only. serious. future.evaluation, but new. leglslatlon :
vAlthough the committee desires to-make any changes i the ]ud1c1a1
structure “that are: necessary .to help the: system function well; it is
mindful of the need to avoid doing things-that do not need- domg
Originally, S. 677 and. 678 included trademark appeals: within the
jurisdiction of the new court, However, the United States Trademark
Associagtion’ and other witnesses who appeared on this subject: indi-
cated there: was no need for centralization of trademark appeals from
the.distriet courts.)* The committee has accepted this: judgment. -
. ‘Throughout the development of this legislation, the committee and
its'staff have worked.closély with the Department of ‘Justice and the
judges: of the.Court:of -Claims and the Court ‘of Customs -and. Patent
Appea]s to assure that the merger:.of these two courts is-both: desirable
and feasible: The; committee isindebted to the judges of these courts;
and particularly to:Chief Judge Friedman an& to Chief Judge Mar-
key, for their testimony and-assistance in understanding the impact of
the proposal-on their courts, The committee is satisfied thatthe:merger
of these courts would, in fact; produce significant improvements in the
federal-judicial® structure. Testlmony on S, 677-and S.' 678 supported
this proposition. Chief Judge Friedman of the Cotirt 'of Claims testi-
fied at some length as to the substantial benefits that would result from
the consolidation of these ‘two courts  into:a new court of-appeals.?
Furthermore; the proposal was expressly endorsed by PreSIdent Car
terin-a-message to the'Congress on February 17,1979, +
From a practical standpoint, a merger of the Court of Clalms and
the CCPA can. be accomphshed Wlth v1rtually no dlsruptlon to the_

‘o Written' statemeut of Emin N. Griswold former Solicitor General (May 7, 1979),_. H
written statement of Professor Paul D. Carringtou (May 9, 1979) 2
¥ For example, the Temporary Emergency Court of Appealq Pnb L. No. 92-210, and
the Untted . States Forelgn Intelligence Surveillance Court, 50 U.S.C, 1801 et seq. -
‘1Written statement of Marie Driscoll on behalf of  the. United. States. Trademark
i&gs;o?is:atalon (May 7, 1979) 2-6; written statement of. Judge Henry J. riendly (June’ 18,
12 Oral s‘ratement ‘of Chief’ J'udge Danlel ‘M. “Friedman (May 7 19 41} I
13 125 Cong. Rec, HI11 (daily ed,, Feb, 27, 1979). v
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people involved. The existing courts already jointly ocenpy almost all
of thé Courts Building at Lafayette Square . .in. Washington; D.C.
They already share the same library, and court personnel shdie the
same dining facilities. The Court of-Claims trial judges. (who become
judges of the.new United States Claims: Court ) are also located inthis
building. Furthermore, thére is-already a standing order of the Judi-
cial Conference allowing the.interchange .of judges between the two
COUTtS.A® o o0 v i e sl note s e ol g R
- dndeed, .the creation of a single néw-appellate-entity through a
mergen-of these courts-has considerable advantages in-terms of basic
efficiencies and economics. The .Court of:Claims and the Court of Cus-
toms and Patent -A%peals were historically justified -at the time they
were; created, ‘and those courts have performed -well with the cases
that have been assi#ned to them through the years. But the merger of
these two:courts reduces overlapping functions and provides for more
efficient-court administration. For example, there should be consider-
able savings through the maintenance of:one clerk’s office instead of
trWO.-, T Wiiiiae., Ui ISR L I I = T TP ’ SRS
At the same time, the consolidation of:the two courts brings:them
administratively into the mainstream 6f thefederal judiciary and:-ap-
grades the status of their judges and functions.-Although both courts
participate in-the Judicial Conference ** and are -among the courts
within. the jurisdiction of the. Administrative:Office of -the United
States Courts,?® their integration into-the-judicial budgétary and ad-
ministrative process has-been. far from total.. On: budgetary matters,
for example, the proposed:budgets for ‘the two courts-dre routed to
the Office- of Management .and: Budget through :the Administrative
Office, along. with. the proposed -budgets: for the: district and circuit
courts; but, unlike the other courts that are serviced by the :Admin-
istrative Office, representatives:of.each ofthese courts appear directly
before the appropriation committees of the Congress. to justify their
budget .requests, in much. the same fashion’ as the: Supreme Court.
- Whatever _the  historical. reason for: this.‘practice; there is- little
justification -today. for having two .courts- (other than the Supreme
Court). out .of the: entire Federal judiciary appear separately to ex-
plain their budgetary submissions. The merger of the two-courts would
permit them'to.be fully integrated into the budgetary process. Thus,
- merging these two courts into a single court,:as-a regularized part of
‘the intermediate appellate tier, would assure more effective and ra-
tional “administration of the Federal judiciary as a whole. .

The establishment of the Court of Appeals for the Federal Circuit
also provides a forum that will increase doctrinal stability in the
field of patent law. Based on the evidence it had compiled, the HFruska
Commission’ singled out patent law as an area in which the applica-
tion of the law to the facts of a case often produces different out-
comes in different courtrooms in substantially similar cases.” Further-
more;:in; - Commission survey of pracétitioners, the'patent bar indi-
cated’ that uncertainty created by the lack of national law precedent

14 Sege, Report of the Proceedings of the JudicialConference’of the United States, Sep-
tember.23=24, 1976, at 53 . Ts e fonrieer o STy [T PR

. 698 I1.8.C. 821, ¢ . SRR R R EIRE e e " . . L

L8 98 ALKC; 610, i Ui oLl PR T o e
17 Commission on'Revigion of the Federal Court Apmsllate Svstem, Strueture and Internal®

Procedures : Recommendations for Change, 15, 144-37 reprinted at 67 T R.D. 185, 214,

361-76:(1975) [hereinafter cited as Co_mmfs__sion'l.‘ o PR s
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was ‘a significant problem; and:the 'Commission’ singled -out: patent
law ‘as:an area in which widespread ‘forum-shopping is particularly
acute¥.: fogeey = SRS S P o A T TS I A S ,‘ CcEian
.. Although the proposal to centralize patent appeals in & single court
is not. without its critics, the issue was amply addressed inthe hearings
héld ‘earliér this year: on:S. 677 -and: 8. 678; The great weiglit'of the
testimony, which included statements from' distinguished jurists, pat-
‘ent practitioners, and representatives of major technologically-ori-
ented: business enterprises, confirmed. the findings 6f the Hruska'Com-
mission. that patent. cases are:inconsistently adjudicated. The testi:
mony: receivé£by the committee also supported:the basic objéctive of
providing for uniformity of doctrinal development in:the patent area.
The committee found particularly. persuasive the: testimony “of 'the .
users -of the; patent-system:.. For:example, Industrial-Research Insti-
tute.is-a private, non-profit corporation with-a membership of approxi-
mately. 250.industrial.companies-that eonduct. a-major portion ¢f the
industrial reséarch and devélopment carried-on in: the United States;
Tt polled its membership and found them overwhelmingly in favor of
centralizing patent-appealsin a single court.3® =, 00 T s e
The. creation. of the Court of Appeals for ‘the Federal Circuit will
produce desirable uniformity:in this area:of the law. Suchiniformity
will reduce the: forum-shopping: that:is common to-patent litigation.
The Hruska €ommission’s patent law consultants; James'B, Gambrell
and Donald. R.: Dunner, concluded:that forum-shopping on the scale
that occurs in patent law increases the cost'of litigation and “demeans
the entire judicial process and the patent systeri as'well.”2° Removing
the incentive to forum-shop thus will reduce costs tolitigants and will
also be 2 positive improvement from-the sténdpoeint of thejudicial sys-
tem. Moreover, as the new court brings uniformity to this field of law;
the number of appeals resulting from attempts to-obtain different rul-
ings on disputed legal points can-be expected to'décrease:
- Likewise, uniformity: in the:law will-be a sighificant improvetnent -
from the standpoint of the businesses that rely on the patent system.
Business. planning will become easier as more stable'and predictable

law is introduced.: This can have important ramifications upon our
economy as a whole, For .examplé,l—-l%i'ry F."Manbeck, Jt., General
Patent Counsel. of the :Genéral Electrie:Company, testified ‘that sta-
bility, in the patent.law has an effect on technological innovation: .+
~Patents, in my judgment, are a stimulus to the innovative .
process, which includes not only investment in research and -
development hut also a far greater investment in facilities | .

for producing and distributing the goods. Certainly, it is im-
" portant to those who must make these investment- decisions -
© that we decrease ‘imnecessary uncertainties in ‘the patent .
'..:System.'21 £ hosiv : . R el

- v ile the .sqggesticiﬁ ,has_',zﬁ'éé:h made that, this. ob;ect1vem1ght be'
accomplished simply by expanding the jurisdiction of the CCPA; the:

Y, at 144-157, 67 I.R.D. at 361-76. . - ... . s L e Lo

10 'Written statement of Richard C. Witte, Chief Patent Counsel for the Proeter and
Gamble Company, on behalf of the Industrial Research Institute, Inc. (May 7,"1979).°

2 Commission, swpre, at 152, 67 F.R.D. at 370. Mr. Dunner, who is now In .private
practice, testified in favor .of the Court of Appeals.for the Federal Clrenit, See written
statement of Donald R. Dunner (May:T, 1879). .. .00 o b, o7 fanyg ot i

*A Written ‘statement of Harry F. Manbeck, Ji.,' General Patent:Counsel: of the :General
Electrle Company (May 7, 1979) 2; see algo, written statement of Donald R. Dunner
(May 7, 1979) 7-9. ;
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committee rejected such-an approach as heing inconsistent with the
imperative:of - avoiding undue: speeialization. within the Federal ju-
dicial system. Consequently, the Act adheres to.the original philosophy
of S, 677 and 8., 678 which,-in_ the words of -Judge Jon O. Newman,
represents “a sensible a.ccommodatmn :ofithe usual preference for. gen-
eralist judges and.the selective benefit.of expertlse m hwhly speolal-
ized and technical areas’ ?*
.The:Court of: Appeals:for the Eederal C1rcu1t w111 Tiot, be a: “spe-
cmhzed; court,” as ‘gmt tern1is normally used. Fhe court’s<jurisdiction
will not be. hmlted to one type.of case,or eventotwo or three types:of
CASeS,: Rather, it will have a.varied . docket! spanmntr & :broad range
of  legal issues and types.. of cases It will- handle-all: patent appeals,? ‘
plus government claims cases and all other appellate inatters thai are’
nsidered by.the CCPA. or the Court of Clalms—cases Whlch!
contamﬁa wide variety of issues,.’ 0
'This rich docket assures-that: the Work of the proposed court W1ll"
be. broad and. diverse and not narrowly specialized. The judges will
have no lack of exposure. to.a broad variety of legal problems. More:
over' jthe sub]ect matterof the new:court: will be: sufﬁmently m1xed‘
it any. special: interest from. -dominating it.’
: wportant. that the decket of the new: court: be not onlv varled*;
but. als manageable..An analyms of the proposed: workload digcloses -
that g I oer of the courts. will,prodrice a reasonable :caseload::The:
dickets of both existing courts are current. Set out below are tables
qhowmg the sources of cases for the ‘proposed. court {

. Customs, commerce, and intern
Patent and trademarks__

-/The doekéting  ‘Court of Claims. presen
statistical picture to fhie: fininitiatéd, Some cases appear on the trlal,.
judges’ docket and others’ appear on the docket of the article TIT
Judges; while' sonie ¢4 's~‘are pliced o both dockets For-purposes of .
projecting: the new court’s caseload, the relevant statistics are. not.
those: that reveal the total ¢iseload of the Conrt 6f Claims but rather’

those that reflect the -easeload of the article III 3udges on the Court,
The '?followme; table‘ [ ont a; ns:those ‘ﬁo'ures 4

In addltlon ting. the 1urisd1ct10n % the CCPA ind of the :
Court of Claims, the new appellate court will also receive all patent-
appeals and all appeals in-federal. ccontract cases-brought-against the
United States that are presently heard in the regional courts of ap-

22 Written statement of Judge Jon O. Newman (March 20, 1979) 8.



peals; On the basis‘of 1978 figures;the new court w111 Landle s approm-
mately: 153 tases that otherwise would have been'heard by the' CCPA,
351 cases:that would have been heard by the Court of Claims; and 37 g
patent- of federal contract cases” coming- dlrectlv ‘#rom - the’ district
courts that would have been:heard by the regional coiirts of appeals.
This will provide an: adequate- but not: burdens'me-workl' ad for
court of twelve judges. :

Although: the workload per jadgeship’ w111 be hghter here'than in
the ‘other: circuits, a reduced numbéer: 6f appeals'is desirable for" this
court:- The Court of Appeals for the Federal Cireuit will be ‘consider-
ing cases:that are unusually: complex and: technical. Conseq ntly, its
cases will be extraordinarily: tiie-consuming; and fewer of hem wﬂl
be appropriate for summary disposition than is'true of the ¢
make;up-the dockets of the'regional ¢ourts of appeals. In’ addltlon, for
at least two reasons, it is 1mportant that'a newly created - court’ with’
nationwide ]urlsdlctlon mot beinitially overlodded. First; becausé de-, '
cisions of this court will have precedential effect throughout the o=
try, it is-important for the judges of the court to'have a,dequate time:
for:thorough - discussion -and: ‘deliberation. Second; because a’ ‘mgjor’
purpose of this bill is'to; create a forum to Whlch Congress can Toute’
cases. where: there: is a:. felt ‘need for umformlty in’ the national law,.
it-is important:for-the newcourt to'retain some flexibility in'its’ dock t
so that: there is capaoﬂ;y avallable When the'Congress seek i
the -future. «:} SR

In summary, the. con@ohdatlon of the Court of -Claxms and ‘the”

* Court_of Customs and Patent Appe desirable, It is logistically

feasible. Tndééd; it makes maximum use of facilities and person-
nel-that are’ alreacly a part of ‘the federal system. As Chief.Judge
Frank M. ‘Coffin_noted, the_proposal “has the merit-of avoiding any-
net increase in courts. # 2 Thus, the bill makes.only-a:modest:change:
in:federal ‘appellate court structure. Tt- “does;” however, éreate 'a per-
mgneént forum that is. capable. of exercising nationwide jurisdiction
of- appeals-in categories-of cases where there have been’ _special prob-
lems of 1ncons1stency in:the law., It also: provides:for. increased. sta-
bility in’ the patent law By : :
sirig e forum o

Court’ mhemts substantlally all the trml ]urlsdlctlon of the Court of
Clalms, whiéh under’ present practlce is exercised _l_aﬁrgelyr by the:coms :
missioners ‘of that court. The Court is composed.of sixteen article, I
judges who will be appointed by ‘the President, with the advice and
consent of the, Senate, for. asterm-of fifteent yéars: As'aitransitional
measure, persons who were in active service as trial judges.of .the:
Court of Claims on the effective date of the Act become article ]udges
of:the Claiinig Court, Like the present Court-of-Claims and ‘the"Tax
Court, the Claims Court.is authorized-to-sit-nationwide: Tn’6tgan
tion- and procedure it resembles the United States Tax;Court

Changes in the existing structure of the Co t of Clalm has
advooated by practitic ners’ w1th (335 X
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and - by the:commissioners themsélves:?* The: esta,bhshment ofithe
Claim$ Court, aceomphshes a,;much needed reorganlzatlon of ‘the-cur-
rent .system, by assigning -the. trial function;-of. ‘thie. court: to  trial
judges - whose status .is: upgraded. and who:dre truly independerit. -
Presently, the, commissioners of the: Court.of Claims:aré. appointed:
_ by the article TIT. ]udges of that court. -and.do 1ot have the power:to
‘entér dispositive orders; final }udgment in-a case-must-be mide:by.
the article, TII judges after reviewing . ﬁndmgsr of. fact ‘and recom--
mendations of law submitted ‘by.a commissioner. The creation of the.
United States Claims Court will. reduce . delay in- individual cases-
and, will’ produce greater’ “efficiencies in the handling: of the court’s
docket by ehmmabm%'h some of the o\rer]applna work that has oc-

477 ‘ag reported by_ the Gommlttee on’
A ne pellate strie-'
¢ tially

;1

: referred n a separate b111 to the Senate’rFmance --orn’ it ‘they are
: ' of’pr_ iding a

S. 14:77 prowdes for th ; COﬁrt of
TaxAppeals,a tribunaliat the ssﬁn i
courtsof appeals. ' Thismew ourt would hav 1ve dlate
appellate jurisdiction over all civil tax’appi =

As introducéd; the bill*provided for'a court of twélve judges to be
designated by the Chief Justice for staggered three-year termig“from
among the curzériticourtsiof appéalsjudges. The bill also provided that:
the Judgesiwoildnormally hear argument in 1s'of three-and would
sit'throughout' the ivaridus circuitsy when any sixijudges:o
agreed that it was warranted, the court would sitien’h: :
have: also ellmmated 9,11 tax ]urlsdletlo from the: xlstlng Court of>
Claims. = '

~For'thore th n fori:y yea.rs thé ‘inddequacies of th
appellate system have been criticized and debatedi®® Siiowyt
little:hasbeen done to deal with:these ifiadequacies: *Under the present
system, a taxpayer usually-has:a choice off-three trial forums!in ‘which *
to: htlga.te a tax issue—the Uhited: States ; , nited States
Court of Claims, or-the ippropriaté United: States distriet: cotirti’ Deci-
sions of the Tax Court and district courts-can then:be-appesled to'one
of;thie eleveni United Stateséireuit:courts:of appeals: ‘There is then
the possibility—rather remote—that the case will"be heard: by the
United States Supreme Court. Court of Claims decisions are- appeal--
to t y Coutt, 1tse1f G

2 st ént of ““Thomi ‘Gittings, Jr., Chair) Cou
mittee of the Bar Association of the Dietrict of Columbia (May ‘0, 1979) H
ment ‘of'Chief Judge Daniel M. Friedman (May 9, 1979) 14—

2% See, e.p., Travnor, ‘“‘Administrative .and Jndfcial Prnvedure for Federal Income,
Estate and Gift Taxes—a Criticism and s Propogal,” 38 Colum. L. Rev. 1393 (1938) ;
Surrey, “Some Suggested Toples in the Field of Tax Administration,” 25 W sh. U.L.Q.
899 (1940) ; Griswold, “The Need for a Court of Tax Appeals,” 57 Harv, Rev. 1155

1944, The debate has not diminished in recent I’ears See e.g., Miller, “A Court of Tax

ppeals Revigited,” 85 Yale L. J. 228" (1975); Caplin and Brown, “A New United
States Court of Tax Appeals: 8. 678," U7 Taxes: 'I‘he 'ax Magazine, 360 (June 1979).
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:The.committes:recognizes that:the:real problt'm dntoday’s systém:
of tax litigation'is the:long permd of uncortamty éngendered- by’ delay
in- gettinga final declswnﬂ on‘a partlcular tax issue. Current Jaw-<
deétermined in variousforums and subject to’ disparate appellate con-.
sideration—Ilacks" g aotlcalvand rehable Tiethiod “of* authomtatwelv
resolving tax guestions, Inaddition,’ ag ‘Judge: ' hers”
pointed: ‘out duritig-the hesrings; current’ tax 1a’
requires ‘such’'special “tinderstanding that” resoli : )
shoitld be better left to'a contral tribunal’ establlshed for tha.t )
alone: To" udge Friendly and other authorities tax cas ry”
which the existing Federal a.ppellate courts—already” confronted with"
mushrooming dockets—c¢an no longer afford.’s Under t ren
tem the likelihood of unfairness and’deldy ‘is obvious: not only may
the taxpayer walt many years without a-final determination of the
issue in question, but taxpayers Whosé ¢ircumstances are in all other
respects; dentical: may Jawfully . pay different a,mounts ofz tax: solely
becase they, are Tesidents,of diffeventcizeuits.

; ax.system s brought into; questlon.;Inconsmtency and
; . place.a, he urden, on the administrative process:
which, the vast majority iof tax. disputes: are settled: :
problems surroundmg the resolution:of ClVll tax ssues,"
J477 proposes; two; ma]or changes in present« law: : -
‘;[‘he ere ti fa eﬁ £

'

the newly crea.ted Court of Ta ppeals.
Although the deeisions.of the new court{would be:subject toireview:by:
the Supreme, Courton certiorari;iit. is;anticipated: that: suchiteview:
would be a rare occurrence.*” For all practical purposes, the new Cour
of Tax Appeals yould:become thé.final duthority in-the-jiidicial: mter-
pretatlon, of theFedera] internal revenuelaws::
:In..endorsing, this.new  eourt; the/icommittee :has conel ded:! t t:
th following benefits:will vesilt from: the-proposals: =
1..5peedier, more:definitive ‘reselution:of complex tax igsu
""" he: existing caseload of

appeals oul

small: but-important:réduction i
the Federal courts of appealsco
by 8 Leqc;’burden on’the: S

}

y

WH Friendly. Federal Jurisdwﬂon A Genm gl View 1a3\et,seq:' (1973)' i
o I8, Supreme Court review of tax eases is a rare ‘bécurrence Nnder exu-;tmg law.

The following Supreme Cour'r statistics were oh‘rmned from the AT'T'EHR’N’ Rection-of-the-
Tax Divigion. of. the De £ tpetitions’! likel :
smallnu f direct
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4. A reduction in trial level litigation: and IRS administrative
proceedan'S as.the new, centralized court 1ssues deﬁmtlve de(u—
sions bmdlng on.all the trial courts:” ;

5. Creatlon of a new court. well versed 1n the complemtles of'
tax law. iz :

Dumntr the course: of commlttee hearmgs virious w1tnesses test1-~

fied. concernmg the strengths.and limitations of the tax court proposal.,
Wide ranging support for the new-court was voiced throughout the:
hearings, Former gohmtor General Erwin. Griswold——considered by .
many the father of the concept of a centralized coutt of tax: appeals—
was joined by members of the: Federal: judiciary, representatives of-
the Internal Revenue Service and Department of the Treasury, and,
. perhaps most importantly, private tax practitioners, in supporting the.
need for a centralized court-of tax appeals. Indeed, with very few.
exceptions, the witnesses were enthusiastie in their support of the pro-
posal, The comimittee notes that; because of the structure and orga--
nization of the proposed new. court it-enjoys the type-of broad blpar-a
tisan support that previoustax court proposals often Jacked::

The committee hastens to- add that-the proposal needed: further
improvement. A panel of former IRS Commissioners, while endorsing
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the proposal, urged that certain modifications be made. Similarly, the
tax section of ‘the New York State Bar Association:and the-Bar As-
sociation of the City of New York-——representing the practicing tax
bar—endorsed the proposal-but also expressed reservations with certain
sections. The committee took into account the suggestions:of these
and other witnesses and modified-the-bill accordingly, S
‘The major issue$ raised during the course.of genate;hearings con::
cerned the composition of the proposed:court and the selection of its
members; S..678, as introduced; would: have established an article IIT'
courtto be composed of twelve judges chosen by the Chief Justice from:
a',mon%‘.those- cireuit judges-already sitting on other: Federal courts of
appeals. After-a transitional period designed to stagger vacancies, the.
twelve judges would: have served for three-year terms. The: Chief.
Justice would: also-have been.empowered to designate. judges cur-
rently sitting on the district courts or the Tax: Court to serve tem-:
porarily on the new ecourt. Sessions of the court would have beén held :
in:each of the circuits at least once a year and more oftencas the court’s.
workload reguired. Current estimates are that;-initially, between 400:
and: 500 cases a year would be handled by the new.court.®® ..o o -

2 The fbllowiﬂg Btatistic;s délﬁoﬁétrﬁte the ;lumbei; anﬂ nature of tax .aﬁﬁeals-during- the
pagt four years ! s i
e Tax cases filed and opinfons issued 1575 to present—Court of Claime
0 T New tax eases filed:
i “July 1, 1974 to June 80, 1075 e ne e 140

Tuly 1, 1975 to June 80,-1976__ 157

July 1, 1076 to Sept. 30, 1976. 39

Oct, 1, 1976 1o Sept. 30, 1977 320

_ Oct, 1, 1977 to Sept. 80, 1078_ 205

o Oct, L, 1978 bo Aprs 1, 1979, 2 cioooiie i . C62

I Op_n}igggs in tax eages (does not inchude dispositive orders): 10

: 1976.. . 33

- 1977. 33

- T — 33

Jan. 1to Apr. 18, 1979_______ ... 11

) . .. Appeals from e fudgment.of a diatrict court | -
‘ AR Govern-. » . )

. . ment Taxpayer Adjusted

Fiscal year 2 = e .. appeals appeals _. total 30

R/ 117 22 299

'IPQTG ot 0 222 282

Tansitionsal qi eT- 0

Wit . e DR b i L 307

- | T 392 5190

it 134 213

. :Appeais )‘raﬁ-a decision of the taz court .

- e T “Government  axpever 7 Adiusted
Fiscal year # . .. Bppeals _  appeals . . ... Total. ... . totald ,

25 T 262 250

3 276 260

o g g

44 300 209

23 227 217

19 137 136

% Tuly 1 to June 80 for 1976-76; Qct. 1 to Sept. 30 for 1977 and thereafter.

3 The statistical source for the fAguves in this report reflects taxpayer-litigants rather than an actual
ease load. Sinee a court case may involve several such taxpayer-litigants, the committ e has provided
this adjusted total which converts taxpayers to cases, based on & conversion factor of 87 percent ar-
rived &t by a small sampling on an actual count. It is at best a rough adjustment and may well he
wids of the mark but the result is probably a more accurate pieture of actual caseload than the raw
statistical figures.
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The ‘committee notes. that the-scheme- inderlying -the  structure
and composition of the new court was designed with two purposes in
mind-—to assure -that the:new court would not be-viewed as a “tax
specialty” court headquartered in Washington and-that the court
would not be labeled & permanent éourt requiring the nomination and
confirmation of additional article I1T judges just one year after the pas-
sage of the Omnibus Judgeship Act creating 152 new Federal judge-
ship vacaneies. The bill is designed to provide for the reassignment of
judges-already sitting and: focuses on the need to avoid the creation of
a new “gpecialist” court out of touch with other general areas of law.
The committee: further notes:that these two concerns—a perma-
nent Washington-based court and a specialty court consisting solely
of tax experts—have largely.been responsible for the failure of previ-
ous proposals. The proposal to assign sitting circuit court judges to
the new court for terms of three years is, in.the view of the committee,
a wise attempt to avoid the passions and pitfalls of past debate. By
virtue of their concurrent service on'the Federal circuit: courts, each
judge selected will have a generalist background. Moreover, depend-
ing on the new court’s workload, the judges may be able.to continue
to participate ‘in‘ other types of cases in their home circuits during
the three-year period they serve on the new tax court. At the same time,
judges appointed to the new court will have the opportunity to de-
velop a-special understanding and appreciation of tax law.issues. The
committee views: the tax court proposal in S..1477 as a balanced
proposal designed to deal with the problems which plague the devel-
opmeént of a consistent body of tax law while assuring that the prob-
lems’ will be dealt with by a truly national court consisting of gener-
alist Judges. ™ 0 Tt T s e s e T

The committee has heard extensive, detailed testimony on all aspects .
of the 8. 1477 proposal: In an effort to assure that the new court meets
the intent of the drafters and effectively deals with problems raised
during the course of the hearings, certain modifications have been made

tothq_o_ri@alprbposal A

1. .Geographic distribution of appointments—The commit-
tee adopts the recommendation of the Tax Section of the New
York State Bar Association urging that the bill be amended. .
to reduce the number of judges comprising the new tax court
from twelve to eleven and providing that at least one judge
from each of the eleven judieial circuits be a member of the
Court of Tax Appeals at all times, This amendment is de-
signed to assure that the new court will truly be national in
scope..In the event that the Chief Justice is unable to des-
igmate a c¢ireuit judge for the new court—sunch as in the case
where fio circuit judge desires to Serve on the tax court—the
bill has been amended to allow for the designation of a district
court judgeof that eircuit.: % =0 n s 1 e
2. - Concurrent appointments—To make clear that-judges
of the new tax court need-not. relinquish their current, status
as Federal circuit court-judges, the bill is.amended expressly
to provide that a judge appointed to the Court of Tax Appeals
will continue to remain 2 judge of the cireuit from which he
was appointed. The judge’s primary duties will be to the Court
of Tax Appeals but workload requirements will determine
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prec1sely how much tlme can reahstlca,lly be spent on each.
 court. :

3. Eocatwn of the cow"t —Agam to assure a truly natzonalr-j o
- Court of Tax Appeals, S. 1477 1s amended to provide thatany. .-

- ‘appeal from & lower court decision in a civil tax case will nor-. .-
" “mally be heard by the Court of Tax Appeals in the judicial . .

“eircuit in which the taxpayer is domiciled or, if the taxpayer.

~ is'y corporation or other association, has its principal place of . .
" ‘business ‘or, in the case of a cooperativée or-an orgamzatmn‘;__.:

o claxmmg tax exemption, its principal place of activity: -

U4, Selection of judges—Designation of judges to.get on the
- new tax court will be made by the:Chief Justice. The bill ... .

i “would mandate that one judge be:chosen from.each :of the

“eleven eircuits, thus reducing the: number of judges on the . .-

““'new tax court-from twelve to-eleven. S.:678, as-introduced,

. prov1ded that' the ‘Chief ‘Justice of the' Umted States. Would. ‘. L

“appoint the cireuit ]udges The subcommittee, however, when

* considering this provision, concluded. that a more pluralistic- . ..
" court, representing: various views and: opinions; would be as-.

- sitred 'if the -chief judge of:each cireuif designated a.circuit. - -

* judge for the tax court. Upon further reflection; the full com-

. .mittee has opted for the original approach of allowing the. .
_ Chief Justice to select the members of the new court: Recog- ...
_ nizing that the issue can be resolved either way, it is the view ... .

- of the committee that designation by the:Chief Justice will L

*assure’ that:the most competent-and capable- ]udges W111 be

" chosen forthis important assignment.-

.. 5. Judges sitting by designation. —Alfhough the commltbee
believes that the pr0V151on of S:-678 a.llowmg for the tem-

porary designation’ of district judges to sit on the new tax -

court is sound. the same cannot be said for.the designation of
Tax Court ]udges The latter designation:raises-serious con-: . -
stitutional questions since the Tax Court has-been established ;..

under article I of the Constitution rather than under article
III. In order to eliminate the possﬂolhtv of any .controversy
surrounding. designation, the committee has struck the provi-
sion in 8, 1477 permitting judges of the Tax Court to sit by
designation on the Court of Tax Appeals.

6. E'n Bane Rehearing.—The most frequent criticisin leveled
at the proposed new court during the hearings concerned the
fear by some witnesses that a central court of tax appeals
would stifle the benefits flowing from successive consideration
of the'same tax issue by different.circuits, For example, dur-
ing the course of the committee hearings, Assmtant Xttorney
‘General M. Carr Ferguson noted that: =

_ Part of the genius of our svstem of. clrcult a,ppel-.
* late courts is the opportunity for reconsideration of -
~* ‘an issue already decided by one circuit by another ap- - -
-pellate court- free of the constraints of the. doctrine.
" .of stare decisis, This opportumtv for:an issue to be.
- “Yentilated in‘miore than one circuit seems to-me espe--

B T TEat i AL
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cially important iftax cases: The first appellate re-

view of a tax issue may be shortsighted, distorted by

the. particular recoxd or omlssmn of an argument S
“ oL snnply mistaken. . :

_ Accordmg to' this argument, suéh “Ventllatmn” of tax 1ssues -

. is a valuable benefit of the current system—to be preserved
-even at the price of some 1nter1m uncertainty. Although the
committee respects this view, it is inclined to agree with the

majority.of witnesses who testified during the hearings that’
such a consideration pales before the needs of cerfainty and
.. finality. For example, former Solicitor General Grlswold

. ...noted that: : : e

‘The result i eontmumg uncertalnty, encourage-'
ment to litigation, and a premium on continued liti-
gation, T'am sure that the burden on the courts in this
country ‘would be considerably reduced if we only

" had a system which would enable lawyers, both pri-
‘vate and public, and judges of the lower courts, to
know somewhat more deﬁmte]y than is now the case
‘what the law g2+

And Mortimer Caplin, a former Cornmlssmner of the Inter- -
nal Revenue Service, testified that -

To increase the likelihood of rea,chmg correct de- .
" disions; an appellate system which provides for par-
ticularly well-qualified judges to decide the issues at
hand seems preferable to one which relies mainly
upon successive decisions by different panelsss

... Nevertheless, . the committee believes that steps.:should ‘be -t
taken to assure that the first decision of the new tax court
concerning a particular fax matter not preclude further
evolution and modification of the issue at hand. Accordingly,

- . the committee believes that S. 1477 should encourage the prac- ©

“tice of en banc rehearing by providing specific machmery for
initiating such rehearing, The bill specifically provides some
. of the factors to be taken into account in deciding whether.or - -
~ - not to endorse a petition for rehearing in a particular case.
" These factors—which are not exhaustive—include: -

. - whether the question presented inthecase wag =
: thought 1o be nove! and’ unlikely-to recur or was - -
: ;:'hkely to apply to many taxpayers; . - :
: onoiny o whether there has or hids not been: unammlty" e
s eddne the panel which decided the case; a
“oovidy whether any of the judges who comiposed the
o 'rpa,nel Whlch heard the case ha,ve suggested that 1t be
¢ reheard; :
Whether the -case presents 1ssues of ﬁrst R
-‘1mpressmn T

'1 '! 1’ )
qtatement of Erwin N. Grlswoid (May 7,1979), p.5, .-
; ement of Mortimer Caplin (May 10, 1979),p. 16.

“.Written Statexsnent of M. Carr Ferguson, Asslstant Attorney General Tax Division




Title V.of the bill makes technical and conforming amendments
outside of title 28 relating to the United States Court of -Appeals for
the Federal Circuit and the United States Court of Tax Appeals.

Title VI contains two sections, the first of which sets the general
effective date of the bill as two years .after the enactment date. The
second, provision addresses the issue of the effect of this bill on pending

cases, . . - e e
. BEGULATORY TMPACT EVALUATION

In compliance with Ritle 29.5 of the Standing Rulés of the Senate,
the Committee finds that no significant regulatory impact as defined
by that subsection will result from. the enactment of 8. 1477.

_CHANGES IN EXISTING LAW .

In the opinion of the Committes on the Judiciary, it is necessary in
order to expedite the business of the Senate to dispense with the re-
quirements of subsection 4 of rule XXIX of the Standing Rules of
the Senate (relating to the showing of changes in existing laws made
by the bill,as reported), e :

Cost Esrivare or CoNereséonaL Bupeir OFFicE

was not available at the time of this report.;

A cost ési‘:irhate‘ of the CongressmnalBudget Oﬂice _is_:p.n.-rgquest but
" SEGTION-BY-SECTION ANALYSIS

Trrop T—GOVERNANCE AND ADMINISTRATION: OF THE FEDERAL COURTS

DT w0 .ce . OHIEF JUDGE TENURE |

Sections 101=103. ' - ocol s S

Under current law, the person who-serves as chief judge of a Federal
court of appeals or a district court is the judge who is most senior in
commission. The chief judge may hold office until age 70. As a regult, a
judge who becomes chief judge of a Federal court at age 50 may serve
as chief judge for twenty years, while a judge who becomés chief judge
at age 69 will serve for only one'year, ~ - ¢ - v oo

A statute that bages.the chief judgeship position solely.on seniority,
without a minimum or - maximum term, produces two potential diffi-
culties: it may require the retention for decades of a chief judge who
may or may not have the interest or ability to be an enthusiastic ad-
ministrator; at the same time, it requires rapid rotation among chief
judges when the consecutive incumbents take office at an advanced age,
thereby creating instability in the chief administrative office of the
court, In recent history, this provision has resulted in the anomalous
situation that one Federal court had a chief judge who served for seven-

teen years, while another Federal court had three chief judges within '

two years. . _ . ‘ , -
Sectiong 101-103 resolve this problem by amending 28 U.8 ¢ -
and 136 to set a maximum-term of office for chief judgesof se:! -
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and to permit no one to become a chief judge of a district, c‘)r-c_}rcui,t
court after reaching -age 65. However, once becoming a chief judge
prior to age 65, a chief judge could. serve: for seven yéars, or until
reaching:the age of 70. These provisions insure a constant seven year
term for the chief judge unless death, resighation or retirement r_short-
‘ens the. term, These amendments also provide for the continuation of
a judge’s service as chief judge after the expiration of his seven year
term until another judge is qualified. to serve in that capacity. .
- The sections also provide for the situation in which no judge meets
the statutory requirements for the chief judgeship. In such .a case,
the most senior active judge would preside until some other judge be-
came eligible. AT

. As a transitional measure, the section also contains a provision that
continues the present system for one year after the effective date of the
bill, Moreover, the bill would not apply to anyone who was a chief
judge on the date it becomes effective, e

. PRECIDENCE AND COMPOSITION OF PANEL .~ . 1

Section 1110 e RETLO T R R e
“Under current law the gre_éi'di'ng judge of a three-judge panel of a
court of appeals is the judge who 1s senior in commission, unless the
c¢hief judge or a circuit justice is & member of the panel. This policy
permits senior judges and judges from other circuits to be the presiding
judge of a panel and to assign opinions. In order to insure greater sta-
bility in the law’of the circuit, section 111 amends QS‘U.S.%T. 45(b) to
require that the presiding judge be a judge of that eircuit in regular
.. Current law permits a panel of a Federal-appellate court to.be com-
posed of any combination of active, senior, designated, or district cotirt
Federal judges, With a substantial number of judges sitting by desig-
nation from outside the circuit, and with distriet judges sitting regu-
larly op the courts.of appeals, it is not infrequent that there-is ‘oniy
one active circuit judge 'on. & panel. Such a situation leads to-in-
stability in circuit law because district court and court: of appeals
judges from outside the circuit may not-know or may not feel bound by
the. law of that.circuit. This section amends 28 U.S.C. 46(b) to re-
quire that each appellate panel have a majority of judges from the cir-
cuit court of that ecircuit. Thig provision would provide greater sta-
bility and. predietability in-the law being applied in any given 'area
of the country. However, the bill does provide for an exception from
the majority requirement when: it is impossible to constitute. a panel
of a court of appeals composed of a majority of judges of that court
because of judicial recusal or disqualification. For example,if all the -
judges of a court of appeals were disqualified under 28 (1.S.C. § 455
(1976}, it is essential that the chief justice retain the aiithority.to
designate and assign judges from other circuits in accordance with

28 U.8.C. §291(a) (1976) or 28 U.S.C. § 292 (e) (1976) to hear the case.

Current law permits appellate courts to sit in panels of less than
three. As a result, some Federal sppellate courts have used panels of
two judges for motions and for disposition in cases in which no oral



argament is permltted because the case is classified as insubstantial:
Because of apprehensions that decisions at-the appellate level by fewer
than three judges carry the risk of being less sound or less balanced,
there is a widespread belief that every decision of an appeal should be
the- collective product of at least three minds. The: bill amends 28
U.8.C. 46 (b) and {e) to require that all decisions be reached by at
least three judges: Moreover, the bill provides the appellate courts
- with the ﬂex1b1hty to experlment with panelsf more than three judges
. but-less than a full en banc court When larger panels are deemed
: desu'able SRR .
: * JUDICIAL COUNCILS
Sectwn 121

Section 121(a). governs the makeup of ]udlcla,l councﬂs For the
first time, it is provided that district court judges will be members
of the council. The exact number. of members and their method
of selection is left to the judges of the variots cireuits. However, it is
specifically provided that if the number of court of appeals judges is
. 81X or less, then the number of district court judges shall be no less
. than two. If the number of court of appeals judges is six or more,
" the number of district court judges may be no less.than three, Mem-
bers will serve for terms established by a ma]orlty vote of all judges
of the circuit in regu] ar active status.

" The. councﬂ s ofﬁczally des1gnated as the Judlcml Councﬂ of the
cireuit.’

The chlef )udge is requlred to submit the semlannua,l reports of the
Director. of the Administrative Office of the United States Courts to
the counci] for such action as it may take.

The judicial council is empowered to make all necessarv and appro—
priate orders for the effective and expeditious administration of
justice within s cerlIlt hold hearlncs, taLe SWoIn testlmony and 1ssue
subpoenas 3

. bubsectmn (b) adds a new subsectmn (g ) to- 28 US C. 332 pro-
_ Vldmg that the judicial .¢ouncil of the newly created Federal: Circuit
shall consist of all judges-of the- Court of Appeals for the Federal .
~ Clireuit in' regular active service and the chief judges of the United
State Customs Court and the United States Claims. Court Subsection
(g) also provides that there will be no circiiit éxecutive in the: neWIv
created Federal judicial circuit: The committee anticipates that in this
small circuit the appointment of: a circuit executive would be unneces-
sary. The court of appeals for ‘the Federal judicial cireuit-can’ ‘rely on
its clerk of court.and the Director of the Administrative Office for any
. necessary services. Neither the Court of Claims nor the Court of Cus-
toms and Patent Appeals has a-circuit executive. Finally. this subsec-
* tion clarifies that sections 832 and:333, concerning indicial conferences
. of the circuits. judicial councils of the cireuits, and the appointmert of
. circuit executives; do not apply to the United States Court of Tax
Appeals: Each judge ‘of this court will continué to be a judge of &
court of appeals for a geographical eircuit. The committés believes it
would be unwise. to burden these }udﬂ'es with addltlonal and unneces-
sary administrative responsibilities, - -
... Section ©122 amends section :3006A (h) (2) (A) of tltle 18 of the
! Umted States. Code by providing: for . the - appomtment of: Federal
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Public Defenders by the Court of Appeéals rather than the judicial
council. This is a technical amendment necessitated by the addition of
district court judges to the judicial council, thus foreclosing the use of
the legal fiction that councils are just the administrative extension of
the court of appeals. Clause 2 in section 2 of Tnited States Constitu-
tion Article: II provides that Congress can:vest:the power to'appoint
inferior officers only in the President -alone,the heads of [Executive]
Departments, and the Coutts-of Law. Since Federal Public Defenders
possess -significant -autherity and: exercise that:authority generally
without review: by other officers of the Federal Government, it is essen-
tial that each defender be an “inferior officer” as distinguished from

an “employee.” See 5 U.S.C..§§2104,2105 (1976). - -

T . RETIREMENT AND PENSIONS . . .

.. Section 131 conforms sections (a) and (b) -.of-28 U.S.C. 871 to pro-
vide the same standard for judicial resignation or retirement. A: judge
must now meet the criteria of having attained age 65 with.: fifteen
years of service .or age 70 with ten years of service, to be entitled to

retire or resign at the salary of the office. ../
Section 188 - vt el s
+'The” Federal *judiciary includes a large number of capable and
talented ‘peéople whose' skills, from time to time, may be needed in
the executive branch. During recent years, several Federal judges have
left the berich to serve in-significant positions in the executive branch.
Article' ITT judges who resign or retire before the time limitations
described in current 28 U.S8.C. 3871 give up a lifetime salary mandated
by the Constitution, even though they had not been able to accrue
funded pension benefits for these years of Federal service under the
civil service program. As a résult, for these former Federal judges,
the acceptance of an executive branch position leaves them with poten-
tially serious financial consequeénces. .-+ o T e e
“Section 132 amends 5 1.S.C. 8332 to restate existing law that per-
mits years of service on the Federal bench to-be counted in computing
civil ‘service retirement ‘benefits and amends 5 T7.8.C."8334 to allow
the Administrative Office of the United States Courts to pay a deposit
into the civil service retitement fund for Federal judges who resign to
accept..executive -branch: positions. These ‘deposits will insure that
these employees receive eivil service pensions that take account of the
years that such:persons:had served as Federal judgés. The resulting
pensions will still ‘be considerably less than the salaries the judges
would have received by remaining on the bench ; nonetheless; this pro-
vision should help alleviate financial distress-and would recognize the
value of their years of-judicial service.'Although the annuity the Gov-
will pay to the resigned judge after his executive branch service will
constitute taxable income to him, the amendments this section makes
ensure that the lump-sum’ deposit the Administrative Office makes to
the Civil Service Retirement -and Disability Fund will not constitute
income in-the year the deposit is paid.'Such a consequence would dis-’
tort the official’s income ‘and. potentially ‘subject him to unnecessary
adverse income tax consequences.: : i L T T



TEMIPORARY ASSIGNMENT OoF JUSTICES AND: JUDGES '.

) E’ect@on z /1

Section. 141 a.uthomzes an actlve or: retlred ]ustme or Judge of the
United States to be assigned temporarily to the position of Adminis-
trative Assistant to.the Chief Justice; Director of the Administrative
Office of the United:States Courts, or Director of the Federal J udlclal
Center, such service to be without any additional compensation.:

Upon the appointment of anactive judge to one of these pomtlons,
the Pregident, by and with the advice and consent of the Senate, shall
appoint: a successor to fill the vacancy created: by the tempora.ry as-
signment. After the appointment of a successor, any further vacancy
ereated by the death, resignation, or retirement of the judge who is
temporarily ‘1551gned shall not be filled. If the judge temporarily as-
signed resumes active servme, the first vacancy created on such’ court
after-his return to active gervice shall not be filled if a successor had
been:appointed a,nd conﬁrmed to ﬁll the’ vacancy created by the tempo-
rary-assignment. :

The official statlon of any ]udce ass1gned a temporary p0s1t10n ig the.
District of Columbia for the duration of his temporary assigriment.

A judge who was in active service at the time of his temporary
assignment may either resume his active service:upon vacating his
temporary assignment or assume active service ag a judge in the cireuit
of the District of Columbia. For purposes of seniority and precedence,
a judge who resumes active service on.the, 0r1g1na1 court. shall be
considered: to have been in continuous. actwe serwce a8 a ]udge of_
that court .

; RULES OF PRACTICE
Sectzon 1 51

Section 151(&) adds a2 new sectmn 2077 to- tltle 28 prov1d1ng that
rules. for the conduct of business of each court of appeals, including
the operating procedures of such court, shall be published.

- Subsection: (b); also requires . that advlsory committees be appomted
to_make recommendations to-each court of' appeals concerning: its
rules. and ‘internal operating procedures. It dlso. requires the ‘publica-
tion of these rules, The composition of these advisory committees is
left for each court of. appeals to determine; The use of these commit-
tees to assist the courts in developing their:rules provides a means for
the court to take into account the concerns of the bar and-the public.
Such, committees will also provide a useful’ ‘means of increasing the
understanding of the. bar and the public concerning the ‘functioning
of the conrts. Although persons:who serve on the advisory committees
will receive no. compensatlon for :their services; except an individual
who is.otherwise.an employee of the Government; of the United States,
the Director of the Administrative Office, in accordance with his travel
1e0'u1at10ne may pay such persons travel expenses: In accordance with:

5 U.S. .C. § 5708 (1976), these expenses. will 1nc1ude transportation ex-:
penses and. a per diem: in lien of subsistence, or actual subsistence
expenses under 5 U.S.C. § 5702(¢), whenever the person is away from
his home. or regular place of business.: Such committees will Dot re-
quire charters inasmuch ag the Federal Advisory. Committee Act; Pub.
L. No. 92-163, 86 Stat 770 (1972), applies only to the executive branch.
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TITLE II——JURISDIGTION AND PROCEDU‘RE .

INTERIDGUTORY APPEALS

Sectwn 201

. Seetion 201 amends 28 U S C 1292(b) to | ermlt the en'eult courtsi
of appee]s to entértain:appeals: from- interlocutory ‘orders in-civil
actions-if, after a refusal by a.district judge to certify the matter
in‘aiccordance with the provisions of existing:law, the court of: appeals
determines that an appeal “is required in‘the interests of ]ustlce and-
because of the: extraordinary importance of the:ease.” . . o

: © | TRANSFER OF CASES R
Sectwn 211 : ‘

. Because of: the comp]ex1ty of the Federa,l court system a,nd of spe-
elal jurisdictional provisions, & c¢ivil case may “on occasion be mis-
takenly filed in a court that does not have jurisdiction. By the time the
error: 1s discovered, the statute of limitations or a filing ‘period may
have expired. Moreover additional expense ig occasmned by havmg to
file tho'case anew in the propereourt. =

_Section 211 adds a'new chapter! to t1t1e 28 tha,t Would authorize
the'court in which o case is 1mproperly filed to ‘transfer it to a court
where subject matter jurisdiction is proper. The case would be treated
by the transferee court as'though it had been initiaily filed there on the
date on-which ‘it’ was filed in the transferor court. The plaintiff will
not have to p&y any addmonal ﬁlmor fees _

INTEREST ’
Section 821

Under current law, the interést rate granted on judgments during
appeal is based on varying State laws and frequently falls below the
contemporary cost of money. As a congequence, a losing, defendant may’
have an economic incentive to appeal a judgment solely in order to
retain his money and accumilate 1nberest on it at the commer-::lal
rate during the pendency of the appeal

Section, 921 amends 28 U.S.C; 1961 bv settmg a realistic and na-
tionally uniform rate of interest on ]udcrments in the Federal courts.
The provision would tie the post]udgment. interest rate to the rate used
by the Tnternal Revenue Service for delinquent taxes under 26 U.S.C.
6621.  That rate is a composite of prime rates from’ throughout the
cotintry that is' reviewed and’réviged periodically.’ Furthermore, by
consohdating all the provisions for interést on judgments of Title 28
into ‘this section, this rate becomes’ umformly apphcable to all htlga-
tlon in the Federal courts. ",

“There are presently no generally appheeble aiiidelifies conéerning
the award of prejudgment interest by Federal courts. Yet such inter-
est may be essential in order to compensate the plaintiff or to avoid
unjust enrichment of the defendant. For mstance, a plaintiff who was
anlawfully deprived of the use of $20,000 in 1976, and who did not
recoive a judgment until 1979, could have: obtained $4 500°in the three-
year intérvening permd by mvestmg the money at seven percent com-
pounded 1nterest : .



-

Section 221 amends 28 17.8.C. 1961 to permit interest for the pre-
judgment period to be awarded in cases in which it is necessary to
compensate the plaintiff for his losses or'to avoid unjust enrichment
- of the defendant. The award of such interest would be in the discre--
. tion of the district judge where the facts of the controversy.and the
manner:in-which the case was litigated indicate such:-an award would
. be appropriate. It is the view of the Committee that these qualifications.
. on-the discretion of the judge will afford the judge adequate flexibility
. insthe award. of prejudgment interest: while ensuring that prejudg-
., ment interest will-not be: awarded automatically, but only where!
justified. :

The section provides that:interest be awarded from the time that the
defendant became aware of his liability; if the defendant avoided:
formal knowledge of his liability, interest would run from the time of
avoidance.. In no cage, however, would prejudgment interest run for
more.than five years, since even with current civil case backlogs, a:
delay of more than five years to judgment implies some delay.on the
part.of the plamntiff which should not be rewarded with interest pay-
ments. The legislation also provides. that. interest on.losses.that: do:
not occur until.after judgment .(for example, loss of future wages)
and interest that would be duplicative of some other award would not
be permitted. These provisions for prejudgment interest will serve not
only. to compensate plaintiffs more fairly but also to provide positive
incentives to defendants to settle meritorious claims without delay. .

Trre ITT—APPELLATE STRUCTURE FOR PATENT, TRADEMARE, CUSTOMS,
: AND TRADE APPRALS

e . COURT QF AFPPEALS FOR THE FEDERAL CIRCUIT
Section 301 U T T T
. Section 301(a) amends section 41 of title 28 of the United States
Code by creating a twelfth judicial circuit of the United States, the
United States Court of Appeals for the Federal Circuit, to review
orders and judgments in selected categories of cases. The Federal Ju-
dicial Circuit comprehends all 95 judicial distriets, including those
of courts in the terriories created by Aect of Congress which are in-
vested with any jurisdiction of & district court of the United States. -
Section 301(b) amends section 44 (a) of title 28, United States Code,
by authorizing the President, with the advice and consent of the Sen-
ate, to appoint. twelve judges for-the United States Court,of Appeals
for the Federal Circuit. Tenure, residence, and salary provisions of
section 44 that apply to Federal courts of appeals judges apply also to
the judges of the Federal eircuit, except that judges.of that court must
reside within fifty miles of the District of Columbia while in active.
gervICe,, . . v oo Tt
Section 301(e) (1) clarifies the language setting out.where regular
sessions of the courts of appeals may be held. Subsection (¢} (2) des-
ignates. the District: of  Columbia as. the statutorily-prescribed place
where, regular sessions-of the court of appeals for the Federal circuit
shall be held. Subsection (c}(3) allows a court of appeals to, hold
special sessions at any place within its circuit as the nature of the
business may require. - '
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 Seetion Bog T weth ieTenn Benipeadah o010 aniinng e ;
As a transitional provision, section 8 2,(&) pr U\rldes that; th_e judges
of the United States Court of 'Claims’ the United States Court of
Customs and: Patent Appdals on the effectiv, date of the Act will con-
tinue in‘office as judges’ of the United ‘Statés‘Court of’ Appoals for the
Fédera] ‘Circuit. Sénior judges of the present ‘of Claiins and.of
the Court of Oustoms and Patent Ap’ ea.l ' '111 be deémed fOI alldpuri_
: era

1rcu1t
“Ag 8 further tran51t10‘nal proévisio :
first chief 1ud0fe of the United States Court Appeals for the ;E‘ederal .
Cireunit ‘will ‘be the ¢hief judge of the Court of ‘Claiins or the chief
judge’ of* the ‘Court of Customs ‘and Patent’ Appeals whoever has
served longer as. chief judge 'of ‘the ‘réspective court. Aftel Jthe.
chief 3udge of the Federal circuit vacates that position, the'¢
will be choseri by ‘séniority' of comimission, in the manner’ 5
for otherTnited' States courts of appeals under sectlon 45. of title 28,
Umtcd States'Code.: R \ o
Sections 802 (), 302((1), and 302(e are 'chmcal mendm Tits pro-
Vldmcr for the consistent ussige of the term * panel” througho t. 98

02 (b) provides fhat the.

p :
tams 16! ]udaes of the Cotitt o Clmms Sectlon 311" of ‘the bill. amends.
this cha.pter to apply instead to the judges of a newly constituted trial”
- court, which will assume the functions of the trial division'of the'cur--
rent Court of Claims. The current trial.judges are:much:like: magis-

appointed by the. Court of Claims. The amended: chapter»
ted States Claims Court,” and it providés as:follows:::}
ion, (a).of. section 171 of, t1t1e 28 authorizes the President to
nd w1th the admce and. consent of the: Senate, sixteen’

O‘IVQS) the trial. ]ud(res of. the
: ngressio al. reference,. case -
troversms Lin. the: 'c 11:11t10na1 sense,; and becauce the cases heard sz'_'=
the Claims Court are.in.many, ways: es=entlally similai:to the-limited-
jurisdiction cases considered by the tax court, judges of the Claims.
Conrt are made article T judees rather than artmle III ‘IlldO'E‘S .
Subsection”(B):ofséetion 171-0f title 28'Fefiire
Ieaqt biennhinlly,:to desinate o qudee t6:act as chief jlided.
visionoparallels: procedur in the - United 'Statés"Fax ‘Court."S¢
TLSCaT444(h) K B
~Section 172 of t1t1e 28 fixesith fenure:of thei judges of the Unit
States @laims Court as A term:of fifteen vears.“Thelsection also vl
vides thatsthe salary/of thejlidees bs-déterminedindér section :
the Federal Salary Act of 1967, subject to an anntialicést ‘of 1iving”
adjustment in accordance with the Executive Salary Cost-of- L1v1ng
Adjustment Act, 28 U.8.C. 461, Salaries of the curlent Court of Claims’




commissioners and judges are determined under the Federa,l Salary.
Act of 1967.

Sectlon 173 of tltle 28 authouzes the Cla1me Court to hold court
anywhere within the jurisdiction of the United States, but, it, re-.
quires the court to establish the tlmes and, places. of its sessions. with a-
viéw toward ‘minimizihg inconveniences and expense to. citizens. This
latter provision is snmlar to the statutory, requlrement that the United.
States Tax Corrt set the times.and places.of 1ts sessions,in such & Wayé
as to'éxpedite ¢itizen access. Seé 26 U.S.C. 7446." X

Section 174 of title 28 permits the judicial power of the Claims Court '
to be exercised by a single, judge and requires the  decisions. of the:
Claiths Court to be preserved and open for inspection. These proyi-,
slons are identical fo requirements governing the Customs Court. See
28°U.8.C. 254, 257, ‘Although these will:no longer: be a published official-
réporter series, the commlttee antlclpates that legal, publishers who.
currently pubhsh commerclally the decigions of. the Court of. Clalms,‘
will continue to publish the decisions of the new. Cladiins: Conrt. .

“Section 175 of title 28 sets the duty station of a judge of the- Umtedi’
States Claims Court asthe District .of Columbia and provides that
while in active’ seryice Judges shall hve WlthlIl ﬁfty miles of, the DlS-;
trict of Columbia. ™~ Ty

Section 176 provides for removal from office of a ]ud‘re of ‘the
Claims Court by a.majority of the judges of the judicial council of the
Federal judicial eireuit; _

Section 177 provides that a judge removed from office in: this man-:
ner may not later practice law before the Claims Court, This provision
parallels a similar section:in the statute: governmg the t: rt.-See;
26 1U.S. C. 7443.(g) - ;

Sectwn 312 7

- Section 312 pr0v1des that s a transitional measure; the  persotis Who’f
on' the :effective’ date of the' Act are serving’ as commissioners of the’
United States Court of Claims: will be’ judges of the’ TUnited ‘States”
Claims Court.-Their initial terms of office ‘will ‘€xpire on September,_:
30,.1985, at which time'the President shall make appointinents to stch”
vamnc:les as exist inithe!court, by and with thel advice and consén _f‘:
the Senate, Currently, Congress ‘hasitivested the Umted States Claims
Courtwith tlie power to appoint 16 tridl commissioners. 28 U. S 792,
Currently, there are 17-trial'‘commissioners f1nclud1ng one re‘employed ©
annuitant, Although this-on¢-eommissioner I’rmy be an‘aanuitant, the’
committee 1ntend35that onlyithe 716 confiissionety -1f1‘ reorula actlv
sérvice be: felded in‘as judges 6f the Claims Court: " ' :

Secfzon: 3

Under .existing. law, . chapter 9 of title 28, ,Umted States Code,
conterns. the, Court, of Customs and . Patent:-Appeals (CCPA). 'As:
provided in, section-302 of thisAct, the jundges and functions:of thév
CCPA are transferred to the United States Court of Appeals forithe:
Federal Circuit.. The prov1310ns of chapteri9: of, title - 28 “will:besno
longer necessary.since similar provisions found in chapter 8 of title:28%

are apphcable fa the new court, Section 313 of the Act therefore repegls:
chapter 9.of tltle 28.

BT




a1

B G 256(b),_,, 28, United Sta Code,,
_ “of the Customs Court ‘to. authorize a]udge of.
the ‘court to preside it an ev1dentla.ry hearing in a. foreign - -equntry.
The subsection also’ permlts an interlocutory appeal to be taken from.
such .an order, subjeéct to the discretion of the-Court of Customs and .
Patent, Appéals. Section 314(a) of the Act provides that the United.
States Court of Appeals for the Federal Circait may, in, its éhscretlon,
consider an mterlocutory appeal from such an order. .

Under existing law, section 219(b) of title 28, United States Code,-

authorizés the' Chief Justice of the United ,S‘tates to. designate and
assign’ temporarlly any circuif judge to 'serve as.a judge of the.Court
of. Claims or the. Court.of Customs and Patent Appeals,:if the need
arises. Because ‘the Act transfers the judges and functions, of these
courts’to the .S, Court of Appeals for the Federal Circuit and the
United States Claims Court section. 314 (b) deletes ex1st1ng subsectlon
(b). Because.the Court of Appeals for the Federal Cirenit: will be in_
all respects a ‘Unlt"ed States court of appeals the;Chief Justice will be:
: iof 9 designate;a judge of that.court to

sit. tempo \ direuit, ]udo n ‘another.circuit, or to assign tem-:
porarily dge' f another, clrcult to the Court; of,Appeals for thed

Federal Circuit. : R coeir i o “

' ]udg ‘to serve as ajudge of the Court of. Clalms,'.
the Cou1t of Customs and’ Patent Appea.ls, or the_\ Customs Court. Sec--

thn 3 the hi I__Jconf ) thls

8, ] e, current}y prov1des forz
smgnment of a ]udge from’ the. Court-of Claims to-the.
Cotrt’ of "Customs and Patent Appeals or, vice:versa, and. from , the;
Court of Customs and Patent Appeals to th
versa, and from the Customs Court to a di n
amends-section 293 ‘of title 128 by ‘deleting subssetions (), '('
(d) which-deal with: the interchange of 1udges ‘betiween: tha ¢
Olaimg aid-thé. Court:6f Custoing and Patent Appéals-and .
the Customs Court and the Court of Customs and Patent Appéa
The Act retains the provisions of subsections (b) and (e).=i% = L
. Section 314 e), amends qectlon 33101, tltle 28, Umted States

1"Patent Appeals ‘The Court. 'of Appealé for'the Fedéral Clrcult 483
structirally. similar:to therreglona.l courts:-
bec ‘ it of the Judicial Oonferenc ;

ty and appomtment of - a subshtute ]udge upon‘:
failure of lisabled judge to.retire, Section:814(£) :amends this secsi
tion of the Code by deleting all references to the Court of Claims: and:
the Court-of Customs and Patent Appeals:Thenew: appellate courtiis
coyered by the retained language::; -




Section 814(g) repeals section 415 of tltle 28, United States.Code;
which concerns distribution of copies of Court, of Claims, dec151ons, and
amends the analysis at the beglnnmcr of chapter 19 of title 28, United
States Code, to conform with 'the changes made by the previous:
sections. The committee believes-that the dlssemma,tlon of opinions in-
‘thie publications of “‘qhasi- ofﬁelal” publishers results in adequete dis-
tribution of decisions. The discontinuance of the honessential “official
reporter” will result il substantial cost savings to the’ Government. .

Section 814 (h) ainends section 451 of fltle 28, United States Code,l
which defines certain terms used in title 28, by, deIetmg all references
to the Court of Claims and the Court of Customs and Patent Appeals.
The rétained language ‘would cover the' Court of Appeels for the Fed-.
era] Cirenit but-not the article T Claims Court. ‘

‘Section 314(i) amends section 456 of title 28,
coficerning’ travel expensés’of ]ustlce and judgés, to elarify’ the pro-
visions ‘relatinig’ to official duty' stations and T pdate references to.
obsoleta Taws. The clarification establishes our'official’ duty stations for
Artiele’ TIT jidges and ensures that’the official ‘duty station will’ be.
fhat Pplace: where the Director provide 'fohambers for'the judge. i

- Section'314(j) (1) ‘of the bill addsan af makessep-
tions 452 through 459° and sectmn 462 of title: 28 Un States Code,

:nllted Sta,tes Code,'

courts. These sections deal with general matters and B v1de ‘ha,t
courts shall be deemed dlways open for certain proeedu - purposes;
judges must take a prescribed oath” before performmg the dutles of’
office; judges:are prohlb:lted froin | ‘the 0, 3
judges miay be- d1squa11ﬁed fromi artlclpat ing’ proceedmg
tdin-eircumstances; records of the courts must be kept in & pré
manner; relatives of a judge are ineligible for appointment’t
office’ in thie coirt in ‘which the relatlve. 1s a Judge and ]udges may
minister eaths. Clajms Court jud
allowances 2§ Artiele IT 7

,Sectlon 314( k)' ar endsh chapte 21 of:title 28; U:S:Cy by adding a;
new, section 462 concerning:ecourt: acoommodatlons :and!providihg for
for, the Clalms Court; and the Courﬁ of Appeals tor the’:-

Section 315

Under ex1stmg law, suits in ‘the’ Supreme Court smd he Court, of
Claims gre conducted and argued by the. Attorney Ge; and. the
Solicitor General, unless in ‘4 particular case the Attorne eral
directs otherwise. See 28 U:SA.’ 518(a). Section851(a) o
amends section-518(a) of title'28, Utiited States Code; by de
reference to the Court of C]alms and; prov1d1ng-for rgu_ |
Attorney: General and> Solicitot’ General in suits '
States in-the United:States Court of ‘Appeals for the ¥
in:the United- States Clalms Cour
0therw1se S :

cerns transmlssmn of copies of pet1t10ns i sults against' thé United”
States in the Court of Claims to the affected government department or



agency by the Attorney General, 'Section 315(b) (1) of the Act amends
this section by deleting references to the Court of Claims and substi-
tuting a reference to suits against ‘the United States 'in the United
States Claims Court oriin: the United States Court of Appeals for the
~Federal Circuit.. Sectioni 315 (b) (2) amends the sectlon headmg of sec—
tion 520 of. t1t1e 28 to reﬂect thiS change. K :

Sectwn 316

“Section 818 ga) a,mends sectmn 610 of {itle' 28, Unite States Code,
which defines “courts” for purposes of chapter 41 ot title 28 concerni f
the Administrative Office of the United States Courts; by deleting re
erences to the Court of Claims and the Court of Customs and Patent
Appeals. The section inserts a reference to the United States Claims
Court, thereby providing, among other things, that the budget -of:the
leums Court, 1its financial transactiong, .and.its needs for, pemonal
pr ‘operty will be handled by the Administrative Office;~ .. .-

Section 316(b) amends’28 U,S.C. 713, to the appomtwe authouty
for librarians and t11e1r asmstants fm each court of appeals, 1nclud1ng
methods of removal.

Section 816(c) amends chapter 47 of title.28.by. clarlfymg the lan—
guao o'used to employ criers, messengers,. andbailiffs. .

It also provides for the first’ time for the: appomtment of staff attor-
neys and technical assistants in s new, section 715; In; recent. years;
many of the regional colitts 6f appea]s chave: found- it mecessary to
utilize central” qtdff attorneys, but they have:done so.without spe-
cific statutory autho1uat10n -Stmilarly,..despite. a lack .of explicit
statutory -anthorizations, the judges: of the.present Court:of Cus-
toms and Patent Appeals have. found it;necessar; -to hire technical
advisers to assist, them in_ resolving cases. These advisers are lawyers
Who have. techmca,l degrees and experience.in scientific or engineer-
ing field or in patent law in addition to theirlegal training. The serv-
ice of these advisers is identical to that.of a law clerk, except that they
confer with the judges on technical as well as legal. matters Judges of
the United States (%ourt of Appea,ls for. the: Federal: Circuit need a
similar system of. technical advisers when. they review patent; cases,
and judges of other Utited States courts of appeals conld-frequently
benefit from the use of technical advisers.. It; is anticipatéd that:the
judges of the Court of: Appeals for:the Federal: Circuit will receéive
technical. .assistance at least ag.great.as the:type and quahty currently
being given to the Court of Customs and Patent A ppeals. :

For several years, annual appropriation acts have inveést

“chief judge of each court of appeals with the authority.to appoint a

senior law clerk. See, e.g;; Judiciary: Approprmtion Act, 1979, Pub. L.
- No. 95-431; title TV, 92 Stat. 1087, However, Corigres nveste
the Courts of Appeals with authority to' appomt ‘additional staff at-
torneys. TInlike the execittive branch, theére is no general statute g 1t-
ing courts appointive authorlty (4 f 5 UIS.C 8101, "The *Committe
notes that the courts continue to' make appointments i the abiser
a Congressional grant of ‘quthority. Sée 5 U.S.C-55021a). “Whil the
Committee pr oposes to-invest the officert o the doiirt with' the author-
ity to appoint staff attorneys and technical assistants‘subject to certam
restrictions, it is not its intent to ratify the actions of the courts in
purporting to appoint employees in the absence of the requisite statu-
tory anthority not found in an appropriation act.




Sectwn 317 ., S et T Cres ol
:Séctién 317 rov1des a retlrement system for ]udcres of the Umted
States.Claims Court, It is.modeled after the bankruptey judges’ retire-
ment: provisions ‘and would: provide:an- annuity for'a: Claims Court
- judge with respect to his service as a judgeof theUnited States Claims
Court, and his military service not: exceedlnrr five years; by’ multiply-
ing 21/2 percent of his average pay by years of that service. This repre-
sents a substantial increase over existing civil service retirement pro-
vided to Commissioners of the Court of Claims, but, falls below the
retlrement prov151ons accorded artlcle III hfe tenure '

COURT OFFICERS AN'D EMPLOYEES OF THE UNITED STATES CLAIMS COURT

S ectwn 321

" Under emstmg iaw, chaptel 51 of tltle 28 Unlted States Code cori-
cerns Court of Claims staff and reporting plocedures ‘Section 321 of
the Bill amends chapter 51 to establish staff and reporting procedures
?)flthe Tnitéd States Claims Court. Chapter 51 of title 28 prov1des as

ollows:

- Section T91 of title 28 Would authorize the Clalms Court to appomt
a clerk, deputy clerk;, and Such other employees as may be necessary
for the effective conduct ofthe business of the court Each of these
e loyees would be subject £o removal by the court.

ection 792 of existiniy '28 U.S.C. relates to the appomtment of
commissioners by the Coit of Claims: As'a’ corollary to the abolish-
ment of the Court of Claims; section 792 is repealed. =

Section’ 794 of title 28 would authorize the judges of ithe Claims
Court to:appoint necessary law clerks, subject to any aggregate salary
cetlings iinposed by law and the: 1egulatlons of the Judicia] Conference
of the’:United States. This“provision’ is similar to section 752 6f title
08 which conicerns law. clérks ‘and: sécretaries for district court 1ud0'ee

‘Section 795 of title 28 concerns the’ appomtment and duties of bailiffs
and-messengers for the Claims’ Coirt’ and is s:1m1lal to exlStlng law
concerning the Courtof Claims.

Sectlongf%' of title 28: concerns ‘thie reportmu of Clalms Court pro-
ceedmgs and is-identigal to ex1st1ng law concermnw the reportmg of
Court of Glaims proceedlngs

~Section. 797 of existing:28-U. S:C. relates to the recall of rétired ¢ com—
missioners+of ‘the Court of- Clalms Because the Court of Clalms is
abohshed sectlon 7 97 is repes

Sec ion 322 (a)} of the Bﬂ] repeals chapter 53 of t1t1e 98 whlch under
existing 14w, concerns appoihtment and “duties:of employees of the
Court of Customs and, Patent Appeals... . ..

Section 957 of title 28, United: States. Code, prov1des that celtam
employees of the district court,are not-eligible for certain offices in the

s administrative structure. :Section 322(b) amends. this section
by deleting subsection (b); which concerns the clerk or assistant clerks
of ‘the_Court of C‘ustoms and  Patent Appeals a.nd by str1k1ng Sub~
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Sectmn 323 1epeals sectmns 1255 and 1256, f.' t1t1e 28, Umted bta,tes
Code, Wlnch under existing law ‘provide for’ Supreme Court review
of cases in'the Court of Clanns and the Court of Customs and- Patent .
Appeals. Review of cases in tlie new appellate court is covered by 28
U.S.C. 1254, which establishes procedures’ for. Supreme Court review
of cases in the ¢ireuit, courtsof appeals. -
' Section ‘323 ‘also amends the analysis at. the’ begmmnrr of chapter
81 of title 28, United States Code, to conform with' the repeal of sec-

tions 1255 and 19256, and conforms 28 U.S.C. section 1336 relatmg to
Interstate Commerce Commlssmn orders e S T

Section 324

~Section: 1291 of tltle 28 Umted States Code, is- amended to, ma,ke :
exphmt thatthe. ]urlsd1ct1on of-the Court of Appeals for the Federal -

" Circuit -and' of the United States Court of Tax:Appeals is lumted to

the jurisdiction set forth:in sections 1295 and 1296, réspectively. -

. Section 1294 of title 28, United States Codé; sets forth the regmna]

: courts of appeals to which: appeals:from reviewable decisions of ‘the

district and territorial courts are'to be taken. Section’ 324 (b) ‘of the

Act amends this section:by 'providing an exception from' these’ pro-

visions forthe cases covered.by new sections 1295 and 1296 ; those ap-

peals will be “assigned exclusively ‘to the Court: of Ap enls’ for:the

‘Federal: Circuit and the Umted States Court “of [ax Appeals,
respectively..; -

Sectzon 395

‘Section” 1292 of t1tle 28, Umted States Code, currently gives. the
regmnal courts of - appeals ]unsdletmn of.interlocutory orders .of the
district cotrts éoncerning injunctions and of judgments in civil actions
for patent infringement which are, final except for an accounting. Sec-
tion 325 of the Bill amends this section ‘fo give the:Court of Appeals
of the Federal Circuit ]ur1sd1et1on of mterlocutory appea]s in cases
‘that’ W1ll otherw1se come to it on. appea,l L Py oo

Sectwn 396 .

Section 326( a) of the Act adds ‘8 new Sectmn 1295 to” chapter,83
of title 28, United States Code. Sectlon 1995 establishes the jurisdic-
tion of the Umted States Court of peals for the Federal 01rcu1t as
follows o S '

“Subseetion- (1) of new Sectlon 1295 of titls 28 gives the Oo
Appeals for the Federal Circuit jurisdiction of any appeal in which
district court jurisdiction was based, in whole or'in part, on- section
1338 of title 28 (whleh confers on the district court original jurisdie-
tion of any civil action arising inder any Act of Congress relating to
patents; plant variety protection, ¢opyrights and’ trademarks) , except
that anpeals of ‘distriet court decisions In cases irivolving copyrights
or trademarks and none of ‘the other issues will ‘continué’to go'to the
re,qmna] appellate eourts, pursuant to section 1294 of title' 28,7 =

‘Subsection (2) of section 1295 of title 28 giyed the Court of Appeals
for the- Federal Clrcult ]urlsdmtmn of any appeal. from a ‘distict court
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where the jurisdiction of the district court was based, in whole-or in
part, on section 1346 of title 28, United States Code, except that an
appeal in a case brought in 4 dlstmct court under sections 1346 (a) and
1) ( tax appeals) Wﬂ] go to the new Court of Tax Appeals, and an
appeal in a case brought. under section 1346{c) (Tort Claims Act) will
continue to go to the regmnal courts of appeals, The Bill modifies sec-
tion' 1346 to brmg all other civil cases in which the United States.is.a
defendant under centralized appellate review. Because cages, brought
under the Federal Tort Claims Act frequently involve:the application
of Stats law, those appeals will contlnue to be broutrht to. the reglonal
coutts of” appea]q ,

Subsection (3) of section 1295 of t1tle 28 glv 5 the Unlted Sta,tes
Court of Appeals for the Federal Circuit jurisdiction of ‘any appeal
from the United: States Claims: Court. As provided: in’the Bill; the
jurisdiction of the claims. court would. be identical to the trial juris-
diction of the existing court.of claims, except:that it would no longer
have authority. to handle tax refund icases or.cases brought under the
Federal Tort, Claims Act:,Only one case under:the Federal Tort Claims
Act has,ever been: filed in the. Court of Claims, and that.casé was dis-
missed pursuant to.28 U.S: .. 1504: ‘because:the appellees falled to con-
sent to the ﬁhn,c_r of the suit in: the Court of Clalms S

(‘ourt of Appeal% for the Federa] Clrcult ]urlsdlcmon of appeals from
decisions of the Board of Appeals and:the Board: of Patent Interfer-
ences of the Patent and Trademark Office as to patent applications:and
interferences; from decisions of the (Clommissioner of Patents and
Trademarks as to trademark applications and proceedings; and . of
appeals in patent and trademark cases brought in ‘a Federal distriet
court under 35 UiS:C. 143 or 146. Under existing law, jurisdiction of
appeals from-these decision's is in'the Court of (‘ustoms and Patent Ap-
peals. See 28 T.S.C. 1542; The purpose of 'placing jurisdiction of these
appeals in ‘the United States ‘Court of Appeals'for the Federal’ Circuit
157t centralize: patent: ‘appedlsiin-a single fortm and, asa result fo
promote uniformity in the application of' the law. The pr0V151on=; “of
existing law entitling litigants in {rademark and patent ma,tters to de
novo review in.the district court remain:unchanged. -

Subsection ( 5).of section 1295 would transfer ]uI‘lCSd]CtIOIl of appeals
froni decisions of the, United. States. Customs Court-to the new court.
Currently, jurisdiction of such appeals is in the Court of Customs.and
Patent. Appeals pursuant to sec’mon 1541 of t1tle 28,; Umted States
Code.

bqeotlon ( 6) “of sectlon 1295 of tltle 28 gwe% the Unlted States
( : f:Appeals for. the. Federal (“1rcu1t Jurisdietion to. review, by
appeal on questions of Taw: only. findmgs of the. Unlted States Interna-
tional Trade Commission as. to unfair, trade practices in:import trade.
Jurisdi ction, of these appeals is in the Court of- Customs: and Patent
Appeals un xisting. Jaw..See 28 U.S.C. 1543, :

QubSectlon (-7 _.of  section. 1295 of title. 28 glveq the Umted States
Court of App eals for the Federal: Cireuit.jurisdiction to:review; by
avppefxl on queqtlons of law onlv, certain findings-of the ‘%ecretarv of
Commerce. Currently, jirisdiction of these appeals is in the Court of
Customs and Patent Appeals, pursuant to section 1544 of title 28,
United States Code,
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-:Subsection : (8) ‘ofSection. 1295 of title: 28 gives the Co
:Eor the:Federal Circuit jurisdictibn of appéal Is undersec
Plant Variety Proteetion Acti{71.8.C; 2461): W nder existiiig law,
Court-of  Customs and :Patént Appealsihas jurlsdmtlon ‘ofi thes‘ - ap"?
peals, pursuant to section 1545 of title 28, United States '

»Subsection :(9):of section 1295:0f fitle 98 gives the! Courtiof
for the Federal (Ciréuit: ‘jurisdictionsof any appeal from ja final order'i,
or ‘final"decision’of -the Merit “Systems Protection: Board; Carrently;”
jurisdiction: of :thése: appeals iszin the ‘Court” of Clmms v g {Inited”
States court: of iappeals; pursuant to sections: 7708 (by(1):and 7703(d) -
of tltle 5 Umted States iode !

‘UNITED STATES AS DEFENDANT'
~Section 331
Under existing: law,: sectlon 1346 of title. 28, Unite
gives the distriet’ - 'rwmal ]urlsdlctlon con W ;
court .of . clalms, of civil tax’ refund cases apd of othe etvil actlons ors
claims, .against the “‘United  Statés,” under: $10,000 in .amount,-and:
founded on the. Constitution, an Act of Congress,.a- regulatlon of an.
exectitive department A eXpress, or. 1mp11ed contract with the United:
States, or for liquidated or unliquidated damages in cases not, soundmg
in tort. Section 331 of the bill eliminates the jurisdiction ove) 1v11 tax’
refund: cases; but otherw.s¢ continties-this:conctirrent! jurisdicti
other inatters, while;.changing the: réference: toithe: Cour
to.a Iefel ence tothe. Unlted States OIa,lms Court <

Section 332

Section 1398(b) of current tltle 28 prowdes that a civil ‘action”
to.-enforce, . enjoin,- or ;suspend..-any: order; of ithe | Interitate: Com-
merce.Commission- made pursuant toa referral of & quéstion.or issue: by
a district court.to the Court.of: Glaims miust:-be brought-in- the:court:
which. referred. the questlon or iggue. Section 382(a)! of the Bill:amends>
this ‘subsection by deletinig the referencé.to the Court of- Claxms and
substituting a reference to the Claims Court, )

Section 1406 (b) of title 28, United States Code, provid
case within the exclusive ]urls&lctlon of the' Court ot s f
ina district court, the:district court shall transferthe’ case to’ ‘the’
of Claims. Section 332 (b) of the Bill amends this provision by r '
ing references infthe sectionto the Court 6f Claims and substituting
references to the claims court, thereby permitting similar:transfers:
from the dlStI‘lC.t ourts to. the newly COIlStlt dt

Code Undex ex1stmg ]aw, thiig* chapgai $6t8 forth ‘the ]“lIIlSdl nof
the Court of Claims. With the exception of ¢iviltax refuiid caséd hoted”
above and Federal Tort Claims Act cases noted below, cla‘zms*court
]urlsdlctlon is.identical to Court of Claims jurisdiction,. &

One’ provision of, existing law: has not been ‘included in. amended
chapter 91, Und. rrent section, 1504 of tltle 28, United States: Code,:
the Court of Claims has ]urlsdxctlon to review Federal Tort Claims
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Act. cases with;the consent.ofboth parties, According to the Adminis-
trative Office: of the United: States .Coutts; the only such: appeal: ever:
- filed was summamly;dlsmmsed becatise ithe appellee: had not consented:
tohave.the. appeal ea,rd in;: the Court of Clalms Sectmn 1504 Was
therefore omitted.::: ;
-In; addition, on 341 gwes_: &.new. Clsums Court the power to
grant declaratory judgments:and- givéequitable reliefiiir-controversies:
w1t111n its jurisdiction. This. proyvision-will-for the first time!give the:
coiirt, specializing, in certain,claims ragainstthe: Federal :Government;
the. ab111ty to.grant: litigants. complete relief. The committes «concluded
that this provision will avoid the costly duplication-in:1itigation pres--
ently required when a citizen seeks both damages and equitable relief
agalnst the Government..oiwi z2a 2aeina -
Section 342

- Under existirg law, chaptel 93 of titls 28 Umted States Code es-
tabhshes the jurisdiction of the Court of Customs and Patent Appeals
Bécaiise’ these furictions are being transferred 6 the United States
Cotirt of Appeals for the Federal Circuit, section 342 of the Act re-
pealschapter 93 of title 28 and atenids the analysm at the beglnnmg of
Part IV of title 28°so that it is onformed a,ccordmgly‘. R
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Secblon 343 of the Bill: repeals sectlon 1926 of_ tltle 28 Unlte,d Sta’oes
Code; which :deals with: fees: and-costs in: the: Court: of Cristoms and:
Patent Appeals, and amends:the:analysisiat the begmnmg of chapter
123 of title 28 so that it is conformed aecordmgly ,

Section 344. IS

‘Section 344 of th& Blll repeals sectmn 2110 of tltIe 28 Umted States
Code, which: deals with-the time for appeal to the Court of Claims in-
tort: elairs Cases; ! ‘because of the iomission from amended: ¢chapter 91"
of eurrent section: 1504 of title 28. Fhe analysis at the- begmnmg of’
chapter:133 of title:28is amended to reﬂect th1s repeal 2

‘I!'-‘a,ls 28 U S.C! .‘2353 since ]urlsdlctlon over; such ap— .
excluswely in the. Court of Appeals for: "thel Federa,l

RS ’_AIMS oomvr PROOEDURE

Under existing law, cha.prter 165 of tltle 28 esfabhshes procedures
for the Court of Claims. Seetion 351 amends:this chapter to.make the
provisions ‘applicable to the United States Claims Court. With the ex-
ception of technical changes made to convert the name of the court-
from, thehCourt of Claims to the ‘Clalms LCourt and:to eliminate refer-

Clalms, these prowsmns

Sectlon 352 of the hill' repeals chapter 167 of title 28, United States
Code; which under existing law, esta.bhshes_' pro_cedure 'for the Court
of C’ 'tom an' Paten 'Appea]s“ he_’ ep al of 'h1s apter Wlll Te-.
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quire certain changes in'the procedure of taking an appeal froni de-
cisions of the Customs Court: Under current practice, pursuant to sec-
tion 2601 of chapter 167 of title 28, an‘appeal ismade by filing a notice
of appeal in.the Court of Customs and Patent ‘Appeals. On'the other
hand, appeals from a decision of the district-courts'is made by filing:
a notice of appeal in the district court. Upon the repeal of chapter 167
of title 28, appeal from g decision of the Customs,Court. will be made

filing a notice of appeal in the Customs Cotirt. The clerk of the
CY.IStOInS Court will then be required to transmit to the United States.
Court of -Appeals for the Federal Circuit the record of the case and
evidence taken, together with e1ther the ﬁndmgs of fa.ct and the con-
clusmns of law or the opmmn L ; e

Sectwn 353 e g R
< EInder ex1st1ng la.W, sectlon 2638 (b)rof t1tle 28, Umted States Code;
states: that decisions of the Customs’ Court are to be' appealed- to the’
Court ‘of Customs’ and Patent:Appeals within the time “afd in" ‘the
manner prescribed by section 2601 of title 28, which deils with proce-
duires in the Court of: Customs ‘and Patént Appeals Séction 853 of the
Bill: amends section 2638(b) of title 287t¢ provide that appeal of a
decision of the Customs Court is to be made to the United States Court
of ‘Appealsfor-the Federal Circuit within sixty daysafter entry-of the
judgment or order. Further procedures governing appeals from-deci-
sions of the Customs Court will be- determ1ned‘= 't 1 Court of Appeals
for the Federal Clrcmt by rule of court‘ 3% B

Segtion, 354 :
Sectmn 354 con erms the ‘ede
Cla' Gourt :

\ Rules owa. ] eneetorefer ‘to the.

TITLE IV—TAX. APPELIATE STRUCTU_

Sectzon 401 e o
~Section 401 (a,) creates the Unlted States ‘Court of Tax Appea,ISv £
declares that such: court should be. natlona “'enoompassmg ‘all eleven*‘
Federa,l Judicial cireunits, fe i botitod G
::Section’ 401 (b). provides the procedure by: thch the members of;f
the new tax eourt will be chosen. The bill pr0v1des that the'new court’
shiall consist of eleven Federal cirenit judges, with one judge being des=.
ignated from.each circuit.. The Chief Justice of the United, States des-
ignates one of the ClI’Clllt ]udaes from’ each circuit. court. In’ a,ny Case.
where the Chief Justice is unsuccessful in designating a cire Judge,
this section provides the option of designating a district court judge’
from the circuit. The bill also provides—in express terms—thata ¢ir>
cuit: judge who.:setves' on: the :new’ tax: court' ‘colitinues o remai
Judge of .the .¢iréuit .courti from which he: -was 'designated: The: com=:
mittee intends that each judge designatéd:to serve on-the:Court-of Tax:
Appeals will maintain his chambers and his official duty station in:his.
home circuit or district. The committee also anticipates that e ch des-
ignated ]udge will contintie £6'¢arry stich caseload’ from" hIS
appéals or distiict court as he'is capable of doing, consiste
caseload from the Court of Tax'A'p'pe
“Section 401 (¢) provides that the new tax court sha  least
one term or session per year in each of the circutts: *foe bill also pro- -




vides: that the court should hear appeals in the. judicial circnit-where
the tax payer is domiciled, or; in the case of corporations; in the circuit
where the corporatlon has its principal place of business, or, in the case
of a: coopelatlve or organization:claiming a tax: exemptlon, 1n the eir-
cuit: xwhich: const1tutes 1ts prmmpal place of act1v1ty L

Sectwfn .&02

‘Section: 402( a) prowdes that the. ﬁrst chlef ]udfre of the new, Tax;
Court shall bé appointed by the Chief Justice of the United States
from the eleven members of the new court. Thereafter, seniority.of com-
mission will determine subsequent clitef judges of the new tax court. -

Section 402 (b) provides that tax court panels shall con51st of at least
three judges but that the court may decide on “panels of more than
‘three, In addition, six of the eleven judges of the court can eall: for an
en: bane rehearing: if they: determine “that.it-is in the interest of jus-

_ tice.” At least nine judges are required to hear a.case en.banc. In.con--
81der1ng whether or not to hear a case enbane, tlie bill providesthat the;
]udges should: consider—but need motlimit thelr consideration to—:
1. whether:the question presented. in. the case was thought to-: be:

o ;novel andh_nhkely to recur or was. hkely to apply to, many ta,x—;
. payers;: .. .
L9, Whether there was unan1m1ty in the panel Whlch declded the;

L CASE:. | i o
e By Whether any of: the ]udges Who composed he paneI whmhl.

Teard the case suggested that it be reheard; and.;. /- o 0o o
4, whether the case presented issues of first i 1mp1ess1on g :

Section 402(c) provides that the Chief Justice of the Unlted States
may-—in-s particular case-—designate ‘and temporarily assipn-a Féd-
eral district judge to serve on the United States Court of Tax Appeals:’
This section also provides that the Director of the Adminisirative
Office of the United' States Courts shall file a’ ‘report with the Presi-
dent and the two J udlclarv Committees of the Senate and ‘the:Tlouse:
of . Representatives: “coneerning the implementation: and ieffectiveness
of the United States Court of Tax, Appeals.”.Such report shall be filed:
on or about January 1, 1985, and is designed to: provide. the: Premdenf’;_
and. the Congress Wlth A update asito the eﬁectlveness and suecess of
the new; tax. court structure.. T SRS

Sectwn 403

Sectmn 403 providy tha appeals'from the Coult of Tax Appeals;l
may be'reviewed by the Supréme Court of the United States. by wr of:_

Sectmn' 404 prov1des that the jurisdietion of the United! States ourt}-
of Tax Appeals is exclusive.over any civil tax appeal from a “district:
court or. the Umted States Tax Court’ 4

Se 1 n 405 pre,gludes the Umted S

s Court of Tax Appeals from
-appellate jurisdiction over orders, of Federal agencies..
“'Section 406 amends chiapter 47 of title 28 of the United States Code.
by .adding a new section 716 enlmerating the officers and employees: of '
thg Coirt'of Ta' il
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Section 407 amends section'462:of title 28, U.5:C: by adding & new
subsection instructing the Director of the Administrative Office of the
United States Courts to provide permaneiit accomiiodations for the
United States:Court-of Tax-Appeals.in:the District ‘of ‘Columbia.
Ingsmuch;as: the judges of the :Court oft Tax :Appeals will-be main-
taining. their chambers. and ‘official duty stations-in:their home ‘¢ir:
cuits and districts,the need for new accomimodations will be - mireral:
However, section 407 provides that any, permanent-accommodations
will be in the District of Columbia, which 1s.the location of the court’s

gl

clerk:. - :

Tirte V—TecENIcAL anp CoNForMing AMENDMENTS QUTSIDE OF
TrrLE 28 RELATING TO THE UNITED STATES COURT OF APPEALS FOR THE
Faperar Circurr axp THE UnrrEd StatEs Court oF Tax Arpears

Section 601

Section 501 amends section 356 (c) of title 2, United States Code,
which concerns salaries for judges under the Federal Salary Act of
1967, by including the judges of the United States Claims Court with-
in the provisions of that subsection.

Sections 502 through 508 and 510 through 514—Technicel amend-
ments )

Sections 502 through 508 and 510 through 514 of the Act amend sec-
tions of the United States Code outside title 28 by changing references
to the Court of Claims, the Court of Customs and Patent Appeals, or
the courts of appeals of the United States to references to the United
States Claims Court, the United States Court of Appeals for the Fed-
eral Circuit, or the United States Court of Tax Appeals, whichever
is appropriate in a specific context. The sections also delete references
to the Court of Claims, the Court of Customs and Patent Appeals, or
the trial commissioners or chief judge of the Court of Claims, wherever
that is appropriate. Among other things, these amendments make clear
that cases coming previously to the former Indian Claims Commission
will be heard by the Claims Court, in accord with recent congressional
action. '

Section 7456 (c) of the Internal Revenue Code of 1954 (26 U.S.C.
gection T456(c))} under existing law provides that commissioners of
the tax court receive the same compensation and travel and sub-
gsistence allowances as that provided by law for commissioners of the -
court of claims. Because the Bill abolishes the position of commis-
sioner of the Court of Claims, section 508(¢) amends this section to
provide that each Tax Court commissioner receives pay at an annual
rate determined under section 225 of the Federal Salary Act of 1967
(2 U.8.C. sections 851-361), as adjusted, and be reimbursed for all
necessary traveling expenses in accordance with chapter 57 of title 5,
United States Code. ‘

Section 509—Amendment conforming section 713 of title 44

Section 713 of title 44, United States Code, concerns the printing
and distribution of Journals of the Senate and House of Representa-
tives, Under present law, 822 copies of the Journals are printed, and
two copies of the Journals are distributed to the Court of Claims,
Section 514 of the Bill reduces the number of Journals printed to 820
and deletes the reference to the eourt of elaims.



ool Troe VI——MzscELmNEOUS Pnovxszons i

Sectwn 6‘01—E' ﬁ'ectwe%date R ' i
-Thissection provides that, the B111-—other than the prov:smns of tltle

I parts A and D—shall:take: effect ‘two: years after-enactment: The

. delay.is intended. to provide time for. planning the transmon and for
permitting the bar to become familiar with. the prov1s1ons SR

Sectzon G08—Efect on pe'mimg cases

“This section provides for'the orderly dlspos1t10n of cases pendmg
on the effective date of the Bill.










