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The ‘topic of thiz panel invites consideration of two notori-
ously complex and contzcvatsnl Iegal zobjects, each of wl'n_ich <.
would require. saveral uritt:en_ volumes to treat axtaustively. I. 7
therefors long ago é&ndénﬁ any hope of providing. even the
.brnadese'duhlihe'a of Divislon policy with respect to'all matters
potel;tially within the mandate for discussion.by this group. ‘ =
However, BLll Baxter has already described our basic approach to
the application of antitrust law to ‘tr_ansnat_:ian'al arrangements, '
and will elaborate thoas idaas in a speech to be delivered later
today.  Thls suqi;e's-l:a""th'a'e T night usefully treat the othet’ihalf- e
of the topic--patént #nd know-how licensing.  Although tha time® .

1imitation hos forced me to desl only with patent questions, the
- implicaticns of that analysis for the know-hew f£ield should be
more or lesms readily disternable to this group. ‘ -y
ro‘::tha ‘Bettor part of tha last decade, Division enforcement
policy tovard natent 1icansing ‘hzs been advertised using a 1151-.
of fo:biddun pracfwes cammn].y Know 48 ‘the "Hine No-Nofein L/’
'Each nE these practicas is thought to ba esmcially desezving of
' antitmat condemnahion by “virtus cE some’ inharently anucmpetieive
feature. 4 wu.l discuas these pzactices and thei: alleged].y
anticompetitf.ve aspec'.'s ina moment. i
Lat e fu-se poim: out, - howevez. that :.ntimatzona ‘of ‘doubk - "

had as.:endy baan expreased bafore’ the advent. of the. current

- Mminint.ratian cancarning ‘the vnliﬂ.lr.y o: the Nine tb-No's. at

leant. Lnsofar as’ they are intanded to ba’ statementu of sensible‘
antitmst enEoreemom: poli.cy‘. ¥hils the preciza dimansions of
_r.hia recant skepticism ara difficult to aiscaxn, the bene clue’
is. found in a spem:hr glven by my predecessur in 1979. 2/ what
I propose to de, t.hel:efora. is to reexamine his articulation of

Di\risi:m aetitudes, and t'.o Lndicntnr whare ‘the current- D:Lvisinn

1/ "Department of. Justice Luacheon SpeEch l.au on I.Lu:ensinq
Practicas: HMyth or ‘Reallty?" Remarks by Bruce Wilson
(Jan. 21, 1978). . e s

_2_/ *Antitrust Enforcement and the PFatent Laws,'.aamn—.ku of
Xy r. Ewing, Jr. (llay 5, 1979).

Pubhshed by THL'. BURFAU OF NATIONAL

laadarsh{p eipactu to agree and dis&gzeé vith thoéa ideas and
their 1np!..1.cati.ona for antitrust policy tovard npeci!ic licensing_

practices.’ . . oL g

That apeech 1d&nt1!iad two basic policy assumptionu thought *
" ta undar;ia a1l analysis performed at the patent/ an_t:itnur,
intarfagn. The firat such assumption is that thare ia npl:hing.'. -
inherently wrong or anticompatitiva about the market power eon=- . -
t?t!ﬂd‘.ﬁj.l & prtent grant. Given the exlstence of the standaras . . :
that must be met im order for this monopoly to be obtained, it '

LS

is élﬁelto._p:esum that whatever market pawq_f may arise from

. pomsesaion of the exculsive right to make, use, or _emn':_ha_s been.

earned by useful inventive activity.. While it is posalble to
debatn the wisdm of the congreasional deci.siun to reward-. inventicm
in this way, it is indisputahls that Congress has made thla
choice, and- thnt: anutrust analysis therefore is bound to accept

the. Iegality of the pat.em: hu].der's monnpo].y pcsition.

Tha second assunption ideneitied ia that the value of thn
patent manopo.‘l.y arises trcm the par.entea s abi..uty to exp!.oit
his mtant—baud ruzx:!cet pouur. It is nnly uhera markeat powar ia
col].uuively obem‘.ned- o exploihed--t"lat is, by reoans other than - ;_
1ndividua1. inventive effarte—that a true anti:mst problnn arises.

There two bastc assumpl:ionu seem- tcr 119 beyand the realn of

useful debate.’

. “ghe aptitrust imp!.ications drawn by ny pradecessor trom
theas two basic asuumphions nlso aaan fundamentally sound :
Thene ar&, ﬂ::sl:. that f.t c.an be competit:ivcly “abuptve to obta:.n
the patent mnopnly through maans other than, 1mmm:ivene:a. 'rhe
most obvious 11.'I.untrat:'.on of this’ principle 1s Found in sit:uat.ions

1nvolv.lng frand on the patant offica, a Ia Walker Pracess. EYaR

Sacp_nrl. ‘the antitrust legality of the qeans chosen for exp].oie:'a-:.:‘ :

tion of & patent ought to ba subject to the a.m'a"ga'na;:al antitrust

standacds as othoy commercial “trangactions. Finany, ny pzeducea-m:
idnntiﬁed *itlhe mns!: important si.ng.'l.a concern of the Antttruut
pivision in thj.s ares, namely, whether one or'mra licenses ars - :

) buing used as part of a broader conspi:acy t.o restyain siqni!ic.nnt
actual or potum-.ial coupetition mng af.fected tims .. =x
would enthusia:tically endoru this last conclusion in' pﬁ.f.t!.cuiar; .

' Wherw @ depakt from ny ﬁrn&acé:w:‘:_ however, 18 in his

assortion that tha nine no-io's have much indspendant validity

1 an ecénmlcauy rational antitrust rules logically following

f{rom the preaiﬁes stated, Vhen _onic makes \-.he."analysis, e
finds th_a.i- the nine no-na's, an statemants of ratfonal- ecunonl.cl'
rolicy, contain nore error than accoracy. I therefors propose to
g0 througi: i-_-he' nina no-no’sx In some datall, and highlight the .
inccn-.'i_istencias betwaen ths basic gh&cgies_.thut stex ta unde:.;l!.n
previous Divisit;n statemants céncarning tha lagnnty'of tbu.‘

practices, and the analysis that sesms to im cmp-ened"by my ’

3/ Walkear Process zquipmnt, Inc. v. Pood Haehinery L Cheﬂica!. o
EOI'P.. 382 U.5. 172 (1965).
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._ ‘b:e‘dace:..oor's c:cditc;ble expoaition of the basic toialolngy of the
patent/antitrust interfaca, ‘
As ma'ng.-_ of “you @ay,alram‘.y suspact,
strong thematic rusemblan'cl“ ta p.rnvious Division statements -
r;gardinq prevalent judicial att!_.t:udeu toward various nonpatent
practices collectively refoerred to as vertical arranqs'mﬁu or
distzibutional re'atraints. This ip no coincidenca. In momt
respects, the intellectual property protected by a patent repre-—
sents an input to a productivae process. As such, it m.hut be :
cbmpined uith numezous other inputs befors aaaumiﬁg tha fom: of
", an article of cmmrce that can ba traded for jonoy bacauss Lt )
has valus to its conshmg."lzwn where the pa.tentaé item is a’
preduct that does not bacome recongizable until a relatively
1a£a stage in. the chain of manufacture, that iten nmuat 3kild ba
packaged, distributed, transpoxted, insured, advertised, reta'ilgst._
£inancad, and sold, perha-pa subjack to un::antigs or oehér_pmm‘;ses

_ of post-aale perfommancs and the availability of maintanance or

otheyr ansistance. ! oo . _
As we have pointed cut with respect to distribu..tion_al'arranqe_w
ments, the purveyor of any product has. a strong aconomic interest
“in seéing that all of these functions are provided in t1.1'e ri.ght
com_binét:iom J’.'r_; approptiate_ magnitode, and ak the least cost.  For
this reason, there is.no inherent c_mipati_tive s‘igniflcanc.e. to 'i:he
decision og ‘a single seller to s_alect. ‘the number of outl:e_t:s for
his product, their ;ocatinn and methods of doing business, or the )
prices and terrns on which trade occurs. . In order for a decisicn
a3 k3 any of these natters to be anticmpat;tive, it must somkhow
implicata that seller's rolationg to othsy sallexs, and in particn-
...lar."it must, conatitute or facilitate a pbllusiva ar'ram;e;ant.
This is just a fancy way of saying that in ordsr to be illagal
under the antitzust lavs, a business transaction must be anticom-~
petitive because of it: hnzizontal consequences,
‘Ihis sane qenernl discuaaion applien with egual if not
. greater fozes to the patant ﬁ.e].d. While the antitzuat analy.s-
“1s at ;iber’:y cutside the Patent field to qabble :Lr_: such izaues
-as whether the market :pum: of the sellar was lawfully oxr unlaﬁ_—_
fully ac'quired.', or \I-vlher'.her the ext-.;.n: az ll-.hat narket pawer is IoE
ought to be of independant competitivn cnncern, ‘the patentee . .
cones to )udgn\ent with tho:a question: settled accotding to con—
stitut_icnalr and ‘cong:esaional_. instructions. o regeat an earlier
point of agreement ,b““eep this and previous Antitrust Division
spokasmen, v are bound ‘Eo conceds the 't:mp.péeitive.legitimcy of
the exist.'.ence and u.nilater;J. explolitation :oE a lawfully agquired ’
valid patent. 'T-hus. the Lndepe.n‘denl; decisions of the patentee
. regarding the means by which an inventi;:m 15 to be combined ui.t.h
l other productive input:s ough: toc ba regavded an having no 1nher:em:
anhicmp«tit:vu inpgtt. ] L . S
Before discussing the nine no-;n.ofs_, I would a.ls;: Iike to
. state with all the emphasis at iy command i:ha’t the .‘legaiity aof |
particular patent .I.ir."nnning practices ie ultimately determined by
the federal comﬁ. not by the nn.t.:l.t.rult Division. Tharefors, .
to the extent that my remarks may bs heard az differing explicitly'
or implicitly from tﬁe ‘teachings of the came law, they ought t;o- :
. be Ignered--and by 1gnared I sincerely maan utterly diuzegardad
-~in adwising clientu with respect to any mtte: other than the
cuprent thinking and likely enfozcement policy of the Antitrust

Division. -
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‘through the nine no-no's in individual detail.

my anakysis will béar a.

(PTC)

with all the preliminaries disposed of, let me now go. =

No-no Number 1z

*It is clear that it {8 unlawful to require a licenzus to .purchase
unpatuﬁtad matarials from the licensor.® hs a atatemant of the

current. law, this formulation may He valdd, although there is

Vaom hops, based on receni judicial.decisiuna, that it will bas

relied on leas automaktlically in tha future. As a atatement of a

rule that ought to ba foilowed, it is largely balderdash, It baa
long baan recognized bf the courts that whera unpatentad and .
patented articles are used in closs conjunctinn.' and whera the .

twe must be tuchnicn.lly compatible to assure efficient cperatieon -

or use of the patented product, such a tie-in is legal. 4/ ‘But

-aside frems this, the broader rule ought to be abandoned. The

practice eﬁten appaars in circmtum:aa that atrangly suggast
its utility for two valid purposes: Fi.rsr.. 1t a].l.mu the .

patentes to charge the licensse an amount that is-a closer

approximation to the valus of the licenas than would b# attainable

by forcing the pateatee to meanura that valus by other lesa'

diract ar mbz‘e coat'ly meANS. Second, it may p!:ovide Licensees

. with the incentive to p!.'aeticn the patent by us:lng unpatantad

inputs in correct proportions with tha patented :U:em. Forcing

tha patentes to extract all ecénonlc- x'r-ent.s_-t:on only the patented
ttem ;faulri lead to inefficient eubsiituticn_ of unpatented inputs. .
in the face of lawful monu'poly charges imposed on the patented
{tem alone, Both of these purpos_ea' are genenally.consiaten; with .
enhancement. of consumer welfare, . Thus, while it is conceivable
that patant tie-ins might be anticompetitive under peculiar

conditions, a general rule prchihiting_tl;emlia alnost certainly-

counterproductive. - . _. .' R O S TEA R

. Undoubtedly, soms will say that this reasoning flies in the .

" face of hallowed judicial precedent finding patent tie-ins to be

outsida the scope of the pm:en'.: nonopoly. . Host often, however,

when a court says that a particular practice is beyond the scope.

of tha patent monopoly, it is wsually just pbraaing its‘le_gal
cnn_r.-lusion,' nece;ia:ily‘ arrived at on ot'l_zer,grounds. Obvioualy,
any conssnaual B&rgal.n that the licensea can be induced to enter - .
in return for the right to piaptice the patent must be within .th.e
scope of the patent monopoly in the senza that ‘the liqansea, by
accepking the 1!._cenae,ter.1'n_e_¢, hag damo_ns:;:a.l:ed his willingneg‘s”

to adhere to tbe bargain in return for his Iicgnsedlr_ightt. '
Thus, £f the courts are to prohibit s:pyg aspact Bf .the bargain,

thay must find an indepunden: policy remson for doiﬁq 0. Con=

“sider, fox exampla, a rule that forbids the license of a patent

in return for the licenssa's promise to rob a bank, This rule

i3 baasd en an_indeperdent spclal policy that di.scoﬁragea bank

robbery, and quite proparly so, even though the c'ons&damti__an_

for the license is nok bayond the scope of tha éatént monopoli,r.‘_ .
in l:h't" ae:;laa I hnﬁ described. The pol:l.cy ;enu.on ons must. £ind .
in Iauhioning aneierua:—-baae& prohibil:ions on licenning is tha:.

the practica rastricts eompﬂtition and worsens resource allncﬂtion.

- Tha First no-no does not q\zaufy au a genarally vn!.id prohibition .

on this ground, . R
Ho-no Husber 2r  *[Tihe Department views it as unlawful for
a patenptes to require a licanses to. assign to -éhn patentée any

patent vhich may be issued to the licenses after the licensing

4/ See Fortner Entnrpriaua InG. Vs Un:ted Statas Stesl Corp.,
T94 UED 435, (1959).
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arrangemant {® exacuted.™ Agaln, this nay be a rough statument
of existing law. Whether such a ruls ought to ba !oilovad is
more di!'ﬂicult to dateimlna than for other ruleis on the list.. Tha
troublesone aspact ue this practice 15 :I.ts tundam:y o reduco the .
incunt.iven of licensaaa to engaga in their own inwntiv& activlty.
and £o guarsntes tha I.icarmor that itz licenanarcmpctitoza will
obtain no unigue advantage over it. lat me Ei_:_:jst diacuss the )
practice fn' its noat inof fansive form: a 11cenjnn betweaen pn’rt:laa
not otherwiss in actual or potential competition, where the
grantback is limited to improvepents made 'pauijbln by practice
_of the patent, and where ti-ne gtantbéck in no:-nexjch;aiva. ‘ In this -
~ situation, other competitors remain subjact to ;the incentives to
invent, and even the licenaes retains the 'incqnitiva to dlscover
new technology that vould free him’ from his dependence on the
paeqn:u; The othar extreme would involve' &n 'e:xciusi'v'e grantback
provision in llcandes grantud to all or moa't s:fgnirin:'ant actual
or potential cmpetibora of the patentes, or to trivial licename-
compatitora of an 1ndunew—dominutinq patentae; with 211 tachnology

in the fleld sublect to grantback, regacdless of whether practice

of the patent vas necessary to the improvement.. In thess

situstions, -the practice would be clearly ‘objectionable. Batween.
the extremes, our 'a;;pfc;iéh must necessarily mfut_itute a tact-
sensitive and careful evaluation of the risk !:h:at' the incentives’
to invent have been gsaciificed to a degre'e‘unne]ces,sary for -
adequate éxploitation of the patentes's don.npdl.sy rights.

“To-no Number 3: - "The Department believes it ia inlavEul to
attempt to restrict a pukchaser of a patented piz,'ndur:h‘-in the
resale of that product.* " Again, as a sl:atemanté-n! current law,
this statepent is not manifestly inaccurate. M n statement. of .a
‘sensible rule that ought to be followed, It is inkely to ba mia-

" ghievous, This pracéic'u-‘can_bev. subjected to an%a).‘ydis that closely
parallals that appiied to othei vertical .practiices.- The seller’s
incentive 18 to ensure that he achieves the maximum economic
retuzn. from his \in'tel').a"etnnl property. He cannot.increase his owm
lawful mnopoly powez by restrictinq the mel:hods by which his
product i.-. diutributed, txanspoﬂ-.ed. innured, sold. and ao forth,
unleas his choice somehow decreasés the options available to
hia r:mnputitor:. “This hnalysi# tx no leas valid where tlié producr.
is patented. Ebautr.l.c!;ions orl :eula ought to be judged by the”
same general standard! as’ thcﬂu that nught to be in use outaide
~ the patent fle1d. 'rhh no-no dexivias'. ‘hlstorically. “from the amse

ancient prohibition again:t restraints on alienat:‘.on that animatad

tha Schuinn's §-74 deciajon and was wissly put aslc;e in GTE sxlvania. &/,

Ro-no Number 4‘!‘ > (Al patanl:a.e may nc'l:'reuitz.lct his licennca's
freadom to deal in the products or sarvices noit. within the decope

of the patent.” Let me first dispose of this Iast phrase: I

assume that in this context "products or aarviceu not within the .| .

scope of the pateht” means produckts oxr servig other than thosn

subject to the patent. So underatood, the analysis of this

practice ahould start with an attempt to detexzininu whethexr the
. ralationship betwaen tha patentee and licensse is vertical ar

horizontal. . Whara the relatinnship is vereica..l.. the analysis’
" ahould ptoceed on the szama basis an the analysia of vertical

_excluaive arrangstents cutside the patent Eial&. tnléss the

5/ 0.S. v. Axnold, Schwinn Co., 388 U.5. 365 (1967).

6/ Contintental T.V., In¢. v+ GTE Syl.vania,
T1877} .

Ny 433 7.8, 36 .

TEX’I‘

| hm:izontll impact.
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practica tbrnmnl to pruampt an em:ir- rung In the diat:ibution

ladder, nnd um!.u- the patant:au‘a ndvantagu i1z =0 ovetuhalming

‘as to mke ‘this a credibla thrnt, there iz no cmpetit:ua reason

to proh!.bi.t azcluaive dintribution amrangammts. . Lo

 ¥hile tha phra-ing of. _this rule suggeuta strongly that it

wan fauhinned uith wrei.r.-al p:um:ices in mind, I should at loast

munuan that thc practica could oedur in 8 setting that portunds.
Whers the 11canaee h: actually or potentially.
n conpeti.ti.on u!.th the patantee, one can 1mginu an a!uluaiv& E
arrangement uf this nature that :equi:en the licenuae to forago s
his own uppqrt:unil:ied to provide cmp-tihion for thu produet or
sexvice of the patant&&. Ey ulininutinq tha potenr.ial competi- ‘:‘
tion of thu ucensae. or by redualng the licenses'g- incennvas
ta invent a compet:itiva art, u might be argued that an am:icnn- -
patitive effect 15 present., ﬂhila I have s0me al:ticulty b:agi.nim;"
a caze of th‘la nature. I cnmwt rule it cut, and will thetatorc
leave- this disgusalon uu:h that tanuons caveat ‘ta tha cunc!.uaion
that tha fourth nu-—no appeats to have no ganaral validity, sk
least uith respact to the cat:egury of restralnhs to whi.r.-h it wasm -
appauntly intanded Eo apply. Do e .

: No-no Hunba: 5. "I'nh- naparhment hanovas it to be un].auf,u:.
for a patanena to agreu with hls 1:I.canuaa that he w:I.J.J., not, -
without thu licenuoe ] cunaant, grant :urther 1$Censaa to ansr
other po:son.‘ Again, while one c¢an fmagine ‘aituations in which
the use of such a restriction might be anticompetitive, the fule -
as stated has no gensral proccmpotitiw tenéancf. K '];lcenue s
exploitation of a patent may depand on’ & considerable investment K
in Rab the frulta of which may not be patantable, ‘In plant,

gooduul, and macketing capability. That inveitment vill be'

'justitied only if the licensee expects aome’ lavel of return,’ and”

r_hu tumber of other licensmes or the character or ‘field of - :
thalr pracl:icq of the patent can_ci'itically affect that rntt;rtlx.'
It would therefore ba totally unsurprising to dlscaver that
licenness wili not undertake the practice of some patents withous
assurances that the level of activity by o_ti-mr licensess wifl ' -
not :is.. to the point whexe the licenses‘s raturn falla_belw )
thl.h required to justif:;- his !.rn;eﬂ:mel'lt.= It iz therefore easy S
to 1magina aituatiunu 1n which the impowition ‘&f this fifch rule
will prevent the procompetitive exploltation of inventions. ' .

Ho-no Hunber 6t '['r]ha nepartmenr. banaves that mandatory
pnc)mga licensing ias an unlawful extension of t.he patent grant.®
In a world of paxrfsct information and zero t:rm_tsaceion-costs. !:l.:e
best vay for a patentes to maximizu' the return from two patentn':".
is to charge sanch itcensue :thu maximum_ ampunt: that will jg’,[ait‘
induce tha acceptance of 1iéensa—a for. I;.\o!:h paﬁents.' 'ﬂ:i.u is .
suraly the dream of a"very protit—-naiin;izing patentas, and the
law \Iaou.'l.d clearly allow this type of behavior. In the real .
world, however, information 1s costly to obtain, and transar;'tions
are costly to execute. oOne llcéneaa ﬁay be willing to pay more
for patent A than for pa.tent‘. B, while for another licenase the
revetse may be the case, Even where all licensces val.ue both
patenl:s identically, it tmuld be costly to negotiate separata
arrangemsnts for each ‘\iceénse. ] ;

For thess reasons, packago licansing may allow the patentea
to maximize the net return on both patanta, given the constraints
on his stata of knowledge concerning. tha valus of the par.em‘.s to
diE!erem: licensees, anrd on the ease with which he can negotiate

saparatu licensaa Eor each patent. ) !.n any event, hia ratux'n in
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necessarily 1imiked to the meximum smount.that he ould extrsct ‘
law_'tully in tha world of pm.;fer:i: information and‘zaro transaction
| costa. Thue, the practice 6!!. package J.icn.nsing bught not be
subjocted to any ganoéal'probibihion on anr;ihr\‘mr. grounds, .

No=-no Nusber 7:. "ITIhe Department belisves that it im

unlawful for a patentes to _f.n_si.si:. as a condition of the license,
that his licenn_e pay royalties in an amount .'not reasnn.ahly
related to the licunue's sales of 'products coversd by the patent--
for exampla, royal:ies on the mta.\. sales of products of the
general type cuvezed by the licensad patent.” 'm!.s rule isg
troublesome b.acauan- it t_ontninﬂ a hidden a:lump!:i.on. Since
the patentse's pakural and l_egitimte aapiraéion i= to extract.
the maximum return from each licenae, the relationship betwsan
sales nﬁ.t.:he patentaed _iteu imd ‘the royalty should not necassarily
-be r'egardad' a3 paramount. hihe:. what is Impoztén: ig the
re_auunahlené:s of the patentee’s ‘choice of method for mtnriné or
- approximating the value of the license. Salen may be a ‘reason=
abla methed, but it may hot in soma circumstances. A royalty
will discouraga any activity that triggers- the ob.h.qatf.on to’
pay, This disincantive can be used to inhibit competitive -
activity, and should the:afam raise scme concern where the
patentea. and Iicanseo ate horizontal compatito::s. In tha\: it
uation, a rule o!: Teason approach must be employsd to ensure an
uptima]. trade—off bacmn tha regquiremants of the patentee's
metering needs, and the risk of unnecessary cartelization.
Bowever, to the extent -f.har. the seventh no-no contemplates |
patentee/licensae relat‘i.onqhips that are purely vertical, By
sweeps too broadly. : . . T
Ho-no Number 8: *{Ilt ia pretty clearly unlawful for the
ovnar. of a pProcess patent to atéempt to place restrictions in hia
licenase’s sales of products made by the use of the patented
process.” I am compelled to speak with some restrainkt hare,
sinca this proposition is at issue in a pending éouez::nmant
:as_a.'y What I ;an'say. is that the rule makes sense to the
extant that ile prohibits the patentee from actaining mnnpo_.‘l-_y or
careal control of somsthing not necessarily subject to that
control by virtus of _ti'lé patant grant. On the other hand, there
is liktle point in worrying _a&ou; the é_zncesa/produ;: distinction
to the extent that centrol of the process neceasarily confers .
- ¢éohtrol ovar the praducg or in circumstances in vhich no _e!!act}.ver
contral ovar égtra-patung itens Is threatered. In those instances,

-~ e P

s Un:.tad States v. Studiengeseuschn:t Kohle. m.b H., !.9’?8 .
?rada Cas. u:c:m 1 62,291 w o.c 1913).

.
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"licensinyg arrangament.

fact they do_ not.

End ’t;f Section D- -

(PTC))’ 11-26-81:
to deny the patentes the means t& exploit his }.mj'n: imate ponopoly -
by the most coﬁvanient means, simply because those m_aans take
the forn of restraints on transactions invblvlng the unpatentsd’
product, is not oﬁly éxcessively formalistic, but is potentially
destructive of conduser welfare.’ L
 Wo-no Rumber 9: “{Tlhe pepartnent. of Justice considars (&
uﬁla_ufu]. for a patente'e, to require’a licensee to adhere to any
sbac:‘.f.ied or minimum price with respact to the licensea's sals of

the ILicenasd pznducts'.'_‘ hgain, we would reject this formulation’

and pely instead upon the sane analysis emplaysd with respect to

df.stributional practi:al. at lsast where the relationship batween ’
the patantan ardd licanses is vertiecal, W‘hen that rnlat;onunip is .
hnrizouta!.. a far mors agomz}.ng cholca is-presented, bscause the
opportunities far establishing. or ‘enhanung cartel control reaching
beyond the subject matter of the patent may be significantly
enhanced through the setting of resale price, ot theough the
exchangs of information negessary to monitor and enforce tha

There appears to be no ciearly superior
alternative to a fact-sensitive rule of reason approach where -
trade-offa of this naturs areI encounteteﬂ_.. It would bas construc~ -
tive to face this inevitable quandary directly, rather than to
p:é!_:_md that {x can be resolved by quick reference to a simple
rule. R T LU RN
Aaving buried the nine no-no's !.n:li.vidually,"le!..'.me now
perform a partlal collective resurrection: . I have analyzad each
of these rules, and have found in almoat every inatance that they
are overinclisive or contain at least soms element of economic .
irrationality. Nevertheleas, ea.‘ch _ps.-aetice might be condenngq. in
the typs of complex multi-party, multi-patent context that seems

N

so typical of this field. However, the analysis of thoae situations

'Uill not bea ajdad, E submit, by using simple rules whosa validity

mighé be unguestionable in cccasional isq]::t.ecl ecircunstances.
To seek reassurance :Ln one situvation from rule_s valid in another’
ucu].d be akin to taking your map az'wanhingtén. DP.C. to aasist
you in finding your way around Tukyo Dirnct:.ons that will gat.
you from your home te your office in Washing:ou vill a].uays be
useful 1n Washington and virtnally nevar in Tokyo.

In the antitmst \mrld. and at the patenb/antitrus!: inter-
facg. the basic point s tn prevent ::ol.luni\re achivi.ty urmeces-' l_:
aary to the exploitation of a layful manopoly. -In many. situations,

the duciaion will be vondarfully ambigucusa. Howevar, there sa
littlu senye ln pretending that easy : remlutionn exist where 1n :
To the gxtant that I have made it barder ko

pratand, I will count this occasion 23 a success,
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