
CONGRESSIONAL RECORD 
Proceedings and Debates of the 92d Congress 
LD-4o (Rev. Jan . 71) 

S E N A T E 

B I L L 

s. 6U6 
D A T E u / / 

&/29/71 
P A G E t S ) 

s 5939-U2 

ACTioNfassed with Committee amendments. 

4i 



"April %9^n\ CONGRESSIONAL RECORD — SENATE S5939 

ON OP A LIMITED COPY-
SOUND RECORDINGS 

Mr. BYRTJof West Virjima. Mr. Presi-
dent/Tlask: unanimous conseriTTIiat the 
Senate proceed to the consideration of 
Calendar No. 74, S. 646. 

The PRESIDING OFFICER (Mr. K E N ­
NEDY) . The bill will be stated by title. 

The legislative clerk read as follows: 
S. 646, t o a m e n d t i t l e 17 of t h e U n i t e d 

S t a t e s Code t o provide for t h e c r e a t i o n of a 
l im i t ed copyr igh t i n s o u n d record ings for t h e 
p u r p o s e of p r o t e c t i n g a g a i n s t u n a u t h o r i z e d 
d u p l i c a t i o n a n d pi racy of s o u n d record ing , 
a n d for o t h e r purposes . 

The PRESIDING OFFICER. Is there 
objection to the present consideration 
of the bill? 

There being no objection, the Senate 
proceeded to consider the bill, which had 
been reported from the Committee on 
the Judiciary with amendments on page 
2, line 9, after the words "copyrighted 
sound recording; or to", to strike out 
"single ephemeral recordings" and insert 

"reproductions'!; in line 10, after the 
words "made by transmitting organiza­
tions", insert "exclusively"; in line 10, 
after the words "Sound recordings", to 
strike out "other than fixations of sound 
accompanying a motion picture"; on 
page 3, line 10, after the words "on the 
surface", to insert "of reproductions"; in 
line 10, after the words "considered to be 
a copy thereof.", insert the following: 

" S o u n d r eco rd ings" a re works t h a t r e s u l t 
f rom t h e fixation of a series of mus ica l , 
spoken , or o t h e r s o u n d s , b u t n o t I n c l u d i n g 
t h e s o u n d s a c c o m p a n y i n g a m o t i o n p i c t u r e . 
" R e p r o d u c t i o n s of s o u n d r eco rd ings" a re m a ­
te r i a l objec ts i n w h i c h s o u n d s o t h e r t h a n 
t h o s e a c c o m p a n y i n g a m o t i o n p i c t u r e a r e 
fixed by a n y m e t h o d n o w k n o w n or l a t e r 
developed, a n d f rom w h i c h t h e s o u n d s c a n be 
perceived, r ep roduced , or o the rwise c o m m u n ­
ica ted , e i t he r d i rec t ly or w i t h t h e a id of a 
m a c h i n e or device, a n d i n c l u d e t h e " p a r t s of 
i n s t r u m e n t s se rv ing t o r ep roduce m e c h a n i c ­
al ly t h e m u s i c a l work , " " m e c h a n i c a l r e p r o ­
d u c t i o n s , " a n d " i n t e r c h a n g e a b l e p a r t s , s u c h 
as discs o r t a p e s for u s e i n m e c h a n i c a l 
m u s i c - p r o d u c i n g m a c h i n e s " refer red t o i n 
sec t ions 1(e) a n d 101(e) of t h i s t i t l e . 

SEC. 2. T h a t t i t l e 17 of t h e U n i t e d S t a t e s 
Code Is f u r t h e r a m e n d e d i n t h e fol lowing 
r e spec t : 

I n sec t ion 101, t i t l e 17 of t h e U n i t e d S t a t e s 
Code, .delete s u b s e c t i o n (e) i n i t s e n t i r e t y 
a n d s u b s t i t u t e t h e fo l lowing: 

" ( e ) INTERCHANGEABLE PARTS FOB U S E I N 
MECHANICAL M U S I C - P R O D U C I N G M A C H I N E S . — 
I n t e r c h a n g e a b l e p a r t s , s u c h a s discs or t a p e s 
for use in m e c h a n i c a l m u s i c - p r o d u c i n g m a ­
ch ines a d a p t e d t o r e p r o d u c e copyr igh ted 
m u s i c a l works , shal l be cons idered copies of 
t h e copyr igh ted mus ica l works w h i c h t h e y 
serve t o r ep roduce m e c h a n i c a l l y for t h e p u r ­
poses of t h i s sec t ion 101 a n d sec t ions 106 
a n d 109 of t h i s t i t l e , a n d t h e u n a u t h o r i z e d 
m a n u f a c t u r e , use, or sa le of s u c h i n t e r ­
c h a n g e a b l e p a r t s sha l l c o n s t i t u t e a n i n ­
f r i n g e m e n t of t h e copyr igh ted work r e n d e r ­
i n g t h e inf r inger l i ab l e i n accordance w i t h 
al l provis ions of t h i s t i t l e dea l ing w i t h i n ­
f r i n g e m e n t s of copyr igh t a n d , i n a case of 
willful i n f r i n g e m e n t for profit, t o c r i m i n a l 
p rosecu t ion p u r s u a n t t o sec t ion 104 of t h i s 
t i t l e . Wheneve r a n y person , i n t h e absence 
of a l icense ag reemen t , i n t e n d s t o u s e a copy­
r i gh t ed mus ica l compos i t i on u p o n t h e p a r t s 
of i n s t r u m e n t s serving t o r ep roduce m e c h a n i ­
cally t h e m u s i c a l work, re ly ing u p o n t h e 
compu l so ry l icense provis ion of t h i s t i t l e , 
h e sha l l serve not ice of s u c h i n t e n t i o n , by 
regis te red m a i l , u p o n t h e copyr igh t p ropr ie ­
t o r a t h i s l a s t address disclosed by t h e r ec ­
o rds of t h e copyr igh t office, s e n d i n g t o t h e 
copyr igh t office a d u p l i c a t e of s u c h not ice ." ; 

On page 5, line 9, to strike "SEC. 2." and 
insert "SEC. 3"; after the word "three", 
insert "four"; in line 10, following the 
words "months after its enactment", i n ­
sert "except that section 2 of this Act 
shall take effect immediately upon its en ­
actment"; and in line 12, following the 
words "United States Code", insert "as 
amended by section 1 of this Act," so as 
to make the bill read: 

S. 646 
Be it enacted by the Senate and House of 

Representatives of the United States of 
America in Congress assembled, T h a t t i t l e 
17 of t h e U n i t e d S t a t e s Code Is a m e n d e d 
i n t h e fol lowing r e spec t s : 

(a) I n sec t ion 1, t i t l e 17, of t h e U n i t e d 
S t a t e s Code, add a s u b s e c t i o n (f) t o r e a d : 

" T o r e p r o d u c e a n d d i s t r i b u t e t o t h e p u b l i c 
b y sale or o t h e r t r a n s f e r of ownersh ip , or by 
r e n t a l , lease, or l end ing , r e p r o d u c t i o n s of t h e 
copyr igh ted work if i t b e a s o u n d record­
i n g : Provided, T h a t t h e exclusive r i g h t of 
t h e owner of a copyr igh t i n a s o u n d r eco rd ing 

t o r ep roduce i t is l imi t ed t o t h e r i g h t t o d u ­
pl ica te t h e s o u n d record ing In a t a n g i b l e 
fo rm t h a t d i rect ly or ind i rec t ly r e c a p t u r e s 
t h e a c t u a l s o u n d s fixed i n t h e r eco rd ing : Pro­
vided further, T h a t t h i s r i g h t does n o t ex ­
t e n d t o t h e m a k i n g or d u p l i c a t i o n of a n o t h e r 
s o u n d record ing t h a t is a n i n d e p e n d e n t fixa­
t i o n of o the r s o u n d s , even t h o u g h s u c h 
s o u n d s I m i t a t e or s i m u l a t e t h o s e In t h e copy­
r i g h t e d s o u n d record ing ; or t o r e p r o d u c t i o n s 
m a d e by t r a n s m i t t i n g o rgan i za t i ons exc lu­
sively for t h e i r own u s e . " 

(b) I n sec t ion 5, t i t l e 17, of t h e Un i t ed 
S t a t e s Code, add a subsec t i on ( n ) t o r e a d : 

" S o u n d record ings . " 
(c) I n sec t ion 19, t i t l e 17, of t h e Un i t ed 

S t a t e s Code, add t h e following a t t h e e n d 
of t h e sec t ion : " I n t h e case of r e p r o d u c t i o n s 
of works specified i n subsec t ion ( n ) of sec t ion 
5 of t h i s t i t l e , t h e no t i ce sha l l cons i s t of t h e 
symbol P ( t h e l e t t e r P in a c i r c l e ) , t h e year 
of first p u b l i c a t i o n of t h e s o u n d record ing , 
a n d t h e n a m e of t h e owner of copyr igh t in 
t h e s o u n d record ing , or a n abb rev i a t i on by 
w h i c h t h e n a m e c a n b e recognized, or a 
genera l ly k n o w n a l t e r n a t i v e de s igna t i on of 
t h e o w n e r : Provided, T h a t If t h e p r o d u c e r of 
t h e s o u n d record ing is n a m e d o n t h e labe ls or 
c o n t a i n e r s of t h e r e p r o d u c t i o n , a n d If n o 
o t h e r n a m e appears i n c o n j u n c t i o n w i t h t h e 
no t i ce , h i s n a m e sha l l be cons idered a p a r t 
of t h e no t i ce . " 

(d) I n sec t ion 20, t i t l e 17, of the . U n i t e d 
S t a t e s Code, a m e n d t h e first s e n t e n c e t o 
r e a d : " T h e not ice of copyr igh t sha l l b e a p ­
plied, in t h e case of a book or o t h e r p r i n t e d 
p u b l i c a t i o n , u p o n i t s t i t l e page or t h e page 
i m m e d i a t e l y fol lowing, o r if a per iodica l 
e i t h e r u p o n t h e t i t l e page o r u p o n t h e first 
page of t e x t of each s e p a r a t e n u m b e r o r u n ­
d e r t h e t i t l e h e a d i n g , or if a m u s i c a l work 
e i t h e r u p o n Its t i t l e page o r t h e first page 
of m u s i c , or if a s o u n d r eco rd ing o n t h e s u r ­
face of r e p r o d u c t i o n s the reof or o n t h e label 
o r c o n t a i n e r in s u c h m a n n e r a n d loca t ion 
as t o give reasonab le no t i ce of t h e c l a im 
of copyr igh t . " 

(e) I n sec t ion 26, t i l t e 17, of t h e U n i t e d 
S t a t e s Code, add t h e fol lowing a t t h e e n d of-' 
t h e s ec t i on : "For t h e purposes of t h i s sec­
t i o n a n d sec t ions 10, 11, 13, 14, 21 , 101, 106,' 
109, 209, 215, b u t n o t for a n y o t h e r pu rpose , 
a r e p r o d u c t i o n of a w o r k descr ibed i n s u b ­
sec t ion 5 ( n ) shal l b e cons idered t o b e a copy 
thereof . " S o u n d r eco rd ings" a re works t h a t 
r e s u l t f rom t h e fixation of a series of m u s i ­
cal , spoken , or o t h e r s o u n d s , b u t n o t I n c l u d ­
i n g t h e s o u n d s a c c o m p a n y i n g a m o t i o n p i c ­
t u r e . " R e p r o d u c t i o n s of s o u n d r e c o r d i n g s " 
a r e m a t e r i a l objec ts i n wh ich s o u n d s o t h e r 
t h a n t h o s e a c c o m p a n y i n g a m o t i o n p i c t u r e 
a r e fixed by a n y m e t h o d n o w k n o w n or l a t e r 
developed, a n d f rom w h i c h t h e s o u n d s c a n 
be perceived, r ep roduced , o r o the rwise c o m ­
m u n i c a t e d , e i the r d i rec t ly or w i t h t h e a id of 
a m a c h i n e or device, a n d i n c l u d e t h e " p a r t s 
of i n s t r u m e n t s serving t o r e p r o d u c e m e ­
chan ica l ly t h e mus ica l work ," " m e c h a n i c a l 
r e p r o d u c t i o n s , " a n d " i n t e r c h a n g e a b l e p a r t s , 
s u c h as discs or t apes for u s e i n m e c h a n i c a l 
m u s i c - p r o d u c i n g m a c h i n e s " re fe r red t o i n 
sec t ions 1(e) a n d 101(e) of t h i s t i t l e . 

S E C . 2. T h a t t i t l e 17 of t h e U n i t e d S t a t e s 
Code is f u r t h e r a m e n d e d i n t h e following 
r e s p e c t : 

I n sec t ion 101, t i t l e 17 of t h e U n i t e d 
S t a t e s Code, dele te subsec t i on (e) i n I ts e n ­
t i r e t y a n d s u b s t i t u t e t h e fo l lowing: 

" ( e ) INTERCHANGEABLE PARTS FOB U S E I N 
MECHANICAL M U S I C - P R O D U C I N G M A C H I N E S . — 
I n t e r c h a n g e a b l e p a r t s , s u c h a s discs o r t a p e s 
for use i n m e c h a n i c a l m u s i c - p r o d u c i n g m a ­
c h i n e s a d a p t e d t o r e p r o d u c e copy r igh t ed 
m u s i c a l works, shal l b e cons idered copies of 
t h e copyr igh ted mus ica l works w h i c h t h e y 
serve t o rep roduce mechan i ca l l y for t h e p u r ­
poses of t h i s sec t ion 101 a n d sec t ions 106 a n d 
109 of t h i s t i t l e , a n d t h e u n a u t h o r i z e d m a n ­
u f a c t u r e , u se , o r sa le of s u c h I n t e r c h a n g e ­
ab le p a r t s shal l c o n s t i t u t e a n I n f r i n g e m e n t 
of t h e copyr igh ted work r e n d e r i n g t h e i n -
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f r inger l iab le i n a c c o r d a n c e w i t h al l p r o v i ­
s i ons of t h i s t i t l e dea l ing w i t h in f r inge- , 
m e n t s of c o p y r i g h t a n d , in a case of wil l ful 
i n f r i n g e m e n t for profi t , t o c r i m i n a l p r o s e ­
c u t i o n p u r s u a n t t o sec t ion 104 of t h i s t i t l e . 
W h e n e v e r a n y pe r son , In t h e absence of a 
l i cense a g r e e m e n t , i n t e n d s t o u s e a copy ­
r i g h t e d m u s i c a l c o m p o s i t i o n u p o n t h e p a r t s 
of i n s t r u m e n t s s e rv ing t o r e p r o d u c e m e ­
c h a n i c a l l y t h e m u s i c a l work, r e ly ing u p o n 
t h e c o m p u l s o r y l icense p rov is ion of t h i s t i t l e , 
h e sha l l serve no t i ce of s u c h i n t e n t i o n , by 
reg i s t e red ma i l , u p o n t h e c o p y r i g h t p r o p r i e ­
t o r a t h i s l a s t add res s disclosed by t h e r e c ­
o rds of t h e c o p y r i g h t office, s e n d i n g t o t h e 
c o p y r i g h t office a d u p l i c a t e of s u c h n o t i c e . " 

S E C . 3 . T h i s Act sha l l t a k e effect f o u r 
m o n t h s a f t e r i t s e n a c t m e n t excep t t h a t s e c ­
t i o n 2 of t h i s Act sha l l t a k e effect i m m e d i ­
a t e ly u p o n i t s e n a c t m e n t . T h e prov i s ions of 
t i t l e 17 of t h e U n i t e d S t a t e s Code as 
a m e n d e d by sec t ion 1 of t h i s Act , sha l l a p p l y 
on ly t o s o u n d record ings fixed, p u b l i s h e d , 
a n d c o p y r i g h t e d o n a n d a f te r t h e effective 
d a t e of t h i s Act a n d n o t h i n g i n t i t l e 17 of 
t h e U n i t e d S t a t e s Code sha l l be app l i ed r e t r o ­
ac t ive ly or be c o n s t r u e d as affecting i n a n y 
way a n y r i g h t s w i t h r e spec t t o s o u n d r eco rd ­
ings fixed before t h a t d a t e . 

Mr. McCLELLAN. Mr. President, S. 
6 4 6 , as reported by the Committee on the 
Judiciary, amends the Copyright Act of 
1 9 0 9 to establish a l imited copyright in 
sound recordings, and provides stronger 
damage provisions in the event of a vio­
lation of the mechanical royalty section 
of the copyright law. The legislation, of 
which I am the principal sponsor, is co-
sponsored by the distinguished senior 
Senator from Pennsylvania (Mr. SCOTT) , 
the senior Senator from Texas (Mr. 
T O W E R ) , the senior Senator from T e n ­
nessee (Mr. BAKER) , and the junior Sen­
ator from California (Mr. T U N N E Y ) . 

The recent rapid increase in the un-~ 
authorized commercial duplication of 
legitimate recordings has become a s e ­
rious problem both in this country and 
abroad. The widespread availability of 
inexpensive equipment has encouraged 
extensive commercial pirating of record­
ings and tapes. While it is difficult to e s ­
tablish the exact volume or dollar value 
of current pirating i t is estimated by re­
liable trade sources that the annual vol­
ume of such piracy is now in excess of 
$100 million. The pirating of records 
and tapes is not only depriving legit­
imate manufacturers of substantial i n ­
come, but performing artists and 
musicians are being denied royalties and 
contributions to pension and welfare 
funds. Federal and State Governments 
are losing tax revenues. By granting a 
l imited copyright in sound recordings 
this legislation will make a major con­
tribution to the suppression of this u n ­
ethical and unfair business competition. 

The Committee on the Judiciary on 
April 2 1 received a report from the D e ­
partment of State declaring that the D e ­
partment "fully supports S. 6 4 6 and rec­
ommends its early enactment into public 
law." The Department of State indicates 
that the United States is playing an ac­
tive role in the development of an inter­
national treaty that would include pro­
visions similar to S. 6 4 6 . The report of 
the Department further states that: 

U n i t e d S t a t e s r a t i f i ca t ion of o r a d h e r e n c e 
t o t h e p roposed t r e a t y depends , of course , 
u p o n e n a c t m e n t of a d o m e s t i c l aw s u c h a s S. 
646. Accordingly , passage of t h e p r o p o s e d 

leg is la t ion Is necessary t o give t h e D e p a r t ­
m e n t of S t a t e a n effective basis for c o n t i n u ­
i n g i t s efforts t o secure i n t e r n a t i o n a l p r o ­
t e c t i o n for Amer i can s o u n d record ings . 

The Committee on- the Judiciary has 
been informed that the Library of Con­
gress and the Copyright Office are "fully 
and unqualifiedly in favor of the purpose 
the bill is intended to fulfill." I concur 
in the view of these agencies that "the 
national and international problem of 

. record piracy is too urgent to await com­
prehensive action on copyright law re-

' vision." 
This legislation in no way restricts.f air 

business competition in the production of 
phonograph records and tapes. By virtue 
of the mechanical royalty compulsory 
license, any record manufacturer is 
authorized to use a copyrighted song that 
has been licensed for use in a recording. 
Any of the so-called pirates who wish 
to make the investment in production 
and talent that is being made by the 
legitimate record companies may make 
use of the same copyrighted songs. 

The extension of copyright protection 
to recordings has been recommended by 
the Copyright Office after protracted 
study in connection with the general re­
vision of the copyright law. This legisla­
tion has the support of all segments of 
the artistic community—authors, com­
posers, performers, music publishers, and 
record companies. At the executive ses­
sion of the Judiciary Committee which 
considered this bill there was no opposi­
tion indicated by any of the members 
who were present. I urge the Senate to 
pass S. 6 4 6 as reported and pass it today. 

Mr. President, I have received a num­
ber of communications supporting this 
bill from interested parties and orga­
nizations. 

Mr. President, I ask unanimous 
consent that there be printed at this 
point in the RECORD a few of the many 
letters which I have received describing 
the need for this legislation. 

There being no objection, the letters 
were ordered to be printed in the RECORD, 
as follows: 

, NATIONAL T A P E DISTRIBUTORS O F 
N E W J E R S E Y , I N C . , 

Linden, NJ., March 29,1971. 
Hon. SENATOR J O H N L. M C C L E L L A N , 
Chairman of the Sub-Committee on Patents, 

Trademarks, and Copyrights, The Senate, 
U.S. Capitol, Washington, D.C; 

DEAR SENATOR M C C L E L L A N : This Is t o I n ­
fo rm you of m y feel ings t o w a r d you r recen t ly 
I n t r o d u c e d a n t i p i r a c y Bill # S 6 4 6 . As Direc­
t o r of Sales on t h e Eas t Coast for m y c o m ­
p a n y , I speak for my en t i r e sales force w h e n 
I say we've long awa i t ed i n t r o d u c t i o n of 
s u c h a Bill a s # S 6 4 6 . I c a n n o t -emphas ize 
e n o u g h , h o w i m p o r t a n t i t is t o u s t o h a v e 
t h i s Bill become a law as soon as possible. 

I n m y t h r e e years w i t h Na t iona l T a p e 
D i s t r i bu to r s , I h a v e seen w h a t was a m i n o r 
b a c k r o o m c o u n t e r f e i t p r o b l e m grow i n t o 
w h a t is today ; a m a s s a r ray of illegal d u p l i ­
ca to r s of P re - r eco rded Music . T h e s e p i r a t e s 
w h o illegally d u p l i c a t e m u s i c pay n o roya l ­
t i e s n o r t axes a n d a re s imply s tea l ing . T h e i r 
s t e a l i n g f rom: legal r ecord ing companies , r e ­
co rd ing a r t i s t s , d i s t r i b u t o r s , r e t a i l s to res , 
a n d m o s t i m p o r t a n t t h e b u y i n g p u b l i c w h o 
c a n ' t a lways t e l l t h e difference b e t w e e n 
"Boot leg" a n d h o n e s t m e r c h a n d i s e . T h e y 
soon find o u t t h o u g h because i n m o s t cases 
"Boot leg" record ings a re of_poor q u a l i t y a n d 
car ry n o g u a r a n t e e of w o r k m a n s h i p t o p r o ­
t e c t t h e c o n s u m e r . IJpw*I ask y o u Is i t fair f3Xi 

t h a t a l l t h e s e t axpayer s lose o u t t o b a n d s 
of t h i eves w h o cou ld ca re less w h o is h u r t 
by t h e i r ge t r i ch qu ick ' scheme ' s all because & 
t h e r e a r e n o a d e q u a t e l aws a g a i n s t s u c h 
c h e a t i n g ? B u t n o w t h e r e is a way t o c u r b 
t h i s p i racy a n d I h o p e y o u will d o your p a r t 
b y vo t ing for t h e passage of Bill # S 6 4 6 . ' 

Not t oo long ago I received i n t h e mai l 
f rom one of m y s a l e s m e n a "Boot leg" t a p e 
a n d a l e t t e r . I n t h e l e t t e r h e asked me if 
t h e r e was a n y t h i n g t h a t could b e done t o 
s t o p t h e sale of "Boot leg" t apes t o h i s s tores . 
I n t h e p a s t year he h a s los t t h o u s a n d s of 
dol la rs i n sales because of t h i s "Boot leg" 
p r o b l e m .which for h i m only m e a n s dol lars 
los t in commiss ions . He was looking to m e 
for he lp . Now we are looking toward you. 

Respectful ly , 
T H O M A S J . CATANZARITE, 

Director of Sales.. 

D . & D . DISTRIBUTING Co., 
March 31, 1971. 

Sena to r J O H N L. M C C L E L L A N (Ark . ) , 
Chairman, Subcommittee on Patents, Trade­

marks, and Copyrights, Senate Commit­
tee on the Judiciary, U.S. Senate, Wash­
ington, D.C. 

DEAR SENATOR M C C L E L L A N : I u r g e you t o 
do eve ry th ing you c a n t o speed t h r o u g h p a s ­
sage of "Bil l S - 6 4 6 " t h e bi l l for Piracy w h i c h 
you I n t r o d u c e d on F e b r u a r y 8, 1971. 

I a m m a n a g e r of t h e P h o n o g r a p h Record 
a n d Tape Division of t h e D&H D i s t r i b u t i n g 
C o m p a n y w i t h b r a n c h e s in H a r r l s b u r g , R"~^ 
a n d Ba l t imore , Md., servicing over 600 J 
ord a n d T a p e Dealers in t h e s t a t e s of P e n k ^ ^ ^ 
Md., Va., W. Va., a n d Delaware . 

I n t h e pas t year p i racy h a s become so 
flagrant in o u r m a r k e t s as to affect t h e 
campe t i ive pos i t ion of m a n y l e g i t i m a t e dea l ­
e r s a n d place t h e m In a pos i t ion t h a t t h e y 
h a v e b e e n forced t o give a l m o s t If n o t all 
of t h e i r profi ts away in order to keep m a n y 
of t h e i r cus tomer s . 

These p i r a t e s h a v e gone t o t h e ex t reme 
of offering t h e i r p i r a t ed t a p e s t o dealers a n d 
even gas s t a t i o n s o n a c o n s i g n m e n t basis . 
M a n y of t he se d o n ' t even rea l ize t h a t t h i s 
m e r c h a n d i s e , is p i r a t ed , o t h e r s a r e adve r t i s ­
i n g i n t h e i r s to re s t h a t these records a n d 
t a p e s a r e "Boot legged a n d P i r a t e d " a n d a r e 
offering t h e m a t r id icu lous ly low pr ices . 

O n e of o u r larges t t a p e cus tomer s w h o h a s 
b e e n fighting t h i s s i t u a t i o n compet i t ive ly all 
a long is n o w cons ide r ing b u y i n g d u p l i c a t i n g 
e q u i p m e n t t o m a k e h i s own p i r a t ed t a p e s 
i n order t o m a i n t a i n h i s bus ines s a n d t h e 
i m a g e i t h a s t a k e n h i m years t o bu i ld . 

If t h i s bil l is n o t passed quick ly I c an 
see m o r e l eg i t ima te re ta i le rs g iving u p t h e 
fight a n d jo in ing t h e s e p i r a t e s t o ge t a p ie 
of t h e ac t ion I c a n also env i s ion dead 
a n d d i s t r i b u t o r s l ike ourselves who r e f u s e ^ 
b u y t h e s e , t apes a n d w h o refuse t o sell e v l 
l e g i t i m a t e m e r c h a n d i s e t o dea lers w h o h a n ^ 
die t h e s e boot legged a n d p i r a t e d t apes suf­
fe r ing loss of sales , profits a n d p o t e n t i a l 
l eg i t ima te g rowth in w h a t could be a b e a u ­
t i fu l i n d u s t r y . I t will be d i scourag ing to see 
p i r a t i n g respons ib le for a s m a n y dol lars a t 
r e t a i l a s l e g i t i m a t e p r o d u c t . 

We c a n ' t afford t o fight t h e s e people in 
civil cou r t s w h e r e we would be w a s t i n g o u r 
t i m e , effort a n d m o n e y . 

Your i n t r o d u c t i o n of t h i s bil l p o i n t s o u t 
you r conce rn for t h e effect t h e s e peop le 
h a v e o n o u r economy, n o w please d o n ' t l e t 
t h i s th ievery go on a n d on . 

Hopeful ly , 
DAVID P R E S S , 

Manager, Record—Tape Division. 

G R T CORPORATION, 
Sunnyvale, Calif., February 16,1971. 

S e n a t o r J O H N L. MCCLELLAN, 
New Senate Office Building, 
Washington, D.C. 

DEAR SENATOR M C C L E L L A N : Needless t o say, 
I a m de l igh t ed t h a t y o u r e i n t r o d u c e d bi l l S . 
4592 (now S . 646) a m e n d i n g t h e copyr igh t 

t n e 
_ 



April 29, 1971 CONGRESSIONAL RECORD — SENATE S5941 
s t a t u t e " t o provide for t h e c rea t ion of a l i -

^ m i t e d copyr igh t i n s o u n d record ings for t h e 
p u r p o s e of p r o t e c t i n g aga in s t u n a u t h o r i z e d 
d u p l i c a t i o n a n d piracy of s o u n d record ings , 
a n d for o t h e r purposes . " T h e i m p o r t of t h i s 
bil l c a n n o t be u n d e r e s t i m a t e d . 

1 Not a s ingle day passes t h a t I do n o t r e ­
ceive a field r e p o r t of new incur s ions by 
boot leggers i n t o m y bus iness . How is a legi­
t i m a t e b u s i n e s s m a n t o c o m p e t e w i t h s o m e ­
one w i t h a f rac t ion of t h e expenses who is 
the re fo re able t o sell t h e p r o d u c t for a f rac ­
t i o n of t h e price, sa id a d v a n t a g e be ing 
ga ined by un l awfu l app rop r i a t i o n ? 

T h i s m i g h t y n a t i o n of o u r s was b u i l t u p o n 
t h e co rne r s tone of A d a m S m i t h ' s ph i losophy 
of free en te rp r i se . And for decades t h e fed­
e ra l g o v e r n m e n t h a s been pass ing laws e n ­
c o u r a g i n g compe t i t i on whi le seeking t o d i s ­
s u a d e u n f a i r bus iness m e t h o d s . T h e p r e s e n t 
s i t u a t i o n of t ape pi racy is Jus t s u c h a n a rea 
w h i c h needs federal sa feguards t o foster 
" l e g i t i m a t e " compe t i t i on . 

Y o u r l eadersh ip i n t h i s a rea is s e t t i n g a n 
example t o all Amer icans of t h e func t i on of 
t h e federal g o v e r n m e n t i n foster ing a n d p r e ­
serv ing o u r sys tem of free en te rpr i se . Keep 
u p t h e good work. 

Very t r u l y yours , 
A L A N J. B A T L E T , 

President. 

COUNTRY Mus i c ASSOCIATION, I N C . , 
Nashville, Tenn., April 13,1971. 

S>—'vtor J O H N L . M C C L E L L A N , 
Jman, Subcommittee on Patents, Trade-

^^^-Aaarks, and Copyrights, Senate Office 
Building, Washington, D.C. 

DEAR SENATOR M C C L E L L A N : T h e Coun t r y 
Music Associa t ion is a n i n t e r n a t i o n a l t r a d e 
o rgan i za t i on cons i s t ing of some 3,000 m e m ­
bers d iv ided i n t o twelve ca tegor ies . 

T h e boot legging a n d coun te r f e i t i ng of 
m u s i c a l record ings is a m e n a c e t o all of o u r 
m e m b e r s h i p . T h e C o u n t r y Music Associa­
t i o n s t rong ly u rges your s u p p o r t of t h e A n t i -
P i racy Bil l a n d s t rong ly r e c o m m e n d s t h a t 
t h e boot legg ing a n d coun t e r f e i t i n g of m u s i ­
cal record ings b e m a d e a federal offense. 

I a m s u r e t h a t I do n o t need t o p o i n t o u t 
t o you a n d o t h e r m e m b e r s of you r C o m m i t ­
t e e t h e evils of pi racy In a n y field. We can , 

• however , c i t e examples of t h i s evil i n t h e 
m u s i c i n d u s t r y a n d sha l l be h a p p y t o do so, 

0 if t h e i n f o r m a t i o n is needed . 
T h a n k you very m u c h for your cons ide ra ­

t i o n . 
Sincerely, 

(Mrs.) Jo W A L K E R . 

BENDER & W I G G I N S M U S I C C O . , 
/•—v Clinton, Iowa, March 5,1971. 

j | ^ ) e c t : Bill # S 6 4 6 Ant i -P i r acy . 
«|Ritor J O H N L . M C C L E L L A N , 

P T S . Senate, Senate Committee on the Judi­
ciary, Washington, D.C. 

DEAR SENATOR M C C L E L L A N : I k n o w you 
h a v e received m a n y l e t t e r s f rom t h e so-cal led 
"b igg ies" In rega rds t o an t i - p i r acy . As a n 
o rd ina ry m u s i c s tore , q u i t e . f r e q u e n t l y sales 
r e p r e s e n t a t i v e s freely t r y t o sell u s copies of 
t h e o r ig ina l a t a m u c h r e d u c e d pr ice . I t i s 
q u i t e t e m p t i n g , especial ly w i t h keep ing t h e 
doors o p e n n o t t oo easy a n y more . However, 
we h a v e n o t d o n e i t . T h e sa lesmen te l l u s we 
are very fool ish because m a n y do I t a n d m a k e 
a m u c h finer profi t . However, I believe t h e r e 
s h o u l d be some e th i c s i n bus iness . 

We wou ld be m u c h m o r e In te res ted if o u r 
g o v e r n m e n t would p rac t i ce economy a n d c u t 
t h e r i d i cu lous inf la t ionary per iod we a re 
going t h r o u g h b a c k t o n o r m a l . 

I h a v e a sugges t ion : Ever t h i n k of w h a t 
wou ld h a p p e n if s teel , for i n s t a n c e , i n s t e a d 
of go ing a long w i t h s t r i k e r e q u e s t s t h e y 
wou ld h o l d the l i ne a n d c u t t h e cost of 
bas i c steel 10%. I a m s u r e if a l o t of t h i s 
was done, o u r Inf la t ion wou ld be con t ro l led . 

' However, the g o v e r n m e n t wou ld lose q u i t e 

a c h u n k i n payrol l t axes t h r o u g h los ing t h e 
a d d e d raises i n pay . 

Sincerely, 
ART J . BENDER. 

D. & H. DISTRIBUTING C O . , 
Baltimore, Md., April 14, 1971. 

Sena to r J O H N L. M C C L E L L A N , 
Chairman, Subcommittee on Patents, Trade­

marks, and Copyrights, Senate Commit­
tee on the Judiciary, Washington, D.C. 

DEAR SENATOR M C C L E L L A N : A S S a l e s m a n -
ager for D&H D i s t r i b u t i n g C o m p a n y i n t h e i r 
Tape Divis ion, t h e s i t u a t i o n h a s come t o 
pass whereby we a re be ing p u n i s h e d b u s i ­
ness-wise because of boot leg a n d coun te r f e i t 
t a p e s t h a t a re c i r cu l a t ing In o u r m a r k e t by 
m a n y compan ies . T h i s is affecting n o t only 
u s , b u t m a n y of o u r dealers who t r y t o b e 
l eg i t ima te a n d no t h a n d l e t h i s type of m e r ­
chand i se . 

We feel t h e t i m e h a s come for copyr igh t 
laws to be passed t h a t will afford p ro t ec t i on 
for u s a n d t h e people w i th w h o m we do b u s i ­
ness . 

T h a n k i n g you for your cons ide ra t ion , I r e ­
m a i n , 

Yours t ru ly , 
A. E. VOGT, 

Manager, Record and Tape Division. 

M O T O W N RECORD CORP., 
March 1,1971. 

Hon. J O H N L . MCCLELLAN, 
Senate Office Building, 
Washington, D.C. 

DEAR SENATOR M C C L E L L A N : I a m wr i t ing as 
a conce rned m e m b e r of t h e . r e c o r d i n g i n d u s ­
t r y w i th respec t t o legis la t ion now p e n d i n g 
i n t h e S e n a t e ' o f t h e U n i t e d S t a t e s , Bill 
# S . 6 4 6 , r ega rd ing l imi t ed copyr igh t In s o u n d 
record ings a i m e d a t t h e p r o b l e m of record 
a n d t a p e p i racy . 

For myself persona l ly a n d for n o t on ly 
t h o s e of u s a t M o t o w n Record Corpora t ion 
b u t o u r col leagues in t h e record i ndus t ry , we 
s t rong ly endorse t h i s leg is la t ion a n d c o n c u r 
en t i r e ly your s t a t e m e n t "of December 18, 
1970 on t h i s sub jec t . 

I n view of t h e fact t h a t t h i s leg is la t ion Is 
noncon t rove r s i a l in n a t u r e a n d h a s b e e n e n ­
dorsed by t h e S e n a t e S u b - c o m m i t t e e ; t h e 
Copyr igh t Office via L. Qu incy Numford , t h e 
L i b r a r i a n of Congress; a n d t h e House of 
Represen ta t ives , I would ce r ta in ly h o p e a n d 
r e q u e s t t h a t p r o m p t a n d speedy a c t i o n o n 
t h i s legis la t ion could t a k e place i n t h e 
S e n a t e . 

I a m f u r t h e r advised t h a t c e r t a i n i n t e r ­
n a t i o n a l conferences a n d conven t i ons a r e 
p re sen t ly t a k i n g p lace wh ich would grea t ly 
l e n d t o t h e e l i m i n a t i o n of p i racy i n foreign 
t e r r i to r i e s . As you p robab ly know, a s b a d as 
t h i s p rob lem is i n t h e U n i t e d S t a t e s t h e r e 
a re c e r t a i n fore ign t e r r i t o r i e s w h e r e t h i s 
p r o b l e m is even worse. I t Is very e n c o u r a g ­
i n g t o see a wor ldwide awareness of t h i s 
p r o b l e m a n d concre te s t eps be ing t a k e n t o 
c rea t e a legislat ive f ramework w i t h i n w h i c h 
t o deal In a lawful a n d r egu l a t ed m a n n e r w l t b 
t h i s p rob l em. 

I u n d e r s t a n d t h a t for Amer ican Record 
Companies a n d t h e i r a r t i s t s a n d p roduce r s t o 
be effectively p ro t ec t ed by t h e i n t e r n a t i o n a l 
a g r e e m e n t s n o w p e n d i n g , I t is necessary for 
t h e i n s t a n t l eg is la t ion g r a n t i n g l im i t ed 
copyr igh t i n s o u n d record ings t o become law. 
T h i s is, of course , a n ex t remely i m p o r t a n t 
add i t i ona l r eason I a m persona l ly r e q u e s t i n g 
y o u r favorable a n d p r o m p t cons ide ra t i on of 
t h i s legis la t ion. 

I a m s u r e i t c a n conservat ively b e e s t i ­
m a t e d t h a t t h e a r t i s t s , t h e p roduce r s , t h e 
m u s i c i a n s ( t h r o u g h A.F. of M . ) , a s well a s 
t h e owners of t h e m a s t e r t a p e s a re , by t h e 
illegal ac t s of t h e p i r a t e s , be ing depr ived of 
e n o r m o u s s u m s t o w h i c h t h e y a re r i g h t ­
ful ly en t i t l ed . T h e passage of t h i s legis la t ion 
cou ld possibly, i n i t s own way, ass is t i n 
k e e p i n g t h e pr ice of s o u n d record ings a t or 

close t o t h e i r ^present level r a t h e r t h a n be ing 
ra ised a n d c o n t r i b u t i n g t o inf la t ion . 

Sincerely you r s , 
R A L P H L. SELTZER, 

Mr. HART. Mr. President, the able 
Senator from Arkansas has correctly re­
ported to the Senate the course that the 
pending bill followed in the subcommittee 
and the full committee. Most particularly, 
when the bill was considered at the ex­
ecutive session of the full committee, no 
opposition and no questions were raised. 
Unfortunately, my schedule had me in 
attendance at a hearing of the Commerce 
Committee in Seattle, Wash, on the day 
of the executive session of the Judicial 
Committee. As a consequence, the ques­
tions I raise now were not raised in com­
mittee. For this, I am in a sense apolo­
getic. 

Mr. President, the Founding Fathers 
authorized Congress to exercise legisla­
tive power "to promote the progress of 
science and useful arts, by securing for 
limited times to authors and inventors 
the exclusive right to their respective 
writings and discoveries." This grant of 
and limit upon the power of Congress has 
given rise to copyright protection, a 
power to impose "a tax on readers for the 
purpose of giving a bounty to writers." T. 
Macaulay, Speeches on Copyright 25—C. 
Gaston, ed., for 1914. 

Although there is little by way of "leg­
islative history" on this provision of the 
Constitution, it is clear that copyright 
protection was intended to benefit "au­
thors" of "writings" for a limited period 
of time in order to promote the progress 
of science and the useful arts, l i k e the 
other constitutional delegations of au ­
thority to Congress, the copyright clause 
is both a grant of power and a limitation 
upon the power of Congress to act in this 
field. 

The bill pending before the Senate, S. 
646, is sound in purpose, troublesome in 
design, and vague in reach. I ts purpose is 
to prevent record "piracy," both the 
illegal form of piracy, where statutory 
copyright is not paid and legal piracy 
where all statutory liabilities are met. 
The latter practice is characterized by 
the committee report as unauthorized as 
well as the former; even though the latter 
complies with all that the law' requires. 
The committee report makes no measure 
of the extent of the problem, the avail­
ability of alternative remedies, nor the 
effectiveness of the remedy chosen. I n ­
deed, the report implicitly acknowledges 
that this activity is a recent phenomenon. 
The report is a further indication that 
rapid technological change may have left 
us with an inadequate legislative record 
from which to formulate precise remedies 
for carefully denned wrongs. 

The bill is troublesome in design since 
the protection granted is not precisely 
located. The committee report acknowl­
edges that "the copyrightable work com­
prises the aggregation of sounds and 
not the tangible medium of fixation." 
However the report then goes on to 
state: 

T h e copyr igh tab le e l e m e n t s i n a s o u n d 
record ing will usua l ly , t h o u g h n o t a lways , 
involve " a u t h o r s h i p " b o t h o n t h e p a r t of 
pe r fo rmers whose p e r f o r m a n c e is c a p t u r e d 
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a n d o n t h e p a r t of t h e r ecord p r o d u c e r r e ­
spons ib l e for s e t t i n g u p t h e r e c o r d i n g ses ­
s ion , c a p t u r i n g a n d e lec t ron ica l ly p rocess ing 
t h e s o u n d s , a n d c o m p i l i n g a n d e d i t i n g t h e m 
t o m a k e t h e f inal s o u n d r eco rd ing . 

Consequently, the location of copy­
right protection is left unclear—is it in 
the performer, the recorder, or the 
record—as the report acknowledges. 
Granting copyright to the record would 
seem inconsistent wi th the const i tu­
tional grant to provide copyright protec- . 
t ion where one cannot be classified as an 
author of a writing. 

The reach of the proposed bill is 
vague even if authorship is located. The 
"author" is granted the exclusive right 
to "reproduce and distribute to the pub­
lic by sale or other transfer of owner­
ship, or by rental, lease, or lending, re­
productions of the copyrighted work." A 
proviso limits the right of reproduction 
to the duplication of the sound record­
ing in a "tangible form that directly or 
indirectly recaptures the actual sounds 
fixed in the recording." The committee 
report does not define the reach of this 
grant of exclusivity to reproduce and 
distribute. How much further the right 
extends beyond exclusion of a "pirate" 
to reproduce an exact copy o n a disc or 
tape is not clear. I n a field of rapid tech­
nological change we should be careful 
no t to erect barriers to the evolution of 
technology. 

I n part, my confusion results from the 
use of the copyright grant to attack the 
problem of record piracy. Presumably, 
the committee believes record piracy i m ­
perils the investment of risk capital in 
the recording Industry, al though no 
measure of this peril i s made. This may 
well be so, and i t may be a wrong in 

fcneed of a remedy. But neither the patent 
grant nor the copyright grant were in-: 
tended to protect the separate interest 
of an entrepreneur's investment of risk 
capital. They are l imited to the protec­
t ion of authors and inventors for the 
purpose of encouraging the disclosure of 
inventions and the publication of writ­
ings. Consequently, the use of copyright 
to protect the investment of risk capi­
tal by nonauthors i s not within the scope 
of the constitutional grant. 

This does not m e a n we should be un­
concerned with the problem of protec­
t ing the investment of risk capital, if in­
vestigation reveals that the current 
state of the general law is incapable of 
protecting worthwhile investment of risk 
capital in the music industry. Granting 
record companies copyright protection in 
the process of reducing a performance to 
a tangible recording capable of reproduc­
tion, is being done to protect the "sub­
stantial income" these nonauthors de­
rive from the sale of records. This kind 
of remedy for the problem of "piracy" 
may well s tamp out the "pirates," but at 
the same time m a y well secure the mo­
nopoly profits of record companies for 
activity which is no t within the purpose 
of granting copyright protection. 

While I a m not an expert on the eco­
nomics and jurisprudence of copyright, 
m u c h less the practical problems of the 
music industry, i t would seem to me that 
careful thought and investigation of al­

ternatives may yield a less questionable 
and more precise remedy for any wrong 
which exists. 

For example, the extension of copy­
right protection to the performer of a 
musical work captured in a tangible form, 
coupled with adequate remedies, may 
prove a more successful but less drastic 
step to curb unjust piracy. Some thought 
might be given to restricting the chan­
nels of distribution of unfairly pirated 
musical-performances by penalizing any­
one who knowingly distributes pirated 
recordings. Compulsory licensing of 
whatever right is granted by S. 646 
would at least reduce the scope of the 
monopoly granted if the Congress is un­
sure of the economic facts for and 
against this proposal. 

As I have indicated, I am riot an ex­
pert on copyright or the music industry. 
However, the extension of copyright pro­
tection should not be lightly taken since 
i t has the effect of carving out an exclu­
sive monopoly over an expression of an 
idea. It is also the creation of a form 
of property which gives the property 
holder a right to tax the use of the prop­
erty or totally exclude any use. I am not 
prepared to say t h a t an artist's creation 
or performance is not entitled to copy­
right protection, although there are some 
who seriously suggest that the best i n ­
terests of society may be served by abol­
ishing some forms of copyright protec­
tion. S. Breyer, "The Uneasy Case for 
Copyright: A Study of Copyright in 
Books, Photocopies and Computer Pro­
grams," 84 Harvard Law . Review 281 
( 1 9 7 0 ) . 

By the same token, I am not willing 
to extend copyright protection without 
clear and convincing evidence that we 
reward an author for his writings in or­
der to promote science or the useful 
arts. And, I must reluctantly vote no 
•when we extend copyright protection for 
any other purpose, regardless ef how 
laudable that purpose may be. It is a mis­
use of the copyright grant; it is the ex­
tension of a monopoly over the expression 
of ideas; and it is doubtful that we will 
constitutionally remedy the problem of 
piracy without further thought and ex­
amination of alternatives available. 

An artist's expression should be as free 
as possible, consistent with the need to 
compensate the artist to induce the ex­
pression. Vesting copyright protection in 
the record manufacturer may end the 
free ride of the pirate, but it may well 
restrict the widest dissemination of the 
artist's expression without adding to the 
compensation of the artist. Thus, my vote 
nay is not a vote for the pirate and 
against the artist or even against the 
record company. My vote nay is for the 
widest dissemination- of the expression 
of ideas in a manner consistent with the 
constitutional grant of copyright author­
ity. My vote nay is for further study of 
the issue of piracy with a view toward 
clearer definition of the problem and a 
more precise remedy consistent with our 
constitutional authority. 
- Mr. McCLELLAN. Mr. President, I 

think my previous statement explaining 
the bill will suffice to confirm the need 
for this legislation and also it is suffi­

cient to answer the doubts expressed by 
my distinguished friend, the Senator* 
from Michigan. 

In view of the ovemhelming support 
for the measure and the urgency of it, I 
shall ask for immediate consideration-
of the committee amendments. 

Mr. President, I ask unanimous con­
sent that the committee amendments be 
considered en bloc. 

The PRESIDING OFFICER. Without 
objection, the amendments are consid­
ered and agreed to en bloc. 

The bill is open to further amend­
ment. If there be no further amend­
ment to be proposed, the "question is on 
the engrossment and the third reading 
of the bill. 

The bill was ordered to be engrossed 
for a third reading, was read the third 
time, and passed. 

Mr. McCLELLAN. Mr. President, I 
move that the vote by which the bill was 
passed be reconsidered. 

Mr. BYRD of West Virginia. Mr. 
President, I move to lay that motion on 
the table. 

The motion to lay on the table was 
agreed to. 
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