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COPYRIGHT REFORM A"'T OF 1993

Mr. HOGHES. Mr. Spraker, I move -to
suepend the rules and pass the bill
897) to amend title 37, United
States Code, to modify certain recorda-
‘ticn and registration requirements, to
establish copyright arbitration royalty
panels to replace the Copyright Roy-
aity Tribunal, and for other purposes,
asamended. .

The Clerk Tead as follows:

H.R. 837
Be it enacted by the Senate and House of Rep-

| Tesentatives of the United States of America in

Congress assembled,
‘SECTTON 4. SRORT TYTLE.

Wiz At moy be cided o3 the "Copywight Re-
Jown Act of 1298”7,

. tlon—""
*'(a) REQUIRED DEPOSITS.—Ercept a3;provided .
. {n subsection (c),

. brary’s policies and procedures,
 technology, and changes in patterns of publica-

SSC 3. DEPOSIT OF oonm OR ’HONORRm)lDS
FOR LIBRARY OF CONGRESS.

‘R OBLNEATION PO MAXE DEROSLTS:—Imme-
diately upon the ,publication im the United

Section 487 of ‘tifle J7, .Unitad Siates Code, Li‘_sw,eg of any work in which copyright subsists

; amended as_follows:

(1) Subsection -(a) -is omended by ‘striking
(o)’ «and «0ll that follows throuph “‘publica-
:and inserting the following:

the owner of copyright $n a
work .or of the exclusive right .of publication .of
a .work in the .United States shall deposit, gfter
the earliest date of such publication—"".

(2) Subsection (b) (3-amended—

1A) by inserting 'IDEPOST IN COPYRIGHT :GP-
FICE.—""after ''(b)"'; and

(B) by-addinp at the end the followinp: **A de-
posit made under this sectioa may .be used do
satisfy the deposit requirements of section 403.*".

13) Subsection (c) is amended—

(A) by insertinp “REGULATIONS.—"
“*(c)'’;.and

(B) by striking '‘Register -of Copyrights’' -and
Ansercing *Librarian of-Congress’..

(4).Subsection (d) is amended—

(A) by reilesignuting paragraphs (1), {2), and
{3) as subparagraphs (4), (8), and (C), resper-
(Stvely:

(B) by striking “(4) At-any thne afler publica-
ton of a ‘work :as provided by :subsection (a)’’
fand inserting the following:

‘(d) PROCEDURES.—(1) During Novernber of
each year, the Librarian of Cungress shall :pubd-
lish tn ‘the Federal Reyister -a statement of the
-categories.of works.of which Lhe iLibrary .of Ton-
«gress awishes .Lo acquire copies or phonorecords
under (his section during the nexrl -calendar

.after

. year. The Librarian :shall review such statement

annually in light of the changes dn the .Li-
changes ‘in

tion. The statement-shall ulso -describe—
“'(A) the types of works of which .only one

© wcopy:or phonorecord nezd be depasited,;
L. 'Y(B) the types of works for ‘which the deposit

requirements may be fulfilled by placing the Li-
brary of Congress on a subscription list; and

‘(C) the categories of works which are-erempt.

‘under ‘subsection () from the deposit require-
ments
*(2) Atany time after publication in the Unit-

‘ed ‘States-of a work or bedy of works";

(C) by striking “'Register of Copyriphls*’ .and
Anserting ' Librarion of Congress™;
. {D) by inserting aJter the first sentence the
folloging: *'Surh demand shal specify & date
for compliance with the demand.'’;

(E) by dnserting '\in a.civil.aclon' after ‘lare
{liable'’;

(F) in subparagraph (B) (a3 wedestgnated dy

subparagraph -(4) .of this paragraph) by .striking .

‘icest of -and-inserting ‘‘cost-to’’;

{G) in subparagrapk (C) (as redesignated by
subparagraph (A) of this paragraph) by striking
“clauses (1) and {2)"' and inserting ''subpara-
-graphs {A).and (B)";.and

(H) by adding ajter subparagraph (C) las so

. redesignated) the following:

“In addition to the penallies set forth in sub-
paragraphs (A).(3), and {(C), the person against
whom an .action ts brought under this paro-
graph shall be liable in such cction for all costs
of the United States in pursuing the demand, in-
<cluding an ameunt egrivalent 20 a reasonadle
attorney's fee.”'.

(3) Subsection (e) is amended—

(A) by ingerting ""TRANSMISSION PROGRAMS.—
“ after (z)™

(B) dy sm.’dng ‘Register of -Cam/rightx snall,
after consulting with the Libraricn of Congress
and other interested orpantzations and offi-
cigls,”” and inzerting "LidraHon of Crngress
shall, after .consulting awith interesizd organiza-
.Hons.and.officlals,’”; acd

(C) in parggoraph (2) by striking ~‘Repister of

‘Copyrights” and “inserting " Librarian of ‘Con- -

L

(6) Section 407 of title 17, Uniied Stater Code,
%8 furiher omemaed by .addivg of ihe end the Yol-
‘JDZD'IM

under ‘this title, 11 sha¥l de the vbligation of ‘the
persons identifiel in.subsection (a) wilk respect
{d0 that work, subdfect to the requirements and
-exceptions specified in this section, 10 deposit,
Jor the use-or dispasition of the Library of Con-
gress, the copies .or paonorecords spectfied in
‘such -subsection. The obligation ‘to make ‘such
deposit .arises wiii.out .any pricy notification or
demand for compiance wiih subsection (a).

*(g) RECORDS OF DErOSITS—The Librariew-of
Congress shall establish and maintain public
records of the receipt of copies ornd
‘phonorecords deporited under this section.

“(h) DATABASE -OF DEPOGSIT RECORDS—The
Librurian gf Congress shall estabdlish and -mair-
tain an electronic dotebase contnining {is
records of all deposits made under this seciion
on and after October 1, 1995, and shall rmake
such database available to the public through
one or more international information networks,

‘(1) DELEGATION -AUTHORITY.—The Librarian
of Congress may delegate to the Regivier of
Copyrights ‘or -other officer or employee of the
Library -of Congress any .of the Librarica's re-
sponsibilities. under this section.’’.

‘SEC. 3. COPYRIGHT REGISTRATION IN GKNERAL.

Section 408 of title I7, United States Code, 13
amended—

«1)-in subsection {c)—

{A)in paragraph (1) by adding wt the end the
Hollowtng: “"The Register 13 also euthcrized -to
specify by regulation classes of meterial dn
which registration .may be made without depasit
of any copy or pkonorecord, in cases tn which
<he Register deteymines that the purposes.of.e€x-
amination, registration, and deposit con be nde-
quately served -by deposit of descriptive malerial

only,-ar by a awritten .obligation .to deposit .capies
“.or phonorecords at a later date.™’; and :

(B) in paragraph [2) by striking "‘periodicals,
including newspapers™ and all that Yoilpws
through the .end o) subparagraph (B) and in-
serting “‘collective works, including perivdicals,

published within a.5-year period, on the basis.qf .

a -single .deposit and .application .and upon pey-
ment of eny special registration Jee imposed
under section 708(a)(10), if the application tden-
tifies each work separatély. including the collec-
Hveaaork containing it and its date of first pub-
teation.”’;:and

-~ {2) by adding atthe end the following:

*'(f) COPYRIGHT OFFICE HEARINGS.—~Not later
‘than 1 year after the effective dute of thts sud-
sectton, and -at l~year dintervals therecfler, the
Register of Copyrights .shall hold :pubXc hear-

Honz and practices 0f the Copyripht Office aith
respect 2o deposit of arorks in order to eliminate
deposits that are unnecessary for copyright ex-

iings 1o consider jproposals ‘to amend the raguin-’

amination ‘or ‘the ctoliections of the Library of

Longress, and in order to simplify the registra-
Morn proce@ures.”.
ISEC, 6. APPLICATION FOR COPYRIGHYT REGISTRA-
TION.

(a) APPLICATIONS.—Section £09 <f Hie 17,
United States-Code, {8 amended— :

(1) by striking “'The applwation"zmd tnsert-
inpg * (a) CONTENTS CP APFLICATICN —Thzarpl-
culon’,

[¢7] m waragrsph (3) Ly insertéag tsjore tie -

senicelon the following: ', .and if the docurient
by which ownership was obtatned has been re-
corded in the Copyright Office, the voluiie ond
page number of such recordation”;

{3) by sriking parcgrarhs (3) aad ) .cnd in-
serttiry the followirg:

(%) in the.cace of a coxrilation or derivative
work, an ideuntification of any preeristing 1201k
Or works that it is sudstantially based on or sub-
stantially -incorporates, ard a brief, general
statement of the oddilional material covered oy
3he copyright claim being registered;

'(10) at tre optien of +he cpplionnt, names,
wddreiscs, and talephome nunders of persons or

|
'
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organizations that potential users of the work
should contact concerning permissions or li-
censes to use the work, and any information
with respect to the terms of such permissions or
licenses; and'’; and

(4) by adding at the end the following:

**(b) SHORT-FORM APPLICATION.—

*(1) USE OF SHORT-FORM.—The Register of
Copyrights shall prescribe a short-form applica-
tion which may be used whenever—

‘"(A) the work is by a living author;

**(B) the claimant is the author;

*(C) the work {8 not anonymous, pseudony-
mous, or made for hire; and

(D) the work as a whole, or substantial por-
tions of it, have not been previously published
or registered,

*'(2) CONTENTS OF SHORT-FORM.—The short-
form application shall include—

*'(A) the name and address of the author;

‘‘(B) the title of the work;

‘'(C) the nationality or domicile of the author;

‘(D) the year in which creation of the work
was completed;

‘(E) if the work has been published, the date
and nation of its first pudblication;

*(F) any other information regarded by the
Register of Copyrights as bearing upon the prep-
aration or tdentification of the work or the ex-
istence, ownership, or duration of the copyright;
and

*(G) at the option of the applicant, names,
addresses, and telephone numbers of persons or
organizations that potential users of the work
should contact concerning permissions or Ii-
censes to use the work, and any information
with respect to the terms of such permissions or
licenses."".

(b) EFFECTIVE DATE.—The amendments made
by this section take effect 6 months after the
date of the enactment of this Act.

SEC. 5. REGISTRATION OF CLAIM AND ISSUANCE
OF CERTIFICATR.

(a) DETERMINATION OF REGISTRATION.—Sec-
tion 410 of title 17, United States Code, is
amended by striking subsections (a) and (b) and
inserting the following:

‘“(a) DETERMINATION OF REGISTER.—If, after
eramination, the Reygister of Copyrights deter-
mines, in accordance with the provisions of this
title, that there is no reasonable possibility that
a court would hold the work for which a deposit
{8 made pursuant to section 408(c) to be copy-
rightabdle subject matter, or the Register deter-
mines that the claim is invalid for any other
reason, the Register shall refuse registration
and notify the applicant in writing of the rea-
sons for such refusal. In all other cases, the
Register shall register the claim and issue to the
applicant a certificate of registration under the
seal of the Copyright Office. A certificate of reg-
istration issued under this section ertends only
to those component parts of the work that both
are the subject matter of copyright and the
copyright owner has the right to claim. The cer-
tificate shall contain the information set forth
in the application, together with the number
and effective date of the registration.

‘'(b) ApPPEALS PROCEDURE.—The Register of
Copyrights shall establish, and publish in the
Federal Register, a formal procedure by which
appeals may be taken from refusals under sub-
section (a) to register claims to copyright. Such
procedure shall include a final appeal to the
Register.”.

(d) JuDICIAL PROCEEDINGS.—Subsection (c) of
section 410 of title 17, United States Code, {is
amended—

(1) by f{nserting “EVIDENTIARY WEIGHT OF
CERTIFICATE.—"' after *'(c)""; and

(2) by adding at the end the following: “Any
error or omission made in good faith or upon
reasonable rellance on counsel shall not affect
the validity of the registration. In no case shall
an incorrect statement made in an application
for copyright registration invalidate the copy-
right."".

(¢) TECHNICAL AMENDMENT —Subsection (d) of
section 410 of title 17, United States Code, is
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amended by inserting **EFFECTIVE DATE OF REG-
ISTRATION.—'' after **(d)"".
SEC. 6. COPYRIGHT REGISTRATION PROVISIONS.

(a) REGISTRATION AND INFRINGEMENT AC-
TIONS.—(1) Section 411 of title 17, United States
Code, is amended—

(A) by amending the section caption to read
as follows: .

“§411. Registration and infringement actions
for certain worhs™;

(B) by striking subsection (a); and

(C) in subsection (b)—

(1) by striking **(b)’"; and

(11) by striking paragraphs (1) and (2) and in-
serting the following:

‘(1) serves notice upon the infringer, not less
than 10 or more than 30 days before such fiza-
tion, identifying the work and the specific time
and source of its first transmissfon,; and

**(2) submits an application for registration of
the copyright claim in the work, in accordance
with this title, within 3 months after the first
transmission of the work."’.

(2) The item relating to section 411 in the table
of sections at the beginning of chapter 4 of title
17, United States Code, is amended to read as
Jollows:

‘‘411. Registration and infringement actions for
certain works."’.

(b) REGISTRATION AS PREREQUISITE TO CER-
TAIN REMEDIES FOR INFRINGEMENT.—Section 412
of title 17, United States Code, and the item re-
lating to section 412 in the table of sections at
the beginning of chapter 4 of title 17, United
States Code, are repealed.

SEC. 7. REMEDIES FOR INFRINGEMENT.

Section 504(c)(2) of title 17, United States
Code, is amended in the second sentence—

(1) by striking ‘‘court {t'' and inserting ‘‘court
in'';

(2) by inserting ‘‘or eliminate’’ after '‘reduce’’;
and

(3) by striking “'to a sum of not less than
3200".
SEC. 8. NOTIFICATION OF FILING AND DETER-
MINATION OF ACTIONS.

Section 508 of title 17, United States Code, ts
amended—

(1) in subsection (a)—

(A) in the first sentence by inserting "‘and the
party filing the action®’ after '‘United States’’;
and

(B) in the second sentence dy i{nserting ‘‘and
the party filing the action' after ‘‘clerk’’; and

(2) in subsection (b) by inserting ‘‘and the
party filing the action” after ‘‘clerk of the
court’’.

SEC. 9. STUDY ON MANDATORY DEPOSIT.

(a) SUBJECT MATTER OF STUDY.—Upon the en-
actment of this Act, the Librarian of Congress
shall conduct a study of the mandatory deposit
provisions of section 407 of title 17, United
States Code. Such study shall place particular
emphasts on the implementation of section 407(e)
of such title with respect to the deposit of trans-
mission programs, as well as possible alternative
methods of obtaining deposits if the mandatory
deposit requirements of such section 407 are ex-
panded to authorize the collection, archival
preservation, and use by the Library of Con-
gress of other publicly transmitted works, in-
cluding unpublished works such as computer
programs and online databases.

(b) CoNDuCT OF STUDY.—The study under
subsection (a) shall be conducted by the Register
of Copyright, in consultation with any affected
interests, and may include the voluntary estab-
lishment, in collaboration with representatives
of such interests, of practical tests and pilot
projects.

(c) REPORT TO CONGRESS.—Not later than 18
months after the date of the enactment of this
Act, the Lidbrarian shall submit to the Congress
a report on the results of the study conducted
under this section, together with recommenda-
tions the Librarian has on—
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(1) safeguarding the interests of copyright
owners whose works are subject to the manda-
tory depostt provisions referred to in subsection
(a).

(2) fulfilling the present and future needs o°
the Ltbrary of Congress with respect to archiva:
and other collections development; and

(3) any legislation that may be necessary.

SEC. 10. STUDJES OF EFFECTS OF REGISTRATION
AND DEPOSIT PROVISIONS.

Upon the enactment of this Act, the Librarian
of Congress, after consultation with the Register
of Copyrights and any affected interesis, shall
commence a study of the extent to which
changes in the registration and deposit provi-
sions of title 17, United States Code, that are
made by this Act have affected the acquisitions
of the Library of Congress and the operations o}
the copyright registration system, and any rec-
ommendations the Librarian may have with re-
spect to such effects. Not later than 3 years after
the dute of the enactment of this Act, the Li-
brarian shall submit to the Congress a report on
such study. The Librarian may conduct further
studies described in the first sentence, and re-
port to the Congress on such studies.

SKC. I11. CONFORMING AMENDMENTS.

(a) DEFINITIONS.—Section 101 of title 17, Unit-
ed States Code, is amended by striking the defi-
nition of the '‘country of origin’ of a Berne
Convention work.

(b) INFRINGEMENT OF COPYRIGHT —Section
501(b) of title 17, United States Code, 1s amended
in the first sentence by striking **, subject to the
reguirements of section 411,".

(c) REMEDIES FOR INFRINGEMENT.—Section
504(a) of title 17, United Mates Code, i3 amended
by striking “Except as otherwise provided by
this title, an' and inserting “An’".

SKEC. 13. ADDITIONAL TECHNICAL AMENDMENTS.

(a) AMENDMENTS TO TITLE i7, UNITED STATES
Cope.—Title 17, United States Code, is amended
as follows:

(1) The definition of ‘publicly’’ contained in
section 101 is amended—

(A) by striking ‘‘clause’’ and inserting ‘‘para-
graph'’’; and

(B) by striking
‘‘process’’.

(2) The definition of *‘registration’’ contained
in section 101 is amended by striking **412,"".

(3) Section 108(e) is amended in the matter
preceding paragraph (1) by striking *'pair’’ and
inserting *'fair’’.

(4) Section 109(b)(2)(B) is amended by striking
“Copyright’’ and inserting '‘Copyrights’’.

(5) Section 304(c) is amended in the matter
preceding paragraph (1) by striking *‘the sub-
section (a)(I)(C) and inserting ‘'subsection
(a)(1xc)".

(6) Section 405(b) ts amended by striking ‘‘con-
dition or'* and inserting “‘condition for"'.

(7) The item relating to section 504 in the table
of sections at the beginning of chapter § is
amended by striking ‘‘Damage' and inserting
*Damages"’.

(8) Section 501(a) is amended by striking ‘‘sec-
tions 106 through 118’ and inserting ‘‘section
106"".

(9) Section 509(b) is amended by striking ‘‘mer-
chandise; and baggage’’ and inserting ‘‘mer-
chandise, and baggage’’.

(10) Section 601 of title 17, United States Code,
is amended—

(A) in subsection (a) by striking “‘nondramtic’’
and inserting '‘nondramatic’’; and

(B) in subsectiomn (b)(1) by striking
“'subsustantial’’ and inserting “'substantial”.

(11) Section 801(b)(4) of title 17, United States
Code, is amended by adding a perfod after
‘‘chapter 10°’,

(12) The {tem relating to section 903 in the
table of sections at the beginning of chapter 9 is
amended to read as follows:

“$03. Ownership, transfer, licensing, and rec-
ordation.™.

(13) Section 90%(b)(1) is amended—

“processs’’ and inserting
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(A) by striking **force’ and inserting "“‘work'’;
and

(B) by striking ‘‘sumbol'’ and inserting ‘‘sym-
bol”

(14) Section 910(a) is amended in the second
sentence by striking ‘‘as used’ and inserting
“'As used’’.

(15) Section 1006(b)(1) ts amended by striking

“‘Federation Television'* and inserting ‘‘Federa-
tion of Television'’.

(16) Section 1007 Lv amended—

(A) in subsection (a)(1) by striking ‘‘the cal-
endar year in which this chapter takes e//ect '
and inserting ‘‘calendar year 1992"'; and

- (B) in subsection (b) by striking “tha year in
whtch this section takes effect’’ and inserting
1992,

(17) The table of chapters at the beginning of

title 17, United States Code, is amended—

: (A) by amending the item relating to chapter

6 to read as follows:

“6. Manufacturing Requirements and
Importation y

(B) by amending the uem relating to chapter
9 to read as follows:

“9, Protection of Semiconductor Chip
Produch. .......................................
and

(C) by adding at the end the following:
“10. Digital Audio Recording Devices

and Media ...............oovvvveeeeririninnnn

(b) OTHER PROVISIONS OF LAW.~—(1} Sectton
2319(b)(1) of title 18, United States Code, i3
amended by striking ‘‘at last’’ and inserting ‘‘at
least'’.

(2) Section 1(a)(1) o/ the Act entitled "An Act
to amend chapter 9 of title 17, United States
Code, regarding protection extended to semi-
conductor chip products of foreign entities”, ap-
proved November 9, 1987 (17 U.S.C. 914 note), is
amended by striking ‘‘orginating”’ and inserting
“‘originating’’.

(3) Section 3(a)(1)(C) of the Audio Home Re-
cording Act of 1992 is amended by striking ‘‘add-
ing the following new paragraph at the end'’
and inserting ‘“‘inserting after paragraph (3) the
Jfollowing new paragraph*’.

SEC. 13. EFFECTIVE DATE.

(a) IN GENERAL.—Ezxcept as provided in sec-
tion 4(b), and subject to subsection (b) of this
section, this Act and the amendments made by
this Act take effect on the date of the enactment
_of this Act.

(b) PENDING ACTIONS.—The amendments and
repeals made by section 6 shall not affect any
action brought under title 17, United States
Code, before the date of the enactment of this
Act.

The SPEAKER pro tempore. Pursu-
ant to the rule, the gentleman from
New Jersey [Mr. HUGHES] will be recog-
nized for 20 minutes, and the gen-
tleman from California [Mr. MOOR-
HEAD] will be recognized for 20 minutes.

The Chair recognizes the gentleman
from New Jersey [Mr. HUGHES].

Mr. HUGHES. Mr. Speaker, I yield
myself such time as I may consume.

(Mr. HUGHES asked and was given
permission to revise and extend his re-
marks.)

Mr. HUGHES. Mr. Speaker, I rise in
strong support of H.R. 897, the Copy-
right Reform Act of 1993.

H.R. 897 will bring much needed re-
forms in the copyright office’s registra-
tion procedures. H.R. 897 will also
strengthen the section 407 mandatory
deposit provisions, which are an impor-
tant source of copyrighted works for
the Library of Congress.

The principal reform made by H.R.
897 18 repeal of sections 411(a) and 412 of
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title 17, United States Code. Section
411(a) requires that United States au-
thors, but not authors from countries
that are members of the Berne Conven-
tion, register their works with the
United States Copyright Office before
bringing an infringement action. Sec-
tion 412 conditions the award of statu-
tory damages and attorney’s fees on
registration being obtained before an
infringement occurs.

After 15 years experience with these
two provisions, the Committee on the
Judiciary concluded that they no
longer represent good copyright policy.
I agree.

Section 411(a) discriminates against
United States authors, who unlike
their foreign counterparts, have to go
through the time and expense of pre-
paring copyright registrations. In the
case of software, a medium-sized soft-
ware company may spend as much as
$100,000 a year. This is wasted time and
money. The section 408 deposit, typi-
cally the first and last 25 pages of re-
dacted source code, 18 of no use as a
record of the scope of the copyright
owner's claim, and it i8 of no use to the
Library of Congress, which wants the
machine-readable version of the pro-
gram.

Section 412, originally designed to
provide an indirect way for the Library
of Congress to receive deposits of copy-
righted works, has been subverted into
a defense raised by infringers in order
to deprive copyright owners of what
may be their only realistic economic
relief, statutory damages and attor-
ney’s fees. In the words of the Associa-
tion of American Publishers in a 1986
letter to the Register of Copyrights,
gsection 412 has

Become more of & shield for infringers than
a benefit to anyone. Registration as a condi-
tion to statutory damages and attorney’'s
fees in some cases, as one example, has be-
come particularly problematic. Eligibility
for such remedies has been an important in-
gredient in our copyright laws out of rec-
ognition that they may provide the only real
hope of meaningful economic relief in in-
fringement actions. A possible lack of eligi-
bility for this relief has been the cornerstone
of the tactics of even the most blatant in-
fringers under the 1976 Copyright Act. Yet,
the Copyright Office’s proposed fee increase
will undoubtedly force many authors and
other copyright owners to forego regular reg-
istration, rendering their copyrights of little
practical value against infringers who will
be emboldened by the possibility that the in-
fringed author or copyright owner will be un-
able to securs any real flnancial relief after
engaging in expensive complaint, settle-
ment, and litigation procedures. Particularly
with the proposed fee increases, the ‘Induce-
ments' will become obstacles to the protec-
tion of copyright.

The Committee on the Judiciary
agreed with this assessment and so do
I. H.R. 897 is designed to remedy the
very real problems for copyright own-
ers pointed out by the Association of
American Publishers.

Repeal of sections 411(a) and 412 will
also assist our trade negotiators as
they attempt to discourage foreign
governments from imposing formali-
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ties on U.S. works, formalities that
may have the result of depriving U.S.
authors of adequate and effective pro-
tection. H.R. 897 may be viewed as the
‘‘unfinished business' of Berne adher-
ence, as it removes the-last significant

‘vestiges of formalities in our copyright

law.

Technical measures like H.R. 887 may
appear to be green eyeshade legislation
to some, but this bill will have impor-
tant, positive effects on our copyright
industries. These industries form a
vital part of our Nation'’s economic
well-being. A report issued Monday by
the International Intellectual Property
Alliance indicates that- in 1891 copy-
right industries accounted for $206.8
billion, about 3.6 percent of our gross
domestic product, more than any other
single manufacturing sector.

The annual growth rate of the copy-
right industries is more than twice the
growth rate for the economy as a
whole. The average annual rate of job
growth in the copyright industries is
more than three times that of the
economy as & whole. Foreign sales of
U.S. copyrighted goods are conserv-
atively estimated at $36.2 billion, an
amount that puts copyright industries
third in exports, behind the airoratt
and agricultural industries.

I would now like to discuss specific
parts of the legislation, in addition to
repeal of sections 411(a) and 412,

VOLUNTARY REGISTRATION WITH THE
COPYRIGHT OFFICE

Section 408 of the Copyright Act cur-
rently provides for voluntary registra-
tion of a claim to copyright with the
Copyright Office. S8ection 408 serves a
number of purposes, two of which are
related to the reforms proposed by H.R.
897.

One purpose of section 408 is to cre-
ate a public record of claims of copy-
right and information regarding a
copyrighted work, including its owner-
ship and date of creation. Another pur-
pose i8 to act as an indirect incentive
to bring in deposits that the Library of
Congress may wish to acquire. This in-
direct incentive is accomplished by
various means, including giving a cer-
tificate of registration the status of
prima facle evidence of the work’s
copyrightability and of the facts stated
in the certificate; requiring registra-
tion in order to give a recorded trans-
fer of copyright priority over subse-
quent, conflicting transfers; and the
existence of section 413, which condi-
tions the recovery of statutory dam-
ages and attorney’s fees on registration
prior to infringement.

The changes to the copyright Office’s
registration process include: First, a
new short form application; second, a
more liberal examination standard;
third, alternative forms of deposit for
copyright registration; fourth, a formal
appeals process for refusals to register
a claim to copyright; fifth, provisions
clarifying when preexisting works have
to be disclosed on the copyright appli-
cation form in order to limit sharply
the fraud on the Copyright Office de-
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fense; and, sixth, expansion of the
group registration provisions.
OTHER COPYRIGHT OFFICE REFORMS

H.R. 897 also makes a number of
changes designed to improve the Copy-
right Office registration system and
the records of the Library of Congrees.
These include: First, amending section
410(a) to state explicitly that a certifi-
cate of registration only covers those
parts of the work that are copyright-
able and in which the copyright owner
has a right to claim ownership and sec-
ond, requiring the Register of Copy-
rights to hold annual public hearings
on the section 408 deposit and registra-
tion requirements.

MANDATORY DEPOSIT WITH THE LIBRARY OF

CONGRESS

The bill makes a number of changes
to section 407 of title 17, United States
Code, designed to strengthen and
streamline mandatory deposit for the
benefit of the Library of Congress. The
changes include: First, clarifying that
the obligation to deposit arises without
any need for prior notification or de-
mand; second, giving the Librarian
rather than the Register of Copyrights
authority over enforcement of the pro-
vision; third, permitting the Govern-
ment to recover an amount equivalent
to its attorney’s fees if it has to bring
suit to enforce its right to receive de-
posit coples; and, fourth, permitting
section 407 mandatory Library of Con-
gress deposits to be used to satisfy the
deposit requirements of copyright reg-
istration under section 408.

The bill also directs the Librarian of
Congress to publish an annual liat of
the types of works for which section
407 deposits will be sought and main-
tain a record and database of coples de-
posited under section 407. Finally, the
Librarian is also directed to undertake
a study to lay the foundation for the
eventual expansion of section 407 to in-
clude works that are technically
unpublished, but which are, neverthe-
less, publicly disseminated. In many
cases, copyright owners do not retain
this material and the Library of Con-
gress will be the sole repository. The
Copyright Act needs to be amended in
order to ensure that the Library will
receive these works. It is not feasible
to do so immediately, though. There
are many difficult issues to be re-
solved, some of which relate to the in-
formation superhighway and some of
which relate to other concerns of copy-
right owners. These are real problems
that cannot be solved overnight. They
require study and experimentation.

MISCELLANEOUS ISSUES

H.R. 897 as reported by the Commit-
tee on the Judiciary deletes two provi-
sions contained in the bill as intro-
duced: First appointment of the Reg-
ister of Copyrights by the President.
This provision was in the bill in part
because of a constitutional concern
about the Register appointing and
overseeing the arbitration panels, a
concern which has been met by having
the Librarian of Congress perform

CONGRESSIONAL RECORD —HOUSE

these duties; second, reversal of the
National Peregrine decision has been
dropped in order to study whether a
single system of recordation of trans-
fers applicable to copyrights, trade-
marks, and patents should be devel-
oped.

I urge my colleagues to support these
needed reforms.

Mr. Speaker, I reserve the balance of
my time.

Mr. BROOKS. Mr. Speakaer, | rise In support
of H.R. 897, the Copyright Reform Act of
1993.

This bill will bring needed reforms to the
Copyright Office registration process while en-
suring that the Library of rass will con-
tinue to receive copyrighted works for its col-
lections.

The copyright industries are the brightest of
our domaestic industries. American motion pic-
tures, records, and r programs are
sought throughout the world. Over 5.5 miilion
workers are empioyed by the copyright indus-
tries, or about 4.8 percent of the U.S. work

force. Economists estimate that in 1992, for-

eign sales of copyrighted works were almost
$40 billion dollars, an increase of 9 percent
over 1991. We need to do all we can 10 en-
courage the growth of our copyright industries.
H.R. 897 will heip this growth by removing bu-
reaucratic obstacles to the protection and en-
forcement of copyrights.

This bifl is the product of the distinguished
chaiman of the subcommittee on Inteliectual
Property and Judiclal Administration, the gen-
tieman from New Jersay (Mr. HUGHES] as well
as the gentieman from Massachusetts [Mr.
FRANK] and the ranking Republican member of
the subcommittes, Mr. MOORHEAD.

| commend the gentiernan from New Jersey

for his time in developing and perfecting this

::gislaﬁonwwomycolleaguosbcuppon

Mr. MOORHEAD. Mr. Speaker, I
yield myself such time as I may
consume.

Mr. Speaker, I rise in support of H.R.
897 and yield myself as much time as I
may consume.

I want to thank the gentleman from
Texas [Mr. BROOKS] for his support and
scheduling H.R. 897, the Copyright Re-
form Act of 1993. I also want to express
my appreciation to the gentleman from
New Jersey for the time and consider-
ation he gave the many concerns I had
about this legislation and congratulate
him on an excellent bill.

The most difficult concern I had re-
lated to the new, enhanced ability of
photographers to sue if copyright reg-
istration is abolished. The subcommit-
tee did hear during the second day of
hearings complaints from photog-
raphers. Although the Copyright Office
permit photographers to register 3,500
photos for one $20 registration fee, as &
practical matter photographers don't
usually register their photo. So if a
family has its picture taken and the
picture is copied by anyone other than
the photographer who took the picture
a-copyright infringement suit could be
filed by the photographers. That is the
present law. However, as a practical
matter most photos are not registered,
therefore the photographers do not file
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suit against those people who have cop-
ies made of their photographs. Abolish
registration and photographers would
be more likely to flle suit.

What I wanted to do to take care of
this problem without taking away the
copyright of the photographer would be
to authorize the judge to reduce or
remit the award of statutory damages
and not permit any recovery of costs or
attorneys fees.

Instead we are going to amend sec-
tion 504 relating to the innocent in-
fringers and permit the court to reduce
the awarad of statutory damages to zero
instead of ‘“‘not less than $200." The
gentleman from New Jersey [Mr.
HUGHES) has agreed that strong report
language on this issue 18 necessary so
the parties and the court understand
what our concerns are. And if it is
abused by the photographers then we
may need to correct it later.

Again I would like to commend the
chairman for his hard work on this
issue. I urge a favorable vote on H.R.
897 as reported by the committee.

Mr. Speaker, I yleld such time as he
may consume to the gentleman from
North Carolina (Mr. COBLE].

Mr. COBLE. Mr. Speaker, I rise in
support of H.R. 897, and would like to
express my appreciation to the gen-
tleman from New Jersey [Mr. HUGHES]
and the gentleman from California (Mr.
MOORHEAD] for their leadership and co-
operation, and I was especially pleased
what they did for the innocent in-
fringer. I too, share a concern that we
not unwittingly penalize innocent in-
fringers. Thus, the committee’s sup-
port for the amendment that removed
a statutory minimum award in the
case of infringement was a step in the
right direction.

I offered an amendment in sub-

committee which would have denied
court costs and attorney fees in cases
involving innocent infringement; how-
ever, I withdrew my amendment when
the gentleman from New Jersey [Mr.
HuGHES) assured me that the report
languagé would reveal the committee
was sympathetic to that position, and
felt that section 505 presently gave the
courts this option.
- I raised my concern with innocent in-
fringement by illustrating what could
befall the photofinishing industry.
Film processing companies as well as
small independent photofinishers as-
sure me that as a matter of policy,
they honor copyrights and do not re-
produce photos, slides, or other mate-
rial which bears a copyright or studio
name without the copyright owner’s
permission. Without some kind of
marking, however, it is imposaible for
& photofinisher to know with certainty
that a particular item 18 entitled to
copyright protection.

That 18 why with the elimination of
sections 411(a) and 412 and our earlier
action to remove notice requirements,
it is important that courts recognize
their discretion to provide no statutory
damages, costs, and attorney fees in
appropriate cases. The report language
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can be found on page 10 of the report
and reads as follows:

Under this section, the courts already have
the discretion to award an amount they be-
lieve appropriate, or no fees at all. Concern
was expressed that with the repeal of Sec-
tions 411(a) and 412 of title 17, United States
Code, litigation involving professional pho-
tographers may increase because of a fallure

"to affix a copyright notice on the photo-
graph, thus causing difficulties on the part
of individuals and photofinishers in deter-
mining copyright ownership. In cases where
a court finds the defendant to be an innocent
infringer, the Committee expects that the
courts will not, in the usual case, award
costs or attorney’s fees.

I would like to again thank the gen-
tleman from New Jersey and California
for the guidance they provided, and 1
urge & ‘‘yes’’ vote on H.R. 897.

Mr. MOORHEAD. Mr. Speaker, will
the gentleman yield?

Mr. COBLE. I yield to the gentleman
from California. 4

Mr. MOORHEAD. Mr. Speaker, I
would like to commend the Gentlemen
for his hard work and the diligence
that he put into that report language
and I want to him to know that I agree
with what he has just sald.’ We are con-
cerned about similar problems. I am
concerned about the consumer, the
Mom and Pop, the little leaguer who
may be an innocent infringer and you
are concerned about them as well plus
the small photofinisher who has no
way of determining whether something
he has been asked to reproduce i8 or is
not copyrighted. I think what the gen-
tleman has done will put the photog-
rapher on notice not to use this change
in the law to harass these people and it
will also assist the courts when they
are asked to make a determination on
the innocent infringer.

- Mr. Speaker, I yleld such time as he
may consume to the gentleman from
New York {Mr. F1sH].

Mr. FISH. Mr. Speaker, I rise in sup-
port of H.R. 897.

I too would like to commend the gen-
tlemen from Texas [Mr. BROOKS] and
New Jersey [Mr. HUGHES] and my good
friend from California (Mr. MOORHEAD]
and the gentleman from Massachusetts
{Mr. FRANK] a cosponsor of the bill for
their good work on this important leg-
islation.

-The main thrust of H.R. 897 is the
abolition of the requirement in present
copyright law which requires U.S. au-
thors to register their work with the
Copyright Office before they can insti-
tute an infringement action. This is
considered a formality (registration)
and inconsistent with the Berne Con-
vention. We got around this formality
in 1988 when we passed the implement-
ing legislation for Berne by saying that
foreign authors from Berne countries
do not have to go through registration,
only American authors need register.
This obviously discriminates against
U.S. authors, thereby placing them at
a competitive disadvantage, with for-
eign authors who do not have to spend
the resources to create deposits for
Copyright Office examination purposes.
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The Berne Convention implementing
legislation became law in October 1988.
That same year I had the honor of per-
sonally delivering those official papers
to the Director General of the World
Intellectual Property Organization
Doctor Arpad Bogsch. The Copyright
Subcommittee is presently working on
the Madrid Protocol legislation H.R.
2129 that will create an international
trademark registration system within
the World Intellectual Property Asso-
ciation. Again, the individuals and
businesses in the United States that
rely on this type of protection for their
creative works will reap substantial

benefits as a result of having a new and -

stronger relationship with 95 addi-
tional countries. I hope we can move
that legislation early next session..

I urge a favorable vote for H.R. 897.
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Again, Mr. Speaker, the individuals
and businesses in the United States
that rely on this type of protection for
their creative works will reap substan-
tial beneflts as a result of having new
and stronger relationships with the 95
additional countries. I hope we can
move that legislation early in the next
session. .

Mr. Speaker, I urge a favorable vote
on H.R. 897.

Mr. HUGHES. Mr. Speaker, I yleld
myself such time a8 I may consume.

I take this time just to say, Mr.
Speaker, that we had a very productive
session in the Subcommittee on Intel-
lectual Property and Judicial Adminis-
tration, and that would not have been
possible without the gentleman from
California [Mr. MOORHEAD], who i8 my

ranking Republican and partner. I °

thank him for the bipartisan effort
with which we have conducted business
in that committee.

Also, I commend the gentleman from
North Carolina [Mr. CoBLE] for his
work on innocent infringers in particu-
lar. He has done yeoman work, and he
has been a very valuable member of

that committee. I commend also the .

gentleman from Massachusetts [Mr.
FRANK] who was very helpful in passing
this particular piece of legislation.

Mr. Speaker, I would also thank the
professional staff. They have done a
very good job on this and on other leg-
islation during this past year. I am
talking about Hayden QGregory, the
chief counsel, and Bill Patry, as well as
Jarilyn Dupont and Ed O’Connell of the
professional staff on the majority side;
and Tom Mooney and Joe Wolfe on the
minority side.

It has been a great effort, and we
have produced a lot of legislation be-
cause we have worked in a bipartisan
fashion.

Finally, I want to thank the chair--

man of the full committee, the gen-
tleman from Texas [Mr. BROOKS], and
the ranking Minority member of the
full committee, the gentleman from
New York [Mr. Fi1sH] for their work in
making possible many bills that I
think will make a difference both in in-
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tellectual property as well as in the
area of judicial administration.

Mr. MOORHEAD. Mr. Speaker, will
the gentleman yleld?

Mr. HUGHES. I am happy to yleld to
the gentleman from California.

Mr. MOORHEAD. Mr. Speaker, I real-
ly want to congratulate the gentleman
from New Jersey [Mr. HUGHES] for the
job he has done on this Subcommittee
on Intellectual Property and Judicial
Administration. We have worked to-
gether very closely. We have gotten
out a lot of excellent legislation. I
think we have helped the people of the
United States with the job that has
been done.

I agree with the gentleman that we
have an outstanding staff that makes
that possible. The staff is able to work
together for positive results with the
members of our committee. The staff
méembers of both political parties have
worked well together.

So I think the product we have come
up with is better than what we would
have had if either party had been work-
ing alone. We have been working as a
team, and the legislation that has
come out is beneficial for all and not
Just from a narrow point of view. So I
want to congratulate the gentleman
again for his work.

Mr. HUGHES. Mr. Speaker, I yleld
back the balance of my time.

Mr. MOORHEAD. Mr. Speaker, I
yield back the balance of my time.

The SPEAKER pro tempore (Mr.
FIELDS of Louisiana). The question is
on the motion offered by the gen-
tleman from New Jersey [Mr. HUGHES]
that the House suspend the rules and
pass the bill, H.R. 897, as amended.

The question was taken; and (two-
thirds having voted in favor thereof)
the rules were suspended and the bill,
as amended, was passed.

The title of the bill was amended so
as to read: “A bill to amend title 17,
United States Code, to modify certain
registration requirements, and for
other purposes.”’

A motion to reconsider was laid on
the table.
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