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COPYRIGHT REFORM ACT OF 1993

WEDNESDAY, MARCH 3, 1993

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON INTELLECTUAL PROPERTY
AND JUDICIAL ADMINISTRATION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:12 a.m., in room
2247, Rayburn House Office Building, Hon. William J. Hughes
(chairman of the subcommittee) presiding.

Present: Representatives William J. Hughes, Jack Reed, Xavier
Becerra, Carlos J. Moorhead, Howard Coble, Hamilton Fish, Jr., F.
James Sensenbrenner, Jr., and Bill McCollum,

Also present: Hayden Gregory, counsel; William F. Patry, assist-
ant counsel; Ph{]]is Henderson, secretary; and Thomas E. Mooney,
minority counsel.

OPENING STATEMENT OF CHAIRMAN HUGHES

Mr. HUGHES. The Subcommittee on Intellectual Property and Ju-
dicial Administration will come to order. Good morning.

The Chair has received a request to cover this hearing in whole
or in part by television broadcast, radio broadcast, and still photog-
raphy, or by any of such methods of coverage. In accordance wit
committee rule 5(a) permission will be granted, unless there is
objection.

s there objection?

[No response.]

Mr. HUGHES. Hearing none, permission is granted.

This morning we will begin testimony on the Copyright Reform
Act of 1993. We will have additional testimony tomorrow, as you
may know, in room 2128, at the same time, 10 a.m.

President Clinton has said to those who argue he is not making
enough spending cuts that they should make suggestions, “Be spe-
cific.” H.R. 897 makes specific suggestions regarding two legislative
branch agencies for which this subcommittee has oversight jurisdic-
tion: Copyright Royalty Tribunal and the Copyright Office. In my
opinion, and apparently that of a majority of the Copyright Royalt
Tribunal, CRT is a good place to start. Under the l?i?l the gR’I"z
functions will be handled by the Copyright Office and ad hoc arbi-
tration panels.

Abolishing a full-time agency that has an episodic workload and
replacing it with as needed arbitration panels does make some
sense. Two of the CRT Commissioners have suggested that the bill
be amended to require that subsequent panels take into account

(1
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precedence. This seems to be a very constructive suggestion, and I
am sure these hearings will produce other useful recommendations
for improving the bill. Other parts of the bill concern reforms in
Copyright Office procedures. Testimony on this part of the bill will
be heard today and tomorrow.

The Chair, speaking for himself, is very open-minded—we want -
the very best operations. We are deeply committed to, first of all,
cost efficiency in government and very committed to seeing that
our copyright laws are properly and adequately administered. We
look forward to hearing from the witnesses and fashioning the very
best piece of legislation that we can fashion.

[The bill, H.R. 897, follows:]

103D CONGRESS '
w3 H.R.897

To amend: title 17, United States Code, to modify certain recordation and
registration requirements, to establish copyright arbitration royalty panels
to replace the Copyright Royalty Tribunal, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

FEBRUARY 16, 1993

Mr. HUGHES (for himself and Mr. FRANK of Massachusetts) introduced the
following bill; which was referred to the Committee on the Judiciary

A BILL

To amend title 17, United States Code, to modify certain
recordation and registration requirements, to establish
copyright arbitration royalty panels to replace the Copy-
right Royalty Tribunal, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Copyright Reform Act
of 1993,

Wn & W N -
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TITLE I—COPYRIGHT OFFICE
SEC. 101. coﬁmcm RE(?d@AﬂON PROVISIONS.
Section 301(b) of title 17, United States Code, is
amended— I
(1) in paragraph (3) by striking “or” after the
semicolon; '
(2) in paragraph (4) by striking the period and
inserting “; or’”’; and
(3) by adding at the end the following:
“(5) perfecting security interests.”.
SEC. 102. COPYRIGHT REGISTRATION PROVISIONS.

(a) REGISTRATION AND INFRINGEMENT ACTIONS.—
Section 411 of title 17, United States Code, is amended
to read as follows:

“g411. Registration and infringement actions

“In the case of a work consisting of sounds, images,
or both, the first fixation of which is made simultaneously
with its transmission, the copyright owner may, either be-
fore or after such fixation takes place, institute an action
for infringement under section 501, fully subject to the
remedies provided by sections 502 through 506 and sec-
tions 509 and 510, if, in accordance with requirements
that the Register of Copyrights shall prescribe by regula-
tion, the copyright owner serves notice upon the infringer,
not less than 10 or more than 30 days before such fixa-
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tion, identifying the work and the specific time and source
of its first transmission.”.

(b) REGISTRATION AS PREREQUISITE TO CERTAIN
REMEDIES FOR INFRINGEMENT.—Section 412 of title 17,
United States Code, and the item relating to section 412
in the table of sections at the beginning of chapter 4 of
title 17, United States Code, are repealed.

SEC. 103. THE COPYRIGHT OFFICE: GENERAL RESPON-
SIBILITIES AND ORGANIZATION.

(a) REGISTER OF COPYRIGHTS.—Section 701(a) of
title 17, United States Code, is amended to read as
follows: ,

“(a)(1) The President shall appoint, by and with the
advice and consent of the Senate, the Register of Copy-
rights. The Register of Copyrights shall be paid at the
rate of pay in effect for level IV of the Executive Schedule
under section 5315 of title 5.”.

“(2) All administrative functions and duties under
this title, except as otherwise specified, are the responsibil-
ity of the Register of Copyrights as director of the Copy-
right Office of the Library of Congress. The Register of
Copyrights shall appoint all other officers and employees
of the Copyright Office, who shall act under the Register’s
general direction and supervision.”.
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(b) ANNUAL REPORT.—Section 701(e) of title 17,

United States Code, is amended to read as follows:

“(e) The Register of Copyrights shall make an annual
report to the Congress on the work and acecomplishments
of the Copyright Office during the previous fiscal year.”.

(c) REPEAL.—Section 701(e) of title 17, United
States Code, is repealed.

SEC. 104. COPYRIGHT OFFICE REGULATIONS.

Section 702 of title 17, United States Code, is
amended by striking the last sentence.
SEC. 105. CONFORMING AMENDMENTS.

(a) DEFINITIONS.—Section 101 of title 17, United
States Code, is amended by striking the definition of the
“country of origin”’ of a Berne Convention work.

(b) RECORDATION OF TRANSFERS AND OTHER Doc-
UMENTS.—Section 205(c) of title 17, United States Code,
is amended by striking ‘“but only if—'"" and all that follows
through the end of paragraph (2) and inserting the follow-
ing: “but only if the document, or material attached to
it, specifically identifies the work to which it pertains so
that, after the document is indexed by the Register of
Copyrights, it would be revealed by a reasonable search
under the title or registration number of the work.”.

(¢) INFRINGEMENT OF COPYRIGHT.—Section 501(b) .

of title 17, United States Code, is amended in the first
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sentence by striking *, subject to the requirements of see-
tion 411,”.

(d) REMEDIES FOR INFRINGEMENT.—Section 504(a)
of title 17, United States Code, is amended by striking
“Except as otherwise provided by this title, an” and in-
serting “An".

TITLE II—COPYRIGHT ROYALTY
TRIBUNAL

SEC. 201. COPYRIGHT ARBITRATION ROYALTY PANELS.

(a) ESTABLISHMENT AND PURPOSE.—Section 801 of
title 17, United States Code, is amended to read as fol-
lows:

“§801. Copyright arbitration royalty panels: estab-
lishment and purpose

“(a) ESTABLISHMENT.—The Register of Copyrights
is authorized to appoint and convene copyright-arbitration
royalty panels to—

“(1) make determinations concerning the ad-
justment of the copyright royalty rates as provided

in section 803;

“(2) adjust royalty payments under section

1004(a)(3);

(3) distribute royalty fees deposited with the

Register of Copyrights under sections 111 and
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119(b) in the event a controversy over such distribu-
tion exists; and
“(4) distribute the royalty fees deposited with
the Register of Copyrights under section 1005 in the
event a controversy over such distribution exists

under section 1006(c).".

(b) MEMBERSHIP AND PROCEEDINGS.—Section 802
of title 17, United States Code, is amended to read as
follows:

“§802. Membership and proceedings of copyright ar-
bitration royalty panels

“(a) COMPOSITION OF COPYRIGHT ARBITRATION
ROYALTY PANELS.—A copyright arbitration royalty panel
shall consist of 3 arbitrators selected by the Register of
Copyr.ights pursuant to subsection (b).

‘“(b) SELECTION OF ARBITRATION PANEL.—Not
later than 10 days after publication of a notice initiating
an arbitration proceeding under section 803 or 804, and
in accordance with procedures specified by the Register
of Copyrights, the Register of Copyrights shall select 2
arbitrators from lists of arbitrators provided to the Reg-
ister by parties participating in the arbitration. The 2 ar-
bitrators so selected shall, within 10 days after their selec-
tion, choose a third arbitrator from the same lists, who
shall serve as the chairperson of the arbitrators. If such
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2 arbitrators fail to agree upon the selection of a chair-
person, the Register of Copyrights shall promptly select
the chairperson.

“(e) ARBITRATION PROCEEDINGS.—Copyright arbi-
tration royalty panels shall conduct arbitration proceed-
ings, in accordance with such procedures as they may
adopt, for the purpose of making their determinations in
carrying out the purposes set forth in section 801. The
arbitration panels shall act on the basis of a fully docu-
mented written record. Any copyright owner who claims
to be entitled to royalties under section 111 or 119 or any
interested copyright party who claims to be entitled to roy-
alties under section 1006 may submit relevant information
and proposals to the arbitration panels in proceedings ap-
plicable to such copyright owner or interested copyright
party. The partieé to the proceedings shall bear the entire
cost thereof in such manner and proportion as the arbitra-
tion panels shall direct.

“(d) REPORT TO THE REGISTER OF COPYRIGHTS.—
Not later than 180 days after publication of the notice
initiating an arbitration proceeding, the copyright arbitra-
tion royalty panel conducting the proceeding shall report
to the Register of Copyrights its determination concerning
the royalty fee or distribution of royalty fees, as the case

may be. Such report shall be accompanied by the written
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record, and shall set forth the facts that the arbitration
panel found relevant to its determination.

“(e) ACTION BY COPYRIGHT ARBITRATION ROYALTY
PANEL.—Within 60 days after receiving the report of a
copyright arbitration royalty panel under subsection (d),
the Register of Copyrights shall adopt or reject the deter-
mination of the arbitration panel. The Register shall adopt
the determination of the arbitration panel unless the Reg-
ister finds that the determination is arbitrary. If the Reg-
ister rejects the determination of the arbitration panel, the
Register shall, before the end of that 60-day period, and
after full examination of the record created in the arbitra-
tion proceeding, issue an order setting the royalty fee or
distribution of fees, as the case may be. The Register shall
cause to be published in the Federal Register the deter-
mination of the arbitration panel, and the decision of the
Register (including an order issued under the preceding
sentence). The Register shall also publicize such deter-
mination and decision in such other manner as the Reg-
ister considers appropriate. The Register shall also make
the report of the arbitration panel and the accompanying
record available for public inspection and copying.

“(f) JUDICIAL REVIEW.—Any decision of the Reg-
ister of Copyrights under subsection (e) with respect to

a determination of an arbitration panel may be appealed,
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by any aggrieved party who would be bound by the deter-
mination, to the United States Court of Appeals for the
District of Columbia Cireuit, within 30 days after the pub-
lication of the deecision in the Federal Register. The pend-
ency of an appeal under this paragraph shall not relieve
persons obligated to make royalty payments under sec-
tions 111, 119, or 1003 who would be affected by the de-

_termination on appeal to deposit the statement of account

and royalty fees specified in those sections. The court shall
have jurisdiction to modify or vacate a decision of the Reg-
ister only if it finds, on the basis of the record before the
Register, that the Register acted in an arbitrary manner.
If the court modifies the decision of the Register, the court
shall have jurisdiction to enter its own determination with
respect to the amount or distribution of royalty fees and
costs, to order the repayment of any excess fees, and to
order the payment of any underpaid fees, and the interest
pertaining respectively thereto, in accordance with its final
judgment. The court may further vacate the decision of
the arbitration panel and remand the case for arbitration
proceedings in accordance with subsection (c).”.

(¢) ADJUSTMENT OF COMPULSORY LICENSE
RATES.—Section 803 of title 17, United States Code, is
amended to read as follows:



O 00 3 &N W A W N -

L R

11

10
“$ 803. Adjustment of compulsory license rates

“(a) PETITIONS.—In accordance with subsection (b),
any owner or user of a copyrighted work whose royalty
rates are specified by this title, or by a rate established
by the Copyright Royalty Tribunal before the date of the
enactment of the Copyright Reform Act of 1993, or by
a copyright arbitration royalty panel after such date of
enactment, may file a petition with the Register of Copy-
rights declaring that the petitioner requests an adjustment
of the rate. The Register of Copyrights shall make a deter-
mination as to whether the petitioner has a significant in-
terest in the royalty rate in which an adjustment is re-
quested. If the Register determines that the petitioner has
a significant interest, the Register shall cause notice of
this determination, with the reasons therefor, to be pub-
lished in the Federal Register, together with the notice
of commencement of proceedings under this chapter. Ex-
cept as provided in subsection (b)(1), the rates set by a
copyright arbitration royalty panel shall attempt to reflect
what the fair market value of the use would be in the ab-
sence of a compulsory license.

‘(b) TYPES OF PROCEEDINGS.—

‘(1) CABLE.—In making determinations con-
cerning the adjustment of the copyright royalty rates
in section 111, copyright arbitration royalty panels



10

12
13
14
15
16
17
18
19
20
21
22
23
24
25

O 00 N O\ s W N -

12

11

shall make their determinations only in accordance

with the following provisions:

“(A) The rates established by section
111(d)(1)(B) may be adjusted to reflect na-
tional monetary inflation or deflation, or
changes in the average rates charged cable sub-
scribers for the basic service of providing sec-
ondary transmissions to maintain the real con-
stant dollar level of the royalty fee per sub-
sceriber which existed on the date' of the enact-
ment of the Copyright Reform Act of 1993, ex-
cept that—

‘(i) if the average rates charged cable
system subscribers for the basic service of
providing secondary transmissions are
changed so that the average rates exceed
national monetary inflation, no change in
the rates established by  section
111(d)(1)(B) shall be permitted; and

“(i1) no increase in the royalty fee
shall be permitted based on any reduction
in the average number of distant signal
equivalents per subsecriber.

Copyright arbitration royalty panels may con-

sider all factors relating to the maintenance of
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such level of payments including, as an extenu-
ating factor, whether the cable industry has
been restrained by subscriber rate regulating
authorities from increasing the rates for the
basic service of providing secondary trans-
missions.

“(B) In the event that the rules and regu-
lations of the Federal Communications Com-
mission are amended at any time after April
15, 1976, to permit the carriage by cable sys-
tems of additional television broadcast signals
beyond the local service area of the primary
transmitters of such signals, the royalty rates
established by section 111(d)(1)(B) may be ad-
justed to ensure that the rates for the addi-
tional distant signal equivalents resulting from
such carriage are reasonable in the light of the
changes effected by the amendment to such
rules and regulations. In determining the rea-
sonableness of rates proposed following an
amendment of Federa! Communications Com-
mission rules and regulations, a copyright arbi-
tration royalty panel shall consider, among
other factors, the economic impact on copyright

owners and users, except that no adjustment in
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royalty rates shall be made under this subpara-
graph with respect to any distant signal equiva-
lent or fraction thereof represented by—

“(i) carriage of any signal permitted
under the rules and -regulations of the Fed-
eral Communications Commission in effect
on April 15, 1976, or the carriage of a sig-
nal of the same type (that is, independent,
network, or noncommercial educational)
substituted for such permitted signal, or

“(ii) a television broadeast signal first
carried after April 15, 1976, pursuant to
an individual waiver of the rules and regu-
lations of the Federal Communications
Commission, as such rules and regulations
were in effect on April 15, 1976.

“(C) In the event of any change in the
rules and regulations of the Federal Commu-
nications Commission with respect to syn-
dicated and sports program exclusivity after
April 15, 1976, the rates established by section
111(d)(1)(B) may- be adjusted to assure that
such rates are reasonable in light of the
changes to such rules and regulations, but any

such adjustment shall apply only to the affected
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television broadcast signals carried on those
systems affected by the change.

“(D) The gross receipts limitations estab-
lished by section 111(d)(1) (C) and (D) shall be
adjusted to reflect national monetary inflation
or deflation or changes in the average rates
charged cable system subscribers for the basic
service of providing secondary transmissions to
maintain the real constant dollar value of the
exemption provided by such section; and the
royalty rate specified in such section shall not
be subject to adjustment.

“(E) With respect to proceedings under
subparagraph (A) or (D), petitions under sub-
section (a) may be filed during 1995 and in
each subsequent fifth calendar year.

“(F) With respect to proceedings under
subparagraph (B) or (C), petitions under sub-
section (a) may be filed within 12 months after
an event described in either such subsection.
Any change in royalty rates made pursuant to
subparagraph (B) or (C) may be reconsidered
in 1995 and each fifth calendar year thereafter,
in accordance with subparagraph (B) or (C), as

the case may be.
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“(2) PHONORECORDS.—With respect to pro-
ceedings to adjust the copyright royalty rates in sec-
tion 115, petitions under subsection (a) may be filed
in 1997 and in each subsequent tenth ealendar year.

“(3) COIN-OPERATED PHONORECORD PLAY-
ERS.—If a negotiated license authorized by section
116 is terminated or expires and is not replaced by
another license agreement under such section, the
Register of Copyrights shall, upon petition filed
under subsection (a) within 1 year after such termi-
nation or expiration, convene a copyright arbitration
royalty panel. The arbitration panel shall promptly
establish an interim royalty rate or rates for the
public performance by means of a coin-operated pho-
norecord player of non-dramatic musical works em-
bodied in phonorecords which had been subject to
the terminated or expired negotiated license agree-

-ment. Such rate or rates shall be the same as the

last such rate or rates and shall remain in force
until the conclusion of proceedings by the arbitration
panel, in accordance with section 802, to adjust the
royalty rates applicable to such works, or until su-
perseded by a new negotiated license agreement, as
provided in section 116(c).
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“(4) NONCOMMERCIAL BROADCASTING.—A
copyright arbitration royalty panel may commence
proceedings to adjust the copyright royalty rates in
section 118 as provided in that section.

“(5) DIGITAL AUDIO RECORDING.—The Reg-
ister of Copyrights shall make adjustments to roy-
alty payments under section 1004(a)(3) as provided
in that section.”.

(ci)' DISTRIBUTION OF COPYRIGHT ROYALTIES.—Sec-
tion 804 of title 17, United States Code, is amended to
read as follows:

“§ 804 Distribution of copyright royalties

“The distribution of royalties under this title shall be
as provided in section 111(d)(4), 119(b)(4), and 1007.”.

(e) REPEAL.—Sections 805 through 810 of title 17,
United States Code, are repealed.

(f) CLERICAL AMENDMENT.—The table of sections at
the beginning of chapter 8 of title 17, United States Code,

is amended to read as follows:

“See. 801. CopyTight arbitration royalty panels: establishment and purpose.
“Sec. 802. Membership and proceedings of copyright arbitration royalty panels.
“Sec. 803. Adjustment of compulsory license rates.
“Sec. 804. Distribution of copyright royaities.”.
SEC. 203. JUKEBOX LICENSES.

(a) REPEAL OF COMPULSORY LICENSE.—Section

116 of title 17, United States Code, and the item relating
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1 to section 116 in the table of sections at the beginning
2 of chapter 1 of such title, are repealed.

3 (b) NEGOTIATED LICENSES.—(1) Section 116A of
4 title 17, Umted States Code, is amended—
5 (A) by redesignating such section as section
6 116;
7 (B) by striking subsection (b) and redesignating
8 subsections (¢) and (d) as subsections (b) and (¢),
9 respectively;
10 (C) in subsection (b)(2) (as so redesignated) by
11 striking “Copyright Royalty Tribunal” and inserting
12 “Register of Copyrights’’;
13 (D) in subsection (c) (as so redesignated)—
14 (i) in the subsection caption by striking
15 “ROYALTY TRIBUNAL” and inserting ‘“ARBI-
16 TRATION ROYALTY PANEL”; and
17 (ii) by striking “the Copyright Royalty Tri-
18 bunal” and inserting “a copyright arbitration
19 royalty panel’’; and
20 (E) by striking subsections (e), (f), and (g).
21 (2) The table of sections at the beginning of chapter

22 1 of title 17, United States Code, is amended by striking
23 “116A” and inserting “116”.
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1 SEC. 203. PUBLIC BROADCASTING COMPULSORY LICENSE.

2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Section 118 of title 17, United States Code, is

amended—

(1) in subsection (b)—

(A) by striking the first 2 sentences;

(B) in the third sentence by striking
“works specified by this subsection” and insert-
ing “published nondramatic musical works and
published pictorial, graphic, and sculptural
works"’;

(C) in paragraph (1)—

(i) in the first sentence by striking ¢,
within one hundred and twenty days after
publication of the notice specified in this
subsection,”; and

(ii)) by strking “Copyright Royalty
Tribunal” each place it appears and insert-
ing “Register of Copyrights’’;

(D) in paragraph (2) by striking *“Tribu-
nal” and inserting ‘“‘Register of Copyrights’’;

(E) in paragraph (3)—

(1) by striking the first sentence and
inserting the following: “In the absence of
license agreements negotiated under para-
graph (2), the Register of Copyrights shall,

pursuant to section 803, convene a copy-
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right arbitration royalty panel to determine
and publish in the Federal Register a
schedule of rates and terms which, subject
to paragraph (2), shall be binding on all
owners of copyright in works specified by
this subsection and public broadeasting en-
tities, regardless of whether such copyright
owners have submitted proposals to the
. Register of Copyrights.”;
(ii) in the second sentence—

(I) by striking ‘“Copyright Roy-
alty Tribunal” and inserting “copy-
right arbitration royalty panel”’; and

(ITI) by striking “clause (2) of
this subsection” and inserting ‘‘para-
graph (2)”’; and
(iii) in the last sentence by striking

“Copyright Royalty Tribunal” and insert-
ing ‘‘Register of Copyrights”’; and
(F) by striking paragraph (4);
(2) by striking subsection (¢); and
(3) in subsection (d)—
(A) by redesignating such subsection as

* subsection (e);
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(B) by striking ‘‘to the transitional provi-
sions of subsection {b)(4), and”’; and
(C) by striking “Copyright Royalty Tribu-
nal” and inserting ‘“‘copyright arbitration roy-
alty panel”.

SEC. 204. SECONDARY TRANSMISSIONS BY SUPERSTATIONS

AND NETWORK STATIONS FOR PRIVATE

VIEWING.

Section 119 of title 17, United States Code, is

amended—

(1) in subsection (b)—

(A) in paragraph (1) by striking “, after
consultation with the Copyright Royalty Tribu-
nal,”’ each place it appears;

(B) in paragraph (2) by striking “Copy-
right Royalty Tribunal” and inserting ‘“Register
of Copyrights”’;

(C) in paragraph (3) by striking “Copy-
right Royalty Tribunal” and inserting ‘‘Register
of Copyrights”’; and

(D) in paragraph (4)—

(i) by striking “Copyright Royalty

Tribunal” each place it appears and insert-

ing “Register of Copyrights”;
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(ii) by striking “‘Tribunal” each place
it appears and inserting “Register”’; and
(iii) in subparagraph (C) by striking
‘“conduct a proceeding” in the last sen-
tence and inserting ‘‘convene a copyright
arbitration royalty panel”; and

(2) by striking subsection (¢) and inserting the
following:

“(c) DETERMINATION OF ROYALTIES.—The royalty
fee payable under subsection (b)(1)(B) shall be that estab-
lished by the Copyright Royalty Tribunal on May 1, 1992,
as corrected on May 18, 1992.”".

SEC. 205. CONFORMING AMENDMENTS.

(a) CABLE COMPULSORY LICENSE.—Section 111(d)
of title 17, United States Code, is amended as follows:

(1) Paragraph (1) is amended by striking *,
after consultation with the Copyright Royalty Tribu-
nal (if and when the Tribunal has been con-
stituted),”.

(2) Paragraph (1)(A) is amended by striking
“, after consultation with the Copyright Royalty Tri-
bunal (if and when the Tribunal has been con-
stituted),”.

(3) Paragraph (2) is amended by striking the
second and third sentences and by inserting the fol-
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lowing: “All funds held by the Secretary of the
Treasury shall be invested in interest-bearing United
States securities for later distribution by the Reg-
ister in the event no controversy over distribution ex-
ists, or by a copyright arbitration royalty panel in
the event a controversy over such distribution exists.
The Register shall compile and publish on a semi-

annual basis, a compilation of all statements of ac-

‘count covering the relevant 6-month period provided

by paragraph (1) of this subsection.”.
(4) Paragraph (4)(A) is amended—

(A) by striking “Copyright Royalty Tribu-
nal” and inserting ‘Register of Copyrights’;
and

(B) by striking “Tribunal” and inserting
“Register’’.

(5) Paragraph (4)(B) is amended to read as
follows: | '

“(B) After the first day of August of each
year, the Register of Copyrights shall determine
whether there exists a controversy concerning
the distribution of royalty fees. If the Register
determines that no such controversy exists, the
Register shall, after deducting the Copyright

Office’s reasonable administrative costs under
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this section, distribute such fees to the copy-

right owners entitled, or to their designated

agents. If the Register finds the existence of a

controversy, the Register shall, pursuant to

chapter 8 of this title, convene a copyright arbi-
tration royalty panel to determine the distribu-
tion of royalty fees.”.

(6) Paragraph (4)(C) is amended by striking
“Copyright Royalty Tribunal” and inserting “Reg-
ister of Copyrights”. '
(b) Aupio HOME RECORDING. ACT.—

(1) ROYALTY PAYMENTS.—Section 1004(a)(3)
of title 17, United States Code, is amended—

(A) by striking “Copyright Royalty Tribu-
nal” and inserting “Register of Copyrights”;
and

(B) by striking “Tribunal” and inserting

“Register”.

(2) DEPOSIT OF ROYALTY PAYMENTS.—Section
1005 of title 17, United States Code, is amended by
striking the last sentence.

(3) ENTITLEMENT TO ROYALTY PAYMENTS.—
Section 1006(c) of title 17, United States Code, is
amended by striking “Copyright Royalty Tribunal”
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and inserting “Register of Copyrights shall convene
a copyright arbitration royalty panel which”.

(4) PROCEDURES FOR DISTRIBUTING ROYALTY
PAYMENTS.—Section 1007 of title 17, United States
Code, is amended—

(A) in subsection (a)(1) by striking “Copy-
right Royalty Tribunal” and inserting ‘“‘Register
of Copyrights”;

(B) in subsection (b)—

() by striking “Copyright Royalty
Tribunal” and inserting “Register of Copy-
rights’’; and

(ii) by striking “Tribunal” each place
it appears and inserting ‘“Register’’; and
(C) in subsection (c)—

(i) by striking the first sentence and
inserting “If the Register finds the exist-
ence of a controversy, the Register shall,
pursuant to chapter 8 of this title, convene
a copyright arbitration royalty panel to de-
termine the distribution of royalty pay-
ments.”’; and

(ii) by striking ‘“Tribunal” each place
it appears and inserting “Register”’.
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(5) ARBITRATION OF CERTAIN DISPUTES.—Seec-
tion 1010 of title 17, United States Code, is
amended—

(A) in subsection (b)—

(i) by striking “Copyright Royalty
Tribunal” and inserting ‘“Register of Copy-
rights”’; and

(ii) by striking “Tribunal” each place
it appears and inserting ‘“Register”;

(B) in subsection (e) by striking “Copy-
right Royalty Tribunal” each place it appears
and inserting ‘“Register of Copyrights’’;

(C) in subsection (f)—

(i) by striking *“Copyright Royalty
Tribunal” each place it appears and insert-
ing “Register of Copyrights”’;

(iii) by striking “Tribunal” each place
it appears and inserting ‘‘Register”’; and

(iii) in the third sentence by striking
“its” and inserting “‘the Register’s”; and
(D) in subsection (g)—

(i) by striking “Copyright Royalty
Tribunal” and inserting ‘“‘Register of Copy-
rights”’; and . '
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{(ii) by striking ‘“Tribunal” each place
it appears and inserting ‘“Register’’.

TITLE III—GENERAL
PROVISIONS
SEC. 301. EFFECTIVE DATE.
(a) TITLE L—
(1) INn GENERAL.—Except as provided in para-

graph (2), the amendments made by title I take ef-

O 0 N R W =

fect on the date of the enactment of this Act.
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(2) SECTION 103.—The amendments made by

—
p—

section 103 take effect on January 1, 1994.

—
(8]

(b) TITLE II.—The amendments made by title II

k.
W

take effect on January 1, 1994.

k.
H

(¢) EFFECTIVENESS OF EXISTING RATES AND Dis-

—
(V]

TRIBUTIONS.—All royalty rates and all determinations

—
[=))

with respect to the proportionate division of compulsory

Pk
~}

license fees among copyright claimants, whether made by

k.
o

the Copyright Royalty Tribunal, or by voluntary agree-

—
O

ment, before the effective date set forth in subsection (b)

[\
(=]

shall remain in effect until modified by voluntary agree-

N
p—

ment or pursuant to the amendments made by this Act.

70-857 0 - 93 - 2
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Mr. HUGHES. The Chair recognizes the distinguished ranking Re-
publican, Mr. Moorhead. .

Mr. MOORHEAD, Thank you, Mr, Chairman.

The CRT and the Copyright Office have been of great concern to
this subcommittee for many years. The CRT was created by this
subcommittee in 1976. In t\Yne 101st Congress I offered an amend-
ment that raised the level of the Register of Copyrights to that of
the Commissioner of Patents along with salary and staff increases.

H.R. 897 has some good ideas, but it also has some provisions
that I am just not sure about. For example, the abolition of the
present statutory incentives to the Register. The vast majority of
materials received now by the the Library through copyright are
not obtained by mandatory deposit but through voluntary registra-
tion stimulated by the statutory incentives of requiring statutory
damages and attorney’s fees which this bill would eliminate. What
effect would this abolition have on the Library’s ability to gather
the necessary deposits of books and other copyrighted material so
essential to its effective operation?

The Register of Copyrights has been appointed by the Librarian
of Congress for the past 100 years. Although the Librarian is ap-
pointed by the President with the advise and consent of the Senate,
his pdsition has been, over the years, nonpolitical. The Register of
Copyrights’ position is even more nonpolitical. What will be gained
by making the Register a Presidential appointment?

Presidential appointments of the Copyright Royalty Tribunal
have not necessarily enhanced the prestige of that office. Appoint-
ments of Commissioners with expertise in copyright or communica-
tions law have been scarce. Neither Republicans nor Democratic
Presidents have distinguished themselves in this regard.

But in spite of that, the CRT has done the job it was created to
do. It has had its ups and downs, but its proceedings and deter-
minations have worked. We may need to review its inner workings.
We can establish legislative qualifications for Commissioners be-
cause I don't believe that we are going to save money by its aboli-
tion or necessarily improve the quality of their decisions by switch-
ing to arbitration panels. One problem with arbitration panels is
that they don’t have a continuity that continues throuﬁh with a
policy from year to year that the people who are dependent upon
now the Tribunal for distributions of funds have come to depend
upon and to have some idea what would happen. I think that con-
tinuity is necessary.

Maybe the testimony this morning will change by mind.

Thank you, Mr. Chairman.

Mr. HUGHES. Thank you, Mr. Moorhead.

Our first panel this morning consists of the three Commissioners
of the Copyright Royalty Tribunal: Cindy Daub, Bruce Goodman,
and Edward Damich.

Commissioner Daub was nominated by President Bush as a Com-
missioner of the Copyright Royalty Tribunal on September 6, 1989,
and following her confirmation by the Senate began her 7-year ap-

ointment. Commissioners Damich and Goodman were appointed
y President Bush on September 3, 1992, and are currently serving
as recess appointments.
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Commissioners, if you will come forward now, we would appre-
ciate it. We have received copies of your written testimony which,
without objection, will be made a part of the record in full. I am
going to ask you to proceed as you see fit.

Mr. MOORHEAD. Mr. Chairman, while you are waiting for the
witnesses to come forward, I have a 2-page memorandum I re- -
ceived by fax from the highly respected Register of Copyrights, Bar-
bara Ringer, and I would like to put her letter into the record.

Mr. HUGHES. Without objection, so ordered. If any other mem-
bers have statements they would like to submit, they will be re-
ceived, without objection.

[The memorandum follows:]



CoronTTes For LiTerARY PrOPERTY STUDIES

®Counsd  Mapch 2, 1993

To1 Hon, Willlam J. Hughes, Hon. Barney ¥runk, Hon. Carlos J. Moorhead
Subcoamittes on Intelleotual Property and Judioial Adainistration

oot Ron. Dennis DeConaini, Hon. Orrin G. Hatech, Regleter Ralph Oman

Hayden Gregory, Tom Moaney, Karea Robb,
Darrell Punathiere, Azn Harkins

Frow: Irvin Karp, John N. Kernochan, Barbara Ringer
Re: ofors Aot of 8.

We oppose H.R. 897 in {ta present forn and urge that your Subcoa-
nittee schedule additional hearings in s few wooks 00 that we and other
organisations concerned with reforn of the Copyright Aot san testify about
our objections %o the Bill, propode needed changes, and answer your ques~
tions concerning our views — and have a reasonable time to prepare our
testizmony and statensnts. The few days between cur obtaining the Bill and
toaorrov's hearing 444 not give us sufficient time to provide you with a
full etatenent of our position. We will & 20. We wvish, howover, to make
these conments on the eve of the hearings.

We believe sections 412 and 411(a) should be elisinatsd froa the
Copyright Aot, but not Yy enaocting H.R. 897 in its present fora. In 1989,
Irvin Karp teatified on the imequities of Sectionr 412 and urged the Rouse
and Senate subcomaittees on copyright to aseliorate them. Neither the
Subcomnittees, ncr author ar user groups, indicated any interest in revis-
ing or eliainating Section 412 nor did the Congress choose to sliminate
8eotion 417(a) vith respest to American authors when it had the opportunity
to do so vhen enacting the Berne Convention Implementation Aot.

Having thus ascepted and lived with these seotions for geveral
years, wo belisve the Subcommittees and the orgarizations that support
imnediate passage of H.R. 897 to eliminate thea can afford to wvait a few
months more while the Subcommitiees consider the Bill's amendzent to pro-
vide alteormative incentives for woluntary reglatretion %o replace

40 Woodland Drive, RyeBrook, NY 10573 (914)939-5386
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;ectiona 411(a) and 412. We will suggest some of thess, and others can be

ound.

We believe there 1o no sound reason why the Regleter of Copyrights
should de appointed bty the President rather than by the Librarian of Con-
greaa who 1s a Presidential appointee. Librarians of Congress bave appoint-
ad Reglaters of’ Copyright for the last century, ani the system has worked
vell —- giving the Country a series of qualified, non-political Registers,
including Arthur Pisher, Abrahum Raninstein and Barbara Ringer, vho initi-
ated and guccessf1lly conducted the wmonumental 20-year progran to overhaul
the United States Copyright Act. The Buckley deczision would not require
that the Reglster be a Presidential appointee if the dispute-resolving
functions of the Copyright Royalty Tridunal were transferred to "ad hoe
arbitration pansls® in the Copyright Jf%ice or if the Register distridbuted
fees or decided eppeala of deolslons by the arbitration panels.

Wo believe, however, that the Copyright Royalty Tribunal should be
restructured not abolished. The Tribunal approach has several advantages
over ad hoc arbitration, including ths essential continuity (which Commis-
sioner Edvard J. Damich etressed in his letter to you) and edherence to
srecedent which the Tribunal, even in restructured form, would provide.
There are other serious problems with 7ad hoc arbitration” that ashould be
oexanined in subsequont hearings.

- * * *

The Conmittee for Literary Property Studies 1s an informal, not-for-profit,
non-funded group. It conceived and proposed <he 1992 Automatic Copyright
Renewal Amendrent to the Copyright Aot. Its apicus curlae brief in the
"Rear W.niow" case was cited ty Justice O'Connor as proviiing one of the
fundanental reasonsfor upholding the conclusion reached Yy her majority
opinion,.

Barbara Ringer is the former Register of Copyrights.

John M. Kernochan 1s Nash Professor Eoeritus of law at the Columbia Univer-
sity Law School and Director of its Center for law and the Arta.

Irwin Karp was counsal to ihe Authors League of America for 33 years, he
and chaired the Stais Department's Ad Hoc Working 3roup on U.8. Adherence
%0 the Berne Convention. He has testified frequsntly before the
Subconnittee on copyright ani related isoues.
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Mr. HUGHES. Why don’t we begin with you, Ms. Daub? We have
your statement, which will be made a part of the record. You may
summarize, hopefully, and we will go on to the other two Commis-
sioners.

STATEMENT OF CINDY 8. DAUB. CHAIRMAN, COPYRIGHT
ROYALTY TRIBUNAL

Ms. Daus. Thank you, Mr. Chairman. Mr. Chairman, Congress-
man Moorhead, Congressman Reed, Congressman McCollum, I am
honored to have this opportunity to testify before you this morning.
It is unfortunate that we, the Commissioners of the Copyright Roy-
alty Tribunal, are not appearing here today as a unified body with
the same purpose in mind, the preservation of the Copyright Roy-
alty Tribunal. Therefore, the detailed statement I am now submit-
ting for the record and my oral remarks represent my personal
views. My remarks will be twofold in nature, and I certainly hope
to complete them in the limited time provided. :

First, Mr. Chairman, I too watched with a keen interest Presi-
dent Clinton's first address to the Nation. I strongly support and
applaud the President’s attempt to streamline the Federal Govern-
ment and eliminate wasteful bureaucracy. However, Mr. Chairman,
if that is your goal, then the Copyright Reform Act of 1993 is not
the way to achieve it. Your statement introducing the bill describes
it as a win-win bill that will eliminate an unnecessary agency, re-
duce the size of the legislative branch employment and remove bu-
reaucratic obstacles to the enforcement of copyright. -

On the surface the bill seems to appeal. But even a brief look be-
hind the political pump reveals that this bill will have the contrary
effect. This committee is well aware of the CRT’s statutorily man-
dated areas of responsibilities. Therefore, I would like to briefly
state our accomplishments during the year 1992 to show you just
a %_impse of our workload and its importance.

uring the fiscal year 1992 oral hearing for the 1989, cable roy-
alty distribution alone lasted from October through December. This
began September 1991. And distribution of all of the 1989 cable
royalties has been completed. We also made a 90-percent partial
distribution of the 1990 cable royalties and had to grapple with a
complicated motion to dismiss one of the claimants which had
based its claim on a unique statutory interpretation.

In February of the same year, the CRT assembled an arbitration
panel for the purpose of adjusting the satellite rate, and then re-
viewed the panel's determination to assess whether it complied
with the statutory criteria. Upon finding that the determination
was reasonable, CRT adopted and published it in May 1992,

During the same calendar year of 1992 the CRT also held the
combined 1989, 1990, 1991 satellite royalty distribution hearing.
During May through December 1992 the CRT had held a paper
hearing to determine the new rates and terms for public broadcast-
ing.

%n addition to all of the above, during the latter part of 1992 the
Tribunal also had to deal with the implementation of the new
Audio Home Recording Act, a new and additional responsibility as-
signed to the CRT by your committee and the Congress just last
year. The Tribunal held an informal meeting with tﬁ‘\‘e parties af-
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fected by the new act and issued an advanced notice of rulemaking
to implement the act.

Mr. Chairman, most notably, all of this work was accomplished
with the limited resources we have, with the Tribunal’s total staff
of nine, including the three Commissioners present here today—al-
though my two colleagues were not there for the most of the year.

Though Congress appropriated funds for 18 positions 16 years
ago, our total staff of 9 are fewer in number today than when we—
the first Tribunal had a staff of 10 people. Not many Federal agen-
cies can claim that although their responsibilities have increased
they operate with fewer people today than when they were created.

Mr. Chairman, in your statement you described the CRT as a
broken and unnecessary agency. The CRT’s record would dispute
your assessment. The only study done by the General Accounting
Office at the request of (x,ongress examined the operation of our
agency. The GAO concluded in its report that “It is clear the Tribu-
nal was given a very difficult task with no technical support and
minimal authority with which to work.” In fact, with few remands
all of the CRT’s determinations were affirmed by the appellate
courts.

Mr. Chairman, in your statement you argued the bill would bene-
fit the taxpayers. I would beg to difter with you. Eighty-six percent
of the total current operating budget of $911,000 comes from royal-
ties and only 14 percent or $130,000 from taxpayers. Qur total
budget is less than Y2 of 1 percent, administering approximately
$200 million of copyright royalties annually. Just for the record,
during the past 16 years the Tribunal distributed over $1 billion
in cable royalties alone. The Tribunal is the only pay-as-you-go
Federal agency that I know of, with the exception of perhaps the
Federal Reserve Board.

The Appropriations subcommittee chairman, Mr. Vic Fazio, has
referred to the agency as exemplary in frugality and has regularly
lauded the Tribunal’s efficiency and professionalism. In the words
of Chairman Fazio during the 1993 appropriations hearing, he
said, “When you think of all the money adjudication costs, it is an
incredible total and small amount of public funds to make it all
happen. You, CRT, are really doing the job. You have not taken ad-
vantage at all of the sources of revenue that you have coming to
you. I think everyone on the Tribunal has operated in a very busi-
ness and professional-like manner.”

Mr. Chairman, you also mentioned that the royalty claimants
would benefit from cost savings. A careful review of the proposal
discloses that not only will it not save these parties any money, it
will likely increase their costs. The bill proposes to impose addi-
tional responsibilities on the Register of Copyrights. It is inconceiv-
able that the Register will be able to perform these additional re-
sponsibilities without a staff. Unlike the Tribunal which funds 86
percent of its operating costs with the royalties, the Register’s cost
of operation may have to be fully funded with taxpayer dollars.

There will also be additional costs in setting up the internal
working of this new shop, and, of course, dismantling the current
Tribunal. Additionally, Mr. Chairman, the use of an arbitration
panel has the following drawbacks. No. 1, it would not provide nec-
essary stability to properly perform CRT’s current functions. No. 2,
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arbitrators would not be required to undergo the scrutiny of a Sen-
ate confirmation. Such scrutiny serves to weed out potential and
actual conflicts of interest in an area which involves hundreds of
millions of dollars.

No. 3, since the arbitrator’s compensation depends on the length
and complexity of the proceeding, unlike Commissioners, whose
salaries are not contingent upon these factors, there would be an
incentive to prolong the proceeding.

No. 4, since an arbitration panel would not be convened until
there is a controversy, the arbitrators would not be available to fa-
cilitate settlements, nor would they have the incentive to do so.

No. 5, an arbitration panel’s rates would not be any closer to
marketplace rates than CRT’s rates because the panel would be re-
quired to operate under the same statutory restraints that have ap-
plied to the Tribunal. Moreover, the panel’s rates would not be any
closer to marketplace rates than CRT’s since CRT has historically
made every effort to determine a rate that is as close as possible
to a free marketplace. :

No. 6, this will also increase the claimants’ cost because panel
determinations are not binding on future panels. The establish-
ment of precedent by the CRT has been a predominant impetus be-
hind the long history of settlements. In essence, the parties will be
reinventing the wheel with each and every proceeding under the
proposed bill.

* No. 7, an additional detriment is the fact that the panel’s deci-
sions may have to be reviewed by the courts.

In addition, Mr. Chairman, transferring CRT responsibilities to
the Copyright Office will destroy the independent nature of the en-
tity that not only determines distribution among copyright owners
but sets rates for copyright users. Independence %rom the Copyright
Office is essential since the Copyright Office has historically been
viewed, rightfully or wrongfully, by industry as the defender of the
copyright owner, which would Kamper the Copyright Office’s ability
to perform the most essential role of settlement facilitator.

The Tribunal has always operated with the overriding philosophy
that it is an independent agency free from political pressures, en-
gaged in balancing the equities of copyright owners and copyright
users based solely on the record evidence placed before it. The CRT
has always prided itself on being neither owner friendly nor user
friendly, but a complete neutral arbiter.

Mr. Chairman, now this brings me to address your comment on
the Commissioners feuding. Mr. Chairman, the subject matter I am
about to address is not a pleasant one. However, in view of the fact
that your statement reveals certain perceptions of CRT Commis-
sioners and because of the positions my colleagues have taken, I
must address them by describing to you some of the circumstances
which have prevailed at the Tribunal recently.

My friends and my two colleagues who are seated here today who
are recess appointees, as you pointed out, who arrived at the Tribu-
nal simultaneously, asked me as the Chairman of the aﬁency to
sign off on the purchase of expensive personal items which the
dagency did not need. Included were personal computers and print-
ers with additional parts such as modems that were compatible
with home systems for their private offices, requests for
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speakerphones, dictaphone equipment. When they were told by my-
self and the staff administrator the agency had no money to pur-
chase those items, I was told to delay the Kearing date of the Sen-
eral Counsel who was already scheduled to arrive, as well as to
make cuts from the agency employees’ compensation. I objected
but I was outvoted. They requested agency funds for their personai
swearing-in reception, which I objected to given our shortage of
funds. However, subsequently I was told that they had used CRT’s
postage meter for 500-plus invitations for that reception.

It became clear as time passed that one of the Commissioners
may be conducting private business for profit within CRT’s office.
Commissioner Goodman founded a private company called FYI
Networks, Inc., shortly before he was nominated to the current po-
sition and currently is the president of that company.

Mr. Chairman, with your permission, I have a couple of docu-
ments I would like to present to you, and that would be self-explan-

atory.

l\?r’. HuGHES. Without objection, it will be so received. Staff will
receive the documents.

[The documents follow:]



APPENDIX 1

CONFIDENTIAL DISCLOSURE AGREEMENT

This Agreement is ettered ixto by and between the FYI Netwark, Inc., 5335 Wiscansin
Aveume, Site 300, Washingma, D.C. 20015-2003 ("FYT") and Gerge A Tejadilla, 310 St.
Mary's, Suite 2201, San Amomio, Texas 75205 (TInvestar”).

WITNESSETH

WHEREAS, FY1 is the owner of certain propuictary infacmarion refazed 1o programuming
vendors, and consultans, addressess and telephaove mamibers (hereinafizr refored © 35 the
“Informmtion”) with ail dghr, dde, and interest vesied thecefn, and hgving the amhariy to
disclose said Information;

WHEREAS, FYI desires t disclose 't Investor the Informmation for Investor’s evaluarion
of said [nformation for favestment parposes;

mMm»mmm»mmmmmm '
in crder to determine ity nvestmext potential;

- NOW THEREFQRE, in view of fhe mmtral covenams herein and coasideration flowiog
from each of the parties ™ the other, Be parties hereto agree to the terms and conditicns
comtined herein:

i. Investor agrees nat o use for himself ar others, or disclose ©© others, or permit the use
aor disclosxe of, axy aspect of the. Information, inchufiog bt not Hited to, detalls concerning
the developmest of the Information withone first recefving wrirten amhoriztion to do so from
FYT,

2 Iovestor agrees not © disclose o any uanthorized party the facs dat FY1 is maketiog,
or plans to marker, 2 service, programming, prodocts, or concepns idextified in or related in agy
wmﬂmhﬁ:mnm.

3.  Iovesor wamants snd represents that any Infhrasion learned from FYT shall be wsed by
Inveser solely for the purpose of rvestmenn evatvetion;

4. In arder o0 avoid disclosnre of Information w ey other person, firm, corporation of
association, Investor agrees that for g period of three (3) years from the date of sxid disclosare,
be will ear soch Informstion as coufidential sod with at least the ame degres of are as
Investar emxploys with respect t his owa information which be does pox wish @ have pubfished
wwmmﬂhnmmh@ndnhm
wiich fc2

s  Independeniy developad by Investor withott benefit of this disclosure or was
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alrexdy known w0 Investor a2 the time of this disclosre;

Pehlicly kuown or becomes pebiicly known by the actioas of dird pardes;
&Mﬂymwm&matnmmzmmm
Righafolly received by mmnmdm from a third
paxty In accordance with the dights granted to Tavestor by soch third pasty; or
e Agpproved in writing by FYI for relezse by Courpany.

S. Iovestar shall be emitied, ax his option, © subxject the taformation w soch evalgarion as
in Ids judgement is warranted aed 1o disclose such Information t employees of Investar. Soch
eaployees shall be required to bold s2id Infoomation in the same degree of confidensisbity as
Tnvestar, who sl be responsible for any breach.

6.  No obligation of pzymen is asanned by, nor may be implied agaiust Investor by this
Coafidential Disclosmre Agreement, other than that of wening the Iuformation as described
above. ACCEPTANCE OF THE INFORMATION SHALL NOT GIVE INVESTOR THE
RIGHT TO USE THE INFORMATION FOR OTHER TBAN THE SPECIFIED PURPOSES.

7.  Upon request by FYI, Investor will retorn o FY] all origirals and all copies of the
Tformarion in the possession of Investar.

3 All comummications, notices, 2nd exchanges of Information comearplated herein shall be -
sent o the parties st the respective addresses first above mentioned.

9. In the event thut amy one or more of the provisicns contained in this Confidernial
Discloamre Agreement shall, for any reason, behddmbiunﬁd,mgpl.cm_bh
any respect, such invaBdixy, fegafity or nenforcesbility shall noe 2ffect sny other provision
thereaf and this Confidential Disclosme Agreement shall be construed as if soch fnvafid, illegal,
or unenfexceable bad pever been contained herwin. Addhionally, Ia Heg of such favahid, Megal,
ar wgenforeeshle provision, there shall be deemed to be added amomatically,as a part of this
Confidenzial Disclosare Agreement, a provision zs similer to such provision as shall be valid,
legal, and enforcezhle.

IN WITNESS WHEREOF, the paties berew lave cither exerwed this instrumemt
themseives ar have cansed this fosroment  be execumed by their dnly amborized represeomrives.

AP o




FAX

T0s  BRUCE GOODMAN
FROM: NR. FIRENAN
DATE: DEC. 28, 199
T RECEIVED THE ENCLOSED FAX — ISN'T THIS INTERESTING 77
FOR YOUR INFO, I HAVE WADE CONTACT VITH A STRONG RUSSIAN
GROUP LHO ARE CHECKING INTO TME RUSSIAN AMERICAN
INTERMATIONAL LTD TO SEE IF KHATSENKOV IS USING IT ...
HOU DO YOU THINK UE EHOULD HANBLE THIS FAX 7 DG ANYTHING ?
PLEASE OIVE ME A RING IN FLORIDA AT: 487/798-94%¢, TO
DISCUSS “FYT*, AS I HAVE BEEN CONTIMUALLY RUNNING INTO
FRIENDS OF AING WMO ARE VITALLY INTERESTED IN INVESTING
BUT T AN AT A LOSS YO TELL THEN THE FACTS, BECAUSE I AN
COMPLETELY IN THE DARK MHAT OUR MEXT WOVE IS ... WILL YOU
PLERSE ENLIGHTEN WE, ONE WAY OR ANOTHER ..
_ reDs.,
MR. FIRENAN

I WOLLD APPRECIATE YOUR NOT "XEEPING ME HANGING® ...

ENC - 1 PAGE
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MOCKOBCKO-AKYTCKMA . MOSCOW-HAKUT
TaProshiil AOM ‘ TRADING HOUSE
Supa " TOCPRIERK * » POCREDNIX ® Company

DR, » Maams. . . WA, "Momarvhe ” Rids.,
o el Apten. 2. 58 % Novy Artat,
Toa, DML . Sasmow 11720, Russla
Sum g8 DD Tal: 09 290009
. Tam 08D VRN
- N
.- m e

The Honorabls Siman C. Fireman

Deceabar 23, 1992

Dear Simon,

~x
1 hava the pledasurv Lo wish you esd: yeur delightful wifa Norme aerry
Christnos and a happy New Year. Ilelso vwish yeusr fanily praaperity
and flaurishing.

Ny affairs orw in = gesd state and P.x taks the norual course...

Sincerely yours,

Q . Uhetprusn—

G.Rhatsenkov
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Robert A. Garrett

Arnold & Porter

1200 New Hampshire Ave., N.W.
Washington, D.C. 20036
(202)872-6700

(202)872-6720 FPAX
(Represents MLB)

.Thomas J. Ostertaq

Office of the Commissioner
of Baseball

350 Park Ave., 17th Ploor

New York, NY 10023

(212)371-7800

(212)355-0007 PAX

Philip R. Hochberg
Baraff, Koerner, Olender

& Hochbergq
Suite 300
5335 Wisconsin Avenue, N.W.
Washington, D.C. 20015-2003
(202)686-3200
(202)686-8282 PFAX
(Represents NBA & NHL)

Judith Jurin Semo

Squire, Sanders & Dempsey
1201 Pennsylvania Ave., N.W.
Washington, D.C. 20004
(202) 626-6600

(202)626-6780 FAX
(Represents NCAA)
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Major League Baseball

National Basketball Assn.
National Hockey League

) National Collegiate Athletic

Agsociation
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“noted”more for providin nE: employme;
- political’ appointees-than -fo
the industry it should.serve. "=+ F
Certainly, I recognize that calhng for the abohuon of‘
my owm agency is: akin. to_an mfamrymans calling
down artillery fire on his ‘own position: But I hope: this..’
letter. will be a call to arms to other presidential appoin- _
‘tees who- recognize that entrénched bureaucracy must
© give way to enlightened’ sacrifice if’ America is to
achxeve its economic potential.

. Very u'u]y yours,
i Bruce D. Goodman _. _ | _
L _‘]___...

Feb 22 1993 Broadcasting

48 Wasningion
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Mr. HUGHES. You may proceed.

Ms. DAUB. Mr. Chairman, if you take just a few seconds to look
at the documents called appendix I and appendix II.

[Pause.]

Mr. HUGHES. Have you previously brought this to the attention
of the Chair or anybody? Is this the first time I have seen these
documents? :

Ms. DAUB. Yes, sir.

Mr. HUGHES. Because I don’t remember seeing appendix I or ap-
pendix II.

Ms. DAUB. No, I have not.

Mr. HUGHES. Is there some reason they were not submitted be-
fore the hearing?

Ms. DAUB. Yes, sir.

Mr. HUGHES. What is that?

Ms. DaAuB. Your staff and my colleagues have been in commu-
nications and I wasn’t sure whether or not that would be commu-
nicated back to my colleagues.

Mr. HUGHES. Oh, I see. OK, you may proceed.

Ms. DAUB. If you refer appendixes I and II you will note that FYI
Network, Inc., is located in the same office suite as one of the law
firms which come before us to collect millions of dollars. These doc-
uments raise conflict of interest concerns. We will soon be engaging
in 1990 cable distribution hearings and this law firm will come be-
fore us to argue for their clients.

I would also like you to take a minute to read appendix I, and
you will note that this document came through CRT’s fax machine.
Mr. Chairman, this is only one example.

[Pause.]

Mr. HUGHES. You may proceed.

Ms. DAUB. Thank you. Conducting his private business in CRT’s
office often interferes with the agency’s own work. Mr. Chairman,
as you can see from appendix III Commissioner Goodman is the
same person who wrote that article, where he calls for the abolish-
ment of the Tribunal and calls the agency “a bureaucratic Ener-
gizer bunn’y which has outlived its usefulness but keeps on going
and going.

Moreover, my two colleagues signed off on each other’s financial
disclosure forms and forwarded them to the Government Ethics Of-
fice. As you are aware, these forms should have been reviewed and
signed by an independent reviewer.

y two colleagues make up the majority vote in the agency, and
they have attempted to change the internal rules to meet their own
needs. Whenever I have objected and raised concerns with respect
to the legality or legal matters, I was accused of not following ma-
jority rule. It seems to me that the temporary nature of the Com-
missioners tenure provide fertile ground for potential abuse. It is
even more dangerous where the recess appointees make up the ma-
jority. When one reads my colleagues’ letters calling for the abolish-
ment and/or reform of the Tribunal, to the public they would ap-
pear very heroic. However, their actions are rather questionable, to
be completely candid. I could not believe this is the same Mr. Good-
man who lobbied long and hard to be confirmed for a full 7-year
term, the same Mr. Goodman who is using the offices of the Tribu-
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nal and government equipment for his personal business. Surely if
the Tribunal is to be abolished there are two distinct potential ad-
vantages my two colleagues might have:

No. 1. They will maximize their stay at CRT. Their recess ap-
pointment could end at any time with the President’s own ap-
pointees. But the chance of the President appointing their replace-
ments is reduced drastically if the Tribunal is the target for abol-
ishment.

No. 2. The 2-year ban from lobbying one’s own agency for govern-
ment officials after their termination of employment would not
exist if the function of CRT is under another iovernment agency.
Mr. Goodman then would be free to lobby and the agency’s abolish-
ment may very well boost his business as the communications in-
dustry expert. Your bill, Mr. Chairman, unfortunately would work
favorably for Mr. Goodman’s self-interest.

It should be said, as unnecessarily difficult as it has been, not-
withstanding the tension created by the conduct, the substantive
work of the ﬁ‘ribunal has been discharged with high quality and on
time. Mr. Chairman, there are no tax dollars to be saved, no down-
sizing of government to be achieved, no cost savings in setting dis-
putes for the claimants except perhaps losing the current independ-
ent nature of the entity, lose the negotiating facilitating capacity
by transferring CRT duties to the Copyright Office, it will likely
lead to some difficult disruption.

However, Mr. Chairman, I do understand that these are difficult
times for our country. Therefore, I offer the following recommenda-
tions:

First, fully fund the Tribunal’s bud(giet from royalties. This fi-
nancing method was originally proposed by former Legislative Ap-
propriations Subcommittee member, Congressman Clair Burgener
of California, as a means of reducing the tax burden. I believe that
this proposal will find supﬁort in the industry, and some of the
members of the industry have already expressed their support.
This amount will be far less than additional arbitration and litiga-
tion costs that would be forced upon the claimants by the proposed
changes. It is a small price to pay to ensure objectivity and inde-
pendence of important determinations.

Second, the change should be accompanied by the additional
modification of the current statute to force the staggering of the
Commissioners terms. Mr. Chairman, this way the Tribunal will
not be put into a vulnerable position when there is only one va-
cancy at a time. Therefore, I suggest that the staggering be every
2 years.

)IIVIr. Chairman, I truly believe that the Tribunal is a worthwhile
agency. I strongly ask that you reconsider your bill.

Mr. Chairman, that concludes my statement. Thank you for your
attentiveness to my remarks, and I look forward to your questions.

Mr. HuGHES. Thank you, Ms. Daub.

[The prepared statement of Ms. Daub follows:]
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STATEMENT OF CINDY DAUB
CHAIRMAN
COPYRIGHT ROYALTY TRIBUNAL

L Introduction
Mr. Chairman and Members of the Subcommittee, I too watched with keen interest
President Cliliton’s first address to the nation. 1 strongly support and applaud the
President’s attempt to streamline the Federal Government and eliminate wasteful
bureaucracy. Mr. Chairman, if that is truly your goal, then the Copyright Reform Act of

1993 (Bill) is not the way to achieve it.

At this point, I would like to note that this is my own personal statetnent. It would
have been preferable to have an agency statement, but all three Commissioners differ in
their positions. Appearing with me are my two colleagues, Commissioners Bruce Goodman
and Edward Damich. Also present is Linda Bocchi, the Copyright Royalty Tribunal’s

General Counsel.

Your statement, introducing the Bill, describes it as a win-win bill that will eliminate
an unnecessary agency, reduce the size of legislative branch employment, and remove
bureaucratic obstacles to the enforcement of copyright. On the surface, the Bill seems

appealing, but even a brief review of this Bill reveals that it will have the contrary effect.
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I1. The TribunaPs 1992 Accomplishments
The Tribunal is an agency that has responsibility for implementing five statutory
licenses, of which it actively implements four, and the new Audio Home Recording Act of
1992. During fiscal year 1992, with regard to the cable statutory Beense, the Tribunal held
over a month of hearings to determine the distribution of the 1989 cable royalties and
ordered distribution of all the 1989 cable royalties. The Tribunal also made a partial
distribution of the 1990 cable royaities and grappled with a motion to dismiss one of the

claimants, which had based its claim on a unique statutory interpretation.

With regard to the satellite statutory license, the Tribunal assembled an arbitration
panel for the purpose of adjusting the rate, and reviewed the panel’s determination to
assess whether it complied with the statutory criteria. Upon finding that the determination

was reasonable, the Tribunal adopted it.

During the calendar year 1992, the Tribunal also held a proceeding to determine
distribution of the combined 1989-1991 satellite royalties. This proceeding was unique in
that it required the holding of a bifurcated Phase I proceeding.

Stage I of Phase 1 included a prehearing conference and a "paper” hearing. Stage
I required resolution of a complicated legal issue. The Tribunal bifurcated the Phase I
proceeding in the hope that resolution of this, interlocutory but significant, matter would

result in the parties reaching a universal settlement as to the distribution of the royalties.
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Once the Tribunal resolved the interlocutory issue, the parties did, in fact, reach a global
settlement. The Tribunal was prepared to distribute the 1989-1991 royalties, which
amounted to approximately $10 million, in December of xm) At the request of the

parties, the royalties were not distributed until January of 1993.

With regard to the public broadcasting statutory Heense, the Tribunal heid a "paper”
hearing to determine the new rates and terms, Wiihtheaslstanm of the General Counsel

of the Tribunal, all but one of the parties were able to submit a settlement agreement or

joint proposal.'

In addition to all of the above, during the latter part of 1992, the Tribunal also had
to grapple with implementation of the new Andio Home Recording Act. The Tribunal held
an informal meeting with parties affected by the new Act, amwered numerous telephone

inquiries regarding the Act, and issued an Advance Notice of Rule Making.

. Tribunal Budget and Staff
Mr. Chairman, it must be underscored that all of this work was achieved with three
Commissioners, one professional staff member, the Tribunal’s General Counsel, and
without any professional consultants. This was realized through the expert budget
management of a modest annual budget of 3865,000 Moreaver, 85% of these costs were

shouldered by the claimants, the very parties that benefit from the Tribunal’s services, with
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the taxpayers shouldering a mere 15% of these costs. [ defy any agency to match that
record.

It s also worth noting that the Tribunal was originally appropriated enocugh funds
for a staff of eighteen. However, rather than take advantage of this appeopeiation, the
Tribunal couvened with a staff of ten. Now sixteen years later, the Tribunal functions with
a staff of nine. I dare say, not too many Federal Agencies can claim that, almost two
decades later, although their responsibilities have increased, their stafl has decreased.

IV. The Tribusal’s Record

The Tribunal’s accomplishments in 1992 are not unique. The Tribunal has a long
history of successfully pefomhgdimcnltmdvuymbjecﬂvesannorymneuonswhha'?
small staff and a limited budget. Ses Attachment A. From 1977, when the Tribunal
commenced operating with a budget of $276,000, to present when it operates with a budget
of $911,000, the Tribunal has performed its responsibilities with a budget of under one
million dollars. mt@mmummmmumwmmm
ciaimants and U.S. Treasury. Ses Attachment B. Over the past sixteen years, the Tribunal
bas distributed over $1 billion in cable royaities; $48 million in jukebox royalties; and $10
million in satellite royalties. Ses Attachment C.

Mr. Chairman, in your statement, you described the Tribunal as a "broken and
unnecessary” agency. The Tribunal’s record disputes your assessment. In 1981 the
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General Accounting Office (GAQ), at the request of the Committee on the Judiciary
Subcommittee on Courts, Clvil Liberties, and the Administration of Justice, House of
Representatives, examined the operation of the Tribunal. GAO’s study was based on an
examination of the Tribunal’s legisiative history, its proceedings hd procedum: interviews
with Tribunal Commissioners, meetings with eighteen organizations affected by the
Tribunal’s operations and other key individuals, in and out of Government, knowledgeable
about the Tribunal and the c;mpulsory licenses it oversees. Notably., the key individuals
and the representatives of the eighteen organizations interviewed were assured that any of
their comments that might affect their future dealings with the Tribunal would be kept

confidential,

The GAO study reported that, with certain exceptions, the Trii:unal was recognized
by thé affected interests as a competent body. O‘ther than criticisms -involving the problems
that ﬁguhrly occur in court mom.v:, and tb? Tribunal’s legislative mission, the interviewed
parties had no eriticisms of the Tribunal. See Statement of Wilbur D. Campbell, Deputy
Director, Accounting and Financial Wmt Division, Before the Committee on the
Judlunry Subcom}ttu on Cﬁurts. Civil Liberties, and House -Reprsentativs (Junpe 11,

1981).

The GAO concluded, in its report, that,

It Is clear the Tribunal was given a very difficult task, with no technical
support, and minimal authority with which to work. The Tribunal has done
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what it was mandated to do. ... It has followed acceptable procedures and
has made determinations required to date. Id. at 6, 22.
The Legislative Appropriations Subcommittee has regularly lauded the Tribunal’s
efficiency and professionalism. In the words of Chairman Fazio,
When you think of all the money adjudication costs, it is an incredible
total and small amount of public funds to make it all happen. ... You {the
Tribunal] are really doing the job. You have not taken advantage at all of
the sources of revenue that you have coming to you. I think everyone on the
Tribunal has operated in a very businesslike way. See Fiscal Year 1993
Legislative Branch Appropriation Request: Before the Subcommittee on
Legislative Appropriations of the House Committee on Appropriations, 102
Cong., 2nd Sess. 264 (1992) (statement of Chairman Fazio).
The United States Court of Appeals for the District of Columbia bas found the
" Tribunal’s efforts to set a market price "more than reasonable” in light of Congress’
mandate to have the Tribunal operate as a substitute for the market place. See National
Cable Television Association, Inc. v. Copyright Royalty Tribunal, 724 F.2d 176, 185 (1983);
Cf. ACEMLA v. Copyright Royalty Tribunal, 854 F.2d 10 (2nd Cir. 1988). The Court has
also acknowledged the fact that the Tribunal, by establishing precedents (the game rules),
has facilitated settlements among the parties. In the words of the Court, "[t]he umpire has
established precedents on which the players may rely in submitting their claims.” See
National Association of Broadcasters v. Copyright Royalty Tribunal, 675 F.2d 367, 385 (1982),
quoted in NBC v. Copyright Royalty Tribunal, 848 F.2d 1289, 1297 (D.C. Cir. 1988).
Additionally, the Tribunal has a sterling appeals record since, except for a few partial
remands, all of the Tribunal’s decisiouns have been affirmed by the Court. See Attachment

D.
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V. Analysis of the Copyright Reform Act of 1993

The Bill Has No Cost Savings And Will In Fact Increase Costs
Mr. Chairman, in your statement, you argue that the Bill will save both the
taxpayers and the royalty claimants some undisclosed amount. A careful review of the
proposal reveals that, not only will it not save these parties any moaey, it may, in fact,
increase their costs. The Bill proposes to impose the following additional responsibilities
on the Register of Copyrights (Register):
a) ascertain whether a controversy exists;
b) if controversy exists, convene an arbitration panel;
¢) review the arbitration panel’s distribution determination to ascertain whether it
is arbitrary in view of the relevant statutory and legal criteria;
d) if the determination is arbitrary, the Register will have to fully examine the
record and issue a determination, within sixty days;
€) entertain petitions for rate adjustment, including determination of whether
petitioner has a significant interest ;
f) commence rate adjustinent proceeding;
g Convene arbitration panel for rate adjustment;

h) in the case of public broadcasting rates, establish requirements by which
copyright owners receive reasonable notice of use of their works.

From my experience and knowledge of the issues presented to the Tribunal, it is
unlikely that the Register will be able to perform these additional responsibilities without
additional staff and resources. Unlike the Tribunal, which funds 86% of its operating costs
with the royalties, the Register’s costs of operation will be fully funded with taxpayer
dollars. There will also be additional costs in setting up the internal workings of this new

shop, and dismantling the Tribunal.
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Additionally, contrary to your assertions, use of an arbitration panel will not result
in cost savings. Firstly, unlike the Commissioner’s compensation, the panel’s compensation
will most likely be contingent on the length and complexity of the proceeding.
Furthermore, with all due respect to the legal profession, the compensation of most lawyers
that represent parties before the Tribunal is also contingent on the length and complexity
of the proceedings. Consequently, rather than provide an extra incentive to reduce the
number of issues adjudicated, and thereby decrease the number of controversies, the
arbitration proposal provides an extra incentive to prolong the proceedings, and an

impediment to settlement.

The use of arbitration panels to issue final determinations will also increase the
claimants’ costs because panel determinations are not binding on future panels. The
establishment of precedent by the Tribunal has been a predominant impetus behind its long
history of settlements in .the areas of cable, public broadcasting, and jukebox.
Unfortunately, not only are the determinations not binding on subsequent panels, but the
Tribunal’s own, well-established, precedent will not be binding on the panels. In essence,
under the arbitration model, the parties will be reinventing the wheel with each and every
proceeding. This fact will surely hamper settlement. Any party, who feels that it has not
fared well, will have an incentive, during subsequent proceedings, to try to shape the gew

wheel in its favor.
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An additional detriment is the fact that the panel’s decision may be reviewed by the
courts. The Court of Appeals, on repeated occasions during the early years of the
Tribunal, expressed its displeasure with the litigious nature of the parties appearing before
the Tribunal. See NAB v. CRT, 809 F.2d 172 (1986), quoting CBN v. CRT, 720 F.2d 1295,
1319 (D.C. Cir. 1983) and NAB v. CRT, 772 F.2d 922, 940 (D.C. Cir. 1985). The
Tribunal’s well-established precedent, over time, discouraged this pattern of appeals. The
absence of such precedent will inevitably lead to regularly recurring appeals. These appeals
will resuit in substantial costs to both the claimants, by way of litigation costs, and the

taxpayers, b}’ way of court costs.

In sum, the Bill proposes to replace a three decision maker scheme, which has well-
established rules and procedures, with a four decision maker scheme, which couid never
establish game rules because it is incapable of establishing precedent. The efficiency and

cost savings of such a proposal are elusive, at best, and illusory, at worst.

The Bill May Destroy The Essential Independent Nature Of The Decision Making Body
The proposed Bill has draw backs other than the added costs to the claimants and
taxpayers. Specifically, transferring the Tribunal’s responsibilities to the Copyright Office
“~may destroy the vital independent nature of an entity that, not only d&emha distribution
among copyright owners, but also establishes rates for copyright users. ‘The Tribunal

historically has been,
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an independent agency, free from political pressures, engaged in balancing
the equities of copyright owners and copyright users based solely on the
record evidence placed before it. It is neither owner friendly nor user
friendly, but a completely neutral arbiter. See Copyright Royalty Tribunal
Reform: Hearings on H.R. 2752 and H.R. 2784, Before the Subcommittee on
Courts, Civil Liberties and the Administration of Justice for the House
Committee on the Judiciary, 99th Cong., 1st Sess. 161 (1985) (statement of
Edward W. Ray, Acting Chairman of the Copyright Royalty Tribunal).

Independence from the Copyright Office is essential to the effectiveness of the
Tribunal, because the Copyright Office has been perceived as an advocate of the copyright
owner. This preconception, whether or not justified, may frustrate the Copyright Office’s
ability to perform the most crucial of the Tribunal’s roles, that of settlement facilitator.
This is a role which the Tribunal has performed well. I believe that the Tribunal has,
without exception,

steadfastly insisted on private settlements rather than give in to the tendency

of other agencies toward greater government involvement in the marketplace.

Hd.

Such an agency has unquestionably served the public interest well.

My colleague, Commissioner Goodman, noted in his letter of February 17, 1993, that

the Tribunal *has managed to achieve the remarkable feat of displeasing both program
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owners...and many cable operators.” See¢ Letter from Commissioner Bruce Goodman to
House Copyright Subcommittee Chairman Willlam Hughes (February 17, 1993).
Commissioner Goodman’s observation, in fact, underscores the Tribunal’s success as a
negotiator. A good negotiator is one who negotiates a deal which somewhat displeases each
side, by making each side feel that it has réllnquished something. The worst scenario is
where one side is Wvd, rightly or wrongly, as always winning the negotiations. Such

a situation will surely chill the prospects of settlement.

Additional Drawbacks of Arbitration Panel Proposal

Aside from the. chilling effect that the perception of one-sidedness may have, the
proposed Bill has additional drawbacks. With regard to settlements, the Bill provides that
an arbitration panel will not be convened until a controversy has been declared. Therefore,
the Register will have the awsom; responsibility of serving as settlement facilitator.
Performance of the settlement responsibility, in addition to all of the Register’s other

respoasibilities, may result in the settlement function not receiving the attention it requires.

A further drawback of the arbitration panel proposal is that it will not provide the
necessary stability and continuity to emable the proper performance of the statutory
functions, nor the proper forum for resolving legal issues, such as whether Congress
intended networks to share in the satellite superstation fund. See Letter from
Commissioner Edward Damich to House Copyright Subcommittee Chairman William

Hughes (February 17, 1993). Since, with the convening of every arbitration panel will come



85

a oew committee of decision makers, who will have to familiarize themseives with substance
and procedure, the potential for discouraging settiements and prolonging the proceedings
is substantial. Moreover, since the arbitration panel will not be convened until a
cotroversy s dectared, resokution of interiocutory matters, such as motioas to dismiss flied
prior to deciaration, will have to be bandled by the Register’s taxpayer-funded staff.

The use of arbiters to determine the distribution of tundreds of milllons of dollars
preseats certain basie concerns. Currently, Commissioners undergo a thorough scrutiny
during the Semate confirmation process. The confirmation process is crucial because it
weeds out potential and actual conflicts of interest. Arbiters, however, will not be required
to undergo any such scrutiny. Even though it is the Register who will convene the panel,
the Register will not have the resources to undertake a scrutiny, in any way, comparable
to that of the Senate.

Arbitration Panel Determined Rates Will No More Closely Resemble Marketplace Rates Than
Those of The Tribunal

Mr. Chairman, your final point in support of the proposed Bill is that "arbitrated
rates can be expected to more closely resemble market rates than a govermment-set
compulsory license fee.” [ take issue with that unsubstantiated conclusion. The Court of
Appeais bas stated that, based on the statutory guidelines, the Tribunal’s efforts to set
market prices are “more than reasonable.” Ses National Cable Television v. Copyright
Royalty Tribunal, 724 F.2d at 18S. A lega! practitioner, who is familiar with the Tribunal’s
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work, made a similar observation, stating that "in the absence of changes in the substantive

statutofy guidelines, it should not be assumed that a different decision maker... {will make]

a substantially different decision.” See Attachment A.

“The arbitration panel will have to operate under the same statutory restraints that
have applied to the Tribunal. In the event of a controversy, it will have to hold hearings
to entertain oral and written eviderice of the value of "Intellectual property created by a
population of artists as diverse as our culture.” /d. It will then, based on the record,
undertake the difficult and subjective task of determining'a rate as close as possible to a
marketplace rate. This is exactly the task that the Tribunal has performed over the past
sixteen years. As noted eariler, however, the arbitration panel will lack the ability and

incentive to facilitate settlements.

Mr. Chairman, aithough as I have discussed above, I believe that the Tribunal is an
efficient and productive agency, these are truly drastic times for this country. It is,
therefore, imperative for every Federal Agency to examine ways to minimize taxpayer

burden. Therefore, I offer the following recommendation:

Budget: Fully fund the Tribunal’s budget from the royalty funds.
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This financing method was originaily proposed, by former Legislative Appropriations
Subcommittee Member Burgener of California, as a means of reducing the tax burden. 1
believe that this proposal will find support in the industry, and will follow in the Tribunal’s

long tradition of cost consciousness.

Structure: The current statute should be modified to ensure the staggering of the
Commissioners’ terms. The terms should be staggered by two year

intervals.

The staggered terms will guarantee that the majority of the Tribunal will remain in place
through each and every change in Commissioner. Such stability is necessary to safeguard
the interests of the Tribunal, and to ensure that no one Commissioner’s self-interest

overrides the interests of the agency.

Mr. Chairman, I am not here to try to save my job, but rather I am here because
I truly believe that the Tribunal is a worthwhile agency and one that should remain in

existence. I strongly ask that you reconsider your bill.

Mr. Chairman, that concludes my statement. Thank you for your attentiveness to

my remarks and I look forward to your questions.
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ATTACHMENT B
ACTUAL EXPENDITURES COMPARED TO APPROPRIATED BUDGETS

FISCAL AUTHORIZED ACTUAL UNOBLIGATED
YEAR, —BUDGET EXPENSES  _ALLOTMENT
1977 $ 276,000 $ 32,351 $ 243,649
1978 726,000* 469,775 256,225
1979 805,000 485,979 319,021
1980 471,000° 461,196 9,804
1981 470,000 : 437,640 32,360
1982 487,000 476,614 10,386
1983 626,000 555,440 70,560
1934 700,000* 480,064 219,936
1985 722,000° 459,250 262,750
1986 512,000 509,374 2,626
1987 629,000 579,463 49,537
1988 662,000° 611,000 51,000
1989 633,000° 598,000 35,000
1990 674,000' 673,500 500
1991 845,000" 862,000 3,000
1992 865,000 863,700 1,300
1993 911,000"

! Expenses were for purchase of office furniture and equipment only.
? Expenses were for 10 months operation only.
? Tribunal decreased pesitions from 18 to 10.
* Tribunal authorized 11 pesitions. Vacancies created by the death of Mary Lou Burg
and resignation of Katherine D. Ortega and their respective assistants were not
filled until late FY 1984. Ratio of appropriated funds to royaity funds 30%/70%.
% Authorized 11 positions. Ratio of appropriated funds to royalty funds 30%/70%.
¢ House Committee on Appropriation authorized funding for 3 commissioners, 3
assistants and a general counsel. Ratio of appropriated funds to royalty funds
30%/70%.
? Ratio of appropriated funds to royalty funds 20%/80%.
! Authorized 8 positions (3 commissioners, 3 assistants, 1 general counsel, secretary to
general counsel. Ratio of appropriated furds to royalty funds 20%/80%.
* Authorized 8 positions. Ratio of appropriated funds to royalty funds 20%/80%.
1* Authorized 9 positions. Ratio of appropriated funds to royalty funds 15%/85%.
" Authorized 10 positions. Ratio of appropriated funds to royalty funds 15%/85%.
2 Tribunal requested elimination of 1 position (legal researcher); authorized 9 positions.
Ratio of appropriated funds to royalty funds 15%/85%.

B Authorized positions 9. Ratio of appropriated funds to royalty funds 14%/86%.

70-857 0 - 93 - 3



STATUS OF ROYALTY FEE FUNDS DISTRIBUTED

ATTACHMENT C

Section 809 of the Copyright Act provides for the timely distribution of royalty fees
that are not subject to an appeal, and where royalties would not be affected by an appeal
under any circumstances. Each year since the Copyright Act of 1976 became effective on
January 1, 1978, the Copyright Office has maintained the jukebox and the cable copyright
royalty funds and the Tribunal. The funds are comprised of two elements: the deposits by
the copyright users (less the administrative costs of the Copyright Office and the Tribunal)
and growth on investment of the funds. The Tribunal has disbursed the following royalty

fees

Rovalty Fee Fund

Cable

1978 Cable Royalty Fund
1979 Cable Royalty Fund
1980 Cable Royalty Fund
1981 Cabie Royalty Fund
1982 Cable Royalty Fund
19383 Cable Royalty Fund
1984 Cable Royalty Fund
1985 Cable Royalty Fund
1986 Cable Royaity Fund
1987 Cable Royalty Fund
1988 Cable Royalty Fund
1989 Cable Royaity Fund
1990 Cable Royalty Fund
1991 Cable Royalty Fund

Jukebox

1978 Jukebox Royaity Fund
1979 Jukebox Royaity Fund
1980 Jukebox Royalty Fund
1981 Jukebox Royaity Fund

1982 Jukebox Royalty Fund
1983 Jukebox Royalty Fund
1984 Jukebox Royalty Fund

Percent Percent Held

Doltar Amount Distxibuted in Reserve
. $ 17,689,000 100.00 0
23,764,000 100.00 0
28,083,000 100.00 0
35,595,000 100.00 0
44,384,000 100.00 0
84,369,000 100.00 0
104,355,000 100.00 0
114,405,000 100.00 0
130,024,000 100.00 0
174,333,000 100.00 0
209,660,000 100.00 0
228,459,000 100.00 0
180,107,000 90.00 10.00
185,066,000 0 100.00
$ 1,122,000 100.00 0
1,360,000 100.00 0
1,228,000 100.00 0
1,183,000 100.00 0-
3,320,000 100.00 0
3,166,000 100.00 0
5,992,000 100.00 0
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Pereent Percent Held
Rovalty Fee Fund Doilar Amount Distributed in Reserve
Jukebox (cout’d)
1985 Jukebox Royalty Fund $,508,000 100.00 -0
1986 Jukebox Royalty Fund $,351,000 100.00 -0
1987 Jukebox Royalty Fund 6,535,000 100.00 0
1988 Jukebox Royalty Fund 6,732,000 100.00 -0
1989 Jukebox Royalty Fund 6,442,000 100.00 -0
1990-1999 (License Suspended)
Satellite
1989 Satellite Royaity Fund $ 2,698,000 100.00 -0
1990 Satellite Royaity Fund 3,457,000 100.00 -0
1991 Satellite Royaity Fund 3,762,000 100.00 0-



62

ATTACHMENT D

CABLE DECISIONS

Narional Association of Broadcasters v. Copyright Royalty Tribunal, 675 F.2d 367 (D.C. Cir.
1982) (1978 cable distribution). Remanded to explain non-award to NPR, affirmed in all other

respects.

Narional Cable Television Associasion v. Copyright Royalty Tribunal, 689 F.2d 1077 (D.C. Cir.
1982) (1980 cable inflation adjustment). Remanded to explain or correct mathematical formula
for inflation adjustment, affirmed in all other respects.

Christian Broadcasting Network, Inc. v. Copyright Royalty Tribunal, 720 F.2d 1295 (D.C. Cir.
1983) (1979 cable distribution). Remanded to explain non-awards to Devotional Claimants and
to Commercial Radio, affirmed in all other respects.

" Narional Cable Television Association v. Copyright Royalty Tribunal, 724 F.2d 176 (D.C. Cir.
1983) (3.75% and syndicated exclusivity surcharge). Affirmed.

Nariona! Associarion of Broadcasters v. Copyright Royalty Tribunal, T72 F.2d 922 (D.C. Cir.
1985), cerr. denied, 106 S. Ct. 1245 (1986). (1979 remand, 1980 remand and 1982 cable
distribudon). Affirmed.

Nartional Association of Broadcasters v. Copyrighe Royalty Tribunal, 809 F. 2d 172 (2d. Cir.
1986) (1983 cable distribution ). Affirmed.

Narional Broadcasting Company v. Copyright Royalty Tribunal, 848 F. 2d 1289 (D.C. Cir.
1988) (1984 cable distribution). Affirmed.

ACEMLA v. Copyright Royalty Tribunal, 854 F. 2d 10 (2d Cir. 1988) (1985 cable distribution).
Affirmed.

JUKEBOX DECISIONS

Amusemen: and Music Operators Association v. Copyrighe Royalty Tribunal, 636 F.2d 531 (D.C.
Cir. 1980) (1978 regulations on access to jukebox). Dismissed for lack of jurisdiction.

Amusement and Music Operasors Association v. Copyright Royalty Tribunal, 676 F.2d 1144 (Tth
Cir. 1982) (1980 jukebox royalty rate). Affirmed.
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ACEMILA, Latin American Music and Larin American Music, Inc. v. Copyright Royalty Tribunal,
763 F.2d 101 (2d Cir. 1985) (1982 jukebox distribution). Remanded to ascertain whether
appellants were performing rights societies or copyright owners.

ACEMIA v. Copyright Royalty Tribunal, 809 F.2d 906 (D.C. Cir. 1987) (1982 remand/1983
jukebox distribution). Affirmed.

ACEMLA v. Copyright Royalty Tribunal, 835 F. 2d 446 (2d. Cir. 1987) (1984 jukebox
distribution). Affirmed.

ACEMLA and lialian Book Corporation v. Copyright Royalty Tribunal, 851 F. 2d 39 (2d Cir.
1988) (1985 jukebox distribution) Affirmed.

MECHANICAL DECISIONS

Recording Industry Associasion of America v. Copyright Royalty Tribunal, 662 F.2d 1 (D.C.
Cir. 1981) (1980 mechanical rate adjustment). Remanded to consider alternative scheme for
interim rate adjustment which would not require agency discretion in a year outside of the
ratemaking year set by Congress, affirmed in all other respects.



64

Mr. HUGHES. Mr. Goodman, we have your statement. I hope you
can summarize, but you may proceed as you see fit.

STATEMENT OF BRUCE D. GOODMAN, COMMISSIONER,
COPYRIGHT ROYALTY TRIBUNAL

Mr. GoopMaN. I thank you, Mr. Chairman, and members of the -
subcommittee. I will make a 5-minute statement.

Rather than address the allegations which I have learned for the
first time about conflict of interest, that is a subject that I would
be pleased to discuss with you at anytime privately. For now, how-
ever, I thought I would address H.R. 897 which I had understood
was the subject of the hearing today.

When I accepted my appointment I believed that the Tribunal
would be in the crossroads between fast-evolvin% communications
law and exciting new concepts in the copyright law. It seemed to
be the right place at the right time. But the place turned out to
be Brigadoon. The time was when Brigadoon’s villagers were not
awake. If the Tribunal had a theme song it would be “Don’t Stop
Thinking About Yesterday.” :

The Tribunal’'s problems are pervasive, systemic, inevitable and
insoluble. With the benefit of 20/20 hindsight we can now see that
the vehicle upon which so many well-meaning people placed their
hopes turned out to be a spruce goose in conception and the Exxon
Valdez in execution.

The Tribunal was not only given few responsibilities, but they
were primarily quasi-judicial in nature. Thus, the Tribunal was
doomed to inefficiency because the very nature of litigation guaran-
tees an unpredictable and inconsistent workload, and without typi-
cal administrative responsibilities the Tribunal cannot fill in the
gaps.

Exacerbating the problems flowing from the flawed concept has
been the dismal execution of the legislation. In particular, the ap-
pointment of Commissioners has been terribly politicized. Too often
Presidents of both parties have exalted political loyalty over experi-
ence and qualifications. A candid postmortem would reveal that ev-
?r)ione concerned shares in the blame for the Tribunal’s inevitable

ailure:

First, the Presidents of both parties who too often failed to de-
mand even the most basic credentials in their appointees to the
Tribunal.

Second, Congress for creating an agency with a mission that was
too small and a workload that was too unpredictable, for failing to
require Commissioners to possess appropriate experience, and then
for regularly approving underqualified appointees.

Third, the parties for expecting the worst and passively watching
their expectations confirmed.

Fourth, the appointees themselves who, eager for a 7-year ap-
pointment with little work and less pressure, accepted positions for
which they knew they were not qualified.

As a result, the parties are caught in a catch-22. They can’t go
to the Federal courts until they have proceeded before the Tribu-
nal. Then if they appeal, the courts routinely rubberstamp the Tri-
bunal citing administrative efficiency and expertise without looking
back into the Tribunal’s actual experience. Thus the parties are
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captives in an unworkable system and there is little they can do
to alleviate their problems.

The problem is more the Tribunal's lack of value than its actual
cost. In a variation of “you get what you pay for,” the Tribunal’s
attitude seems to be that since the parties and the taxpayers don’t
get very much, if they don’t pay very much either it is all OK. It
seems similar to a movie theater which shows B movies but
charges only a dollar because the movies aren’t very good.

But there is a major difference. In a competitive marketplace, if
you don’t like the B movie playing at the dollar theater, you can
walk down the street to the Bijou and see the latest blockbuster
for $7. The choice is yours. But the taxpayers and the parties don’t
get a choice with the Tribunal. There is no marketplace. What Con-
gress has decreed is what they get.

At a time when spending cuts are desperately needed, there is
no such thing as a governmental expense that is de minimis. By
identifying the Tribunal, Congress has accepted President Clinton’s
challenge to name specific expenditures which can be cut. It is a
step in the right direction and, hopefully, will take America on the
trillion million journey to cure the deficit.

The underutilization of the Tribunal and the appointment of
underqualified Commissioners have been so depressingly consistent
that it is in inexcusably naive to expect improvement in the future.
Instead it is more productive to turn the page on the Tribunal and
consider alternatives. In my statement to the subcommittee I ex-
pand on a number of alternatives. For now, however, I will simply
note that the Tribunal’s successor should be qualified, should be
obligated to observe precedent, and should provide the stability,
continuity and sense of confidence which the parties deserve.

Throughout its life the Tribunal has been assailed by criticism.
Eight years after midwifing the Tribunal into existence, Congress-
man Kastenmeier described the Tribunal as “broken beyond repair”
and introduced legislation to transfer its functions. ﬁis bill was
called the Copyright Tribunal Sunset Act, whose title left little
doubt as to the level of frustration with the Tribunal. Senator
DeConcini told a group of cable executives in 1985 that “If T were
in your business I would be frustrated as holy hell.” At least two
former Commissioners have advocated the abolition of the Tribu-
nal, and today a majority of the Tribunal calls into question its
continued existence. But through it all the Tribunal has just kept
sailing along.

In advocating the abolition of my own agency, I feel like a cap-
tain scuttling his own boat, but %ave reluctantly concluded that
this boat is an unworthy vessel for the taxpayers, the copyright
owners and the cable operators. It is time for the Tribunal to sail
off into the sunset.

Thank you.

Mr. HUGHES. Thank you very much, Mr. Goodman.

[The prepared statement of Mr. Goodman follows:]
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STATEMENT OF BRUCE D. GOODMAN
COMMISSIONER
COPYRIGHT ROYALTY TRIBUNAL

March 3. 1993

I. INTRODUCTION.

Mr. Chairman and members of the Subcommittee, my name is Bruce
D. Goodman; I have been a Commissioner on the Copyright Royalty
Tribunal since September 1992. I support H.R. 897 - the Tribunal
should be sunset effective January 1, 1994. Ill-conceived and
poorly executed, the Tribunal has failed both the taxpayers and the
parties which appear before it. But, like a bureaucratic Energizer
bunny, it just keeps on going and going and going. After more than
15 years, it is time to say that the Tribunal should go no further.

Its functions should be reassigned. Thereafter and as soon as
practicable, the Tribunal’s primary area of responsibility - the
cable compulsory copyright license - should also be reviewed and a
determination made whether it should be retained, modified or
terminated.
II. BACKGROUND. As set forth in the Legislative History, the
Copyright Royalty Tribunal was created as an independent federal
agency in the legislative branch %o determine, review and adjust
certain rovalty rates for use of copyrighted materials pursuant tc
compulsory licenses provided in the Copyright Act of 1976,
Initially, a bill in the Senate provided that, upon certifying the
existence of a controversy concerning distribution of statutory
royalty fees or upon periodic petition for review of statutory

royalty rates by an interested parzy, the Register of Copyrights



67

would convene a three nember panel to constitute a Copyright
Royalty Tribunal for the purpose of reviewing the controversy or
reviewing the rates. According to this bill, the Tribunal would be
appointed from among the membership of the American Arbitration
Association or a similar organization; but the Tribunal would exist
within the Library of Congress.

Due to constitutional concern over the provision of a Senate
bill that Athe Register of Copyrights, an employee of the
legislative branch, would be appointing members of the Tribunal,
the bill was amended to provide for the direct appointment of the
Commissioners by the President. The first Chairman was the vell-
qualified Thomas C. Brennan, who had been the Chief Counsel of the
Subcommittee on Patents, Trademarks, and Copyrights throughout the
consideration of the enabling legislation. Thereafter, the Tribunal
went downhill.

In fact, Rep. Robert Kastenmeier (D-Wisc.), who was one of the
primary driving forces behind the establishment of the Tribunal in
1977, less than 10 years later desc.ribed the Tribunal as "broken
beyond repair® and introduced legislation to create a Copyright
Royalty Court to perform the Tribunal’s functions. The Kastenmeier
bill followed the "Copyright Royalty Tribunal Sunset Act®™, a bill
introduced by Rep. Mike Synar (D-Okla.) and whose title left little
doubt as to the level of frustration with the Tribunal. Senator
Dennis DeConcini (D-Ariz) told a group of cable executives in 1985
.that, "If I were in your business, I would be frustrated as holy

hell".One former chairman, herself a controversial commissioner who
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resigned under pressure, testified subsecuently that the Tribunal
should be eliminated because it was "effectively paralyzed®, was
"totally useless”, "totally unjust™ and, throughout its history,
had estab.ished a precedent for "incompetence, ineffectiveness, and
apathy”. In fact, she even added "apparent corruption” to its
impressive list of evils. Another former commissioner more quietly
called fcr its abolition. And, today, a majority of the Tribunal
calls ints question its continued existerce.

Notwithstanding this dubious history, I allowed my optimism to
triumph over reality when I accepted the appointment to the
Tribunal in 1992. I looked forward to working with Professor Edward
J. Damich, who I had been told would be appointed to the Tribunal
with me; and I believed that the Tritunal would be perfectly
located in the crossroads between fast-evolving communicationg law
and exciting new concepts in copyright law. I expected to be right
in the miidle of the activity, watching ccmpulsory copyright, must
carry, retransmission consent, DART, and all the others exciting
copyright/communications issues play out before my eyes. With
millions of dollars at stake and a skilled bar representing the
parties, it seemed to be the right place and the right time. But
the plﬁce turned out to be a bureaucratiz Brigadoon: the time was
when the 7illagers were not awake; and if the Tribunal had a theme
song, it would be "Don‘t Stop Thinking About Yesterday”.

III. PROELEMS OF THE Tribunal. What went wrong? Everything.
Witﬂ the benefit of 20:20 hindsight, we can now see that the

vehicle :con which so many well-meaning ceople placed their hopes
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turned out to be a Spruce Goose in conception and a Titanic in
execution. Although well-intentioned, the Tribunal was flawed from
start to finish. Prom conception through execution.

A. WORKLOAD. The Tribunal’‘s workload is inconsistent and,
too frequently, insignificant due to the following:

1. LIMITED RESPONSIBILITIES. Although, on paper, the
Tribunal’s 1list of responsibilities appears significant, if not
impressive,A settlements are common (e.g., agreement was reached by
the parties entitled to cable compulsory copyright distributions
under Section 111 for 1983 through 1988; and agreement was reached
by the parties under Sections 116 for the jukebox industry for 1990
through 1999). Moreover, the compulsory copyright under Section 119
Is scheduled to terminate on December 31, 1994.

2. THE NATURE OF LITIGATION. The Tribunal’s
overwhelming and primary responsibility is quasi-judicial. However,
the workload regarding any individual compulsory license is
inherently and inevitably unpredictable. As is true with litigation
in any forum, a case tried to completion requires a significant
expenditure of time, but if a case settles quickly, there is little
for the arbiter to do other than approve the settlement agreement.
Thus, in the case of the Tribunal, if the parties settle their
dispute over the allocation of royalties from the cable compulsory
license pool, there may be virtually nothing for the Tribunal to do
for the remaining several sonths of the year.

B. THE COMMISSIONERS. Each year, a pool of royalty

payments which can exceed $200 million must be allocated among
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claimants to the cable compulsory copyright license royalties.
Literally hundreds of claimants coalesce into claimant groups with
a commonality of interest to pursue their claims. Highly-skilled
attorneys with an expertise in copyright/communications law submit
articulate, albeit legalistic, briefs outlining and arguing the
legal and factual issues by citing detailed and complicated legal
precedent and positioning the factual evidence in the most
persuasive way. They present complex evidence in hearings with
direct and cross examination of the witnesses. Every positive
nuance is caré!ully coaxed out of friendly witnesses Jjust as
subtle, but damaging, admissions are elicited from hostile
witnesses. The attorneys paint their evidence on a broad canvas
using barely-perceptible brush strokes that are visible only to the
well-trained and highly experienced legal eye.

To a legal scholar or at least an experienced attorney, the
issues are fascinating, stimulating, compelling, and challenging.
But to a layman, the same issues must be bewildering, confusing,
boring, and mind-boggling. To the parties and their lawyers, with
so many millions at stake, it all must simply be frustrating.

Ideally, the Tribunal commissioners - who must resolve factual
issues and make legal judgements - will be appointed based on their
experience and expertise in copyright, communications, and
entertainment law. Some litigation experience is beneficial, but a
legal background is essential.

Certainly, it 1is unreasonable to expect that every

commissioner will possess all this experience.. But, shockingly,
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until this year, the appointees had little or no experience in
copyright law or communications law or entertainment law or any law
at all - few were attorneys. 2t is the height of naive and tlind
optimism to expect an inexper:enced layman to decipher lega: and
industry jargon; grasp and resolve the legal and factual issues;
and - in the instance of the ciairman - run the hearing.

Clearly, Congress envisicned that the Tribunal would corsist
of an experienced group of attcrneys-as-arbitrators who would hear
evidence and write the decisions. The legislative history reveals
the specific intent of Congress that "the Commissioners perfora all
professional responsibilities themselves", as assisted by a small
secretarial and clerical staff. However, in 1985, in the midst of
a blitzkrieg of criticism, a general counsel was added to the
Tribunal following the recommendation of the Government Accourting
Office, which was concerned with the quality of the Tribural’s
decisions and the qualificatiors of its commissioners. In fact, the
House Subcommittee on. Courts, Civil Liberties and the
Administration of Justice held haurinqs on the future of the
Tribunal. During this time, the GAO; Donald Curran - acting
Register of Copyrights:; and a number of expert witnesses procosed
that the existing Tribunal should be modified by establishing
legislative qualifications for commissioners.

Neither political party bears the sole blame for exaltinc the
politically faithful over the experienced and the qualifiec. In
fact, each administration during the Tribunal’s 1lifetime has

apparently looked upon the Trisunal as a place more to rewar: its
1
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friends than to staff with experts. Numerous observers have found
it both disheartening and puzzling to note the politicizing of the
process of appointing commissioners to an agency which has
absolutely no political agenda or even input into traditional
politics. The issues before the Tribunal are consistently
apolitical and their resolution cannot be considered to benefit
either political party. Although there have been dedicated and
qualified commissioners on the Tribunal; too often the appeal of a
seven year term _with little work, less pressure, and no heavy
lifting has proven to be an irresistible attraction for un-or
underqualified job-seekers with a friend in the oval offjice.

C.  THE WORKPRODUCT. The discontent of the parties with the
Tr?bunal{s Qecisioq—making ability is manifest from the many
appeals and critical comments in past hearings to abolish the
agency. As a result of the politicizing of the appointment process,
the parties or claimants are caught in a frustrating catch-22. They
can’t go to the federal courts until they have proceeded before the
Tribunal. Then, if they appeal, which they do with an alarming and
telling frequency (for example, of the first six cable
distributions, five were appealed), the courts - without examining
the background of the Tribunal’s commissioners - routinel? cite the
traditional agency’s "administrative efficiency and expertise” and
refuse to overturn the Tribunal’s findings. (See, e.g., National
Association of Broadcasters v. Copyright Royalty Tribunal, 675 F.
2d 367 (D.C. Cir. 1982). As a practical matter, the claimants,
i.e., the parties which appear before the Tribunal, are unable to

express their candid opinions of the Tribunal befors the appellate
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courts, before Congress or in any other forum because statements
critical of the commissioners and their decisions could ill-serve
the parties at hearing time. As a result, the parties are captives
in a frequently non-working and unworkable system and there is
little they can do to alleviate their problems.

D. VALUE.

1. HARD AND SOFT COSTS. It is the Tribunal’s value,
not its actual costs to the taxpayers which makes appropriate its
abolition. The Tribunal’s total budget is small - approximately
$1,000,000 of which the claimants pay approximately 86%. There are,
however, more substantial hidden or soft costs - the process of
appointing Commissioners starts with letters and calls to members
of Congress, then letters and calls to the White House. The calls
bounce back and forth; the messages work their ways up and trickle
down. The Office of Presidential Personnel becomes involved; there
are interviews, recommendations, FPBI security checks, hearings
before the Judicial Committee, meetings with the Office of
Government Ethics: and reams of papefwork to complete and review.
After confirmation, there are meetings with the Appropriations
Comnittees, more paperwork, and all the other hidden expenses and
meetings which rob the government of its tice.

2. COST/BENEFIT ANALYSIS. More significant than the
Tribunal’s hard and soft costs is its abysmal failure under a
cost/benefit analysis. That is, one must examine whether the
benefit the Tribunal provides justifies its costs. To ask that

question is to answer it - even though the Tribunal’s costs are low.
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Apparently, based on a twist to the old saw that "you get what
you pay for®, the Tribunal’s attitude seems to be that, since the
parties and the taxpayers don’t get very much, if they don’t pay
very much either, it’s all OK. It seems similar to a movie theater
which shows "B" pmovies, but charges only a dollar because the
movies aren’t very good. But there is a major difference - in the
marketplace of capitalism, if you don’t like the "B" movie playing
at the dollar theater, you can walk down the street to the Bijou
and see the latest blockbuster for $7. The choice is yours. But the
taxpayers and the claimants don’t get a choice with the Tribunal.
There is no marketplace. What Congress has decreed is what they
get.

Although critics of the Tribunal have recommended that
additional staff and money were needed for the agency to run
smoothly, expenses have been moderated - in accordance with
economic necessity and, perhaps, the Tribunai's view of its own
worth. As a result, there is no library, no access to electronic
data bases, and virtually no bﬁdget for travel or seminars.
Consequently, the commissioners have little chance to learn on the
job and the public is not adequately informed of the opportunities
to participate in the agency’s allocation of royalties. The
Tribunal’s responsibility under the Audio Home Recording Act is a
case in point. Unless Slash, one of the leads with the heavy metal
group Guns n’ Roses, happens to catch the right edition of the
Federal Register, he may be unaware of his opportunity for

royalties for his performances.
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3. SPENDING AND THE ECONOMY. It is clear that
America’s deficit must be reduced and I firmly believe that
spending cuts must lead the way. The challenge to cutting spending
is the ability to wield the knife in a way that the fat is excised,
but the bone is left intact. Although the Tribunal’s caloric total
is not high, the calories it does have are largely empty - in a
nutritional pyramid, the Tribunal would fall somewhere between
Jell-O and Doritos. Just as a dieter must count his calories one at
a time, Congress and the Executive Branch must eliminate every
unnecessary expenditure. When America’s deficit exceeds the GNP of
most other nations and continues to grow rapidly, there is no such
thing as a governmental expense that is de minimis.

This concept is s0 well-accepted that it has spawned numerous
aphorisms that have become trite through popularity, e.g., "If you
watch the pennies, the dollars will take care of themselves™; "the
journey of a thousand miles begins with a single step®.

The President has challenged America to name specific
governmental expenditures which can be cut. By identifying the
Tribunal, Congress has accepted that challenge. It is a step in the
right direction and, hopefully, will take America on the multi-
bhillion mile journey to cure the deficit.

E. CONCLUSION. The Tribunal’s problems are pervasive,
systemic, inevitable, and insoluble. The agency was fatally flawed
in its conception and irresponsidbly treated in its execution.

1. THE TRIBUNAL’S CONCEPTION. The concept could not

possibly have worked efficiently because a small government agency
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cannot possibly act as an efficient adjudicator of a limited number
of issues which arise in ar irreqgular and unpredictable fashion. As
the workload ebbs (e.g., zhe claimants settle), the Tribunal is
underutilized; and even if “he workload were to flow (e.g., none of
the claimants settle), tte limited Tribunal resources would be
swamped and unable to cope. Due to its narrow mission, the Tribunal
cannot expand into other werk during the times that are fallow for
litigation. And due to its small staff and limited resources, the
agency cannot delegate or re-assign other work within the small
agency if it is confronted by a work overload (admittedly, an
oxymoron when used in conjunction with the Tribunal).

Certainly, small agencies are capable of
functioning very effectively - but they must have workloads that
are consistent and predictable. For example, an agency to prepare
for the nation’s Bicenterzial or an olympics Committee. But no
agency can be efficient where there are not enough people or there
is not enough work to smocth the mountains and valleys.

2. THE TRIBUMAL’S EXECUTION AND IMPLEMENTATION.
Exacerbating the problems inevitably flowing from the flawed
concept has been the dismal execution and implementation of the
legislation. A candid ané unbiased post-mortem would reveal that
everyone concerned shares in the blame for the Tribunal’s
inevitable failure:

a. the Presidents of both parties, who, too often,
failed to demand even =he most basic credentials in their

appointees;
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b. Congress, which created an agency with a
mission that was too small and a workload that was too
unpredictable; and failed, first, to include a requirement of
appropriate experience in the Act and, then, regularly approved
unqualified appointees, In fact, in 1985, Senator Charles Mathias,
told a group of cable executives that, "If you blame anyone, you’‘ve
got to blame us." .

c. the claimants, which have grown to expect the
worst and ha@e passively watched their expectations confirmed; and

d. the appointees, who - eager for a seven year
sinecure - accepted positions for uhich they knew they were not
qualified.

Possibly, the fault even extends to the vﬁters and the
political and governmental system, itself, which tolerates this
poor use of the taxpayers money and the abuse of the patronage
system. In any event, the underutilization of the Tribunal and the
appointments of unqualified commissioners has been so depressingly
consistent that it is inexcusably naive to expect an improvement in
the future.

Instead, the Tribunal is inevitably doomed to continue along
its past unsatisfactory course. Wishing it all will be better won‘t
make it so. That is the one lesson that can be learned from the
Tribunal’s 15+ year history. As Santayana warned, "those who ignore
the past, are condemned to repeat it". The Tribunal should be
sunset on December 31, 1993. But a home must be found for its

respongibilities.



78

IV. ALTERNATIVES TO THE TRIBUNAL. Ordinarily, it would be
illogical to consider the abolition of an agency without, at the
same time, reviewing the viability of all its responsibilities.
Accordingly, the cable compulsory license would appear to be an
appropriate candidate for discussion. However, in view of numerous
pending legal challenges to zhe “must carry" and Pretransmission
consent” provisions in the Cakle Television Consumer Protection and
Competition Act of 1992, it may make sense to defer that
consideration until more of the underlying issues have been
resolved. Because I fear that the existence of the Tribunal and of
the cable compulsory license zay be inextricably bound, however, I
would encourage the Subcommittee to consider this substantive area
at the first appropriate oppcrtunity. In any event, the following
alternatives to the Tribunal are explored, assuming arguendo, that
there is no change planned i1 the tuncﬁions currently under the
Tribunal’s responsibility.
A. SPECIFIC ALTERNATIVZS.

1. AD HOC PANELS IN Tﬂﬁ COPYRIGHT OFFICE. on the
positive side, transferral to the Copyright Office makes eminently
good sense because: '

a. The Tribuaal and the Copyright Office are both
in the Legislative Branch;

b. The enab.ing statute is the Copyright Act and
the Copyright Office is re;ponsible for administering the copyright

laws;
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c. The Copyright Office’s licersing division
already provides administrative support for the Tritunal;

On the negative side, there are two major problems with
the ad hoc nature of the panels:

a. Although the nature of the T-ibunal’s work
dictates that it must be apisodic, there are continuous, albeit
minor, needs for an arbiter’s response. Por example, the claimants
regularly file comments (which are de facto motions) with the
Tribunal reporting impediments to settlement, requesting the
Tribunal’s resolution, and promising a likely settlement following
resolution. The time required to address and resolves these issues
is not extensive, but it is essential to bhave a panel of
arbitrators waiting in readiness. Although the heariigs may extend
for only a few weeks, the entire proceedings can drig on for more
than a year from the day a controversy is determined to the date it
is resolved. Therefore, even if the panéls are to e ad hoc, the
appointment must be for at least the life of ihe particular
declared controversy (e.g., the resolution of catle compulsory
copyright license for 1990); and

b. There is a benefit to a contizuation of the
same arbitrators on a panel. Pirst, they become ever more familiar
with the issues. Second, they bring the benefits of stability and
continuity that a churned panel would lack. Uniike permanent
arbitrators, it is unlikely that ad hoc arbitrators would have the
opportunity to handle succeeding arbitrations because a losing
party is usually extremely reluctant to select the same arbitrator
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for future arbitrations. Third, permanent arbitrators are more
likely to follow precedent for the straicatforward reason that it
is their own precedent.

Finally, although making the Recister of Copyrights a
Presidential appointee would appear to 2void the separation of
powers problems in Buckley v, Valeg, 424 TJ.S. 1 (1976), it could
politicize this position. Given the problems identified above with
political appointments, I am concerned that the Bill may replace
politically-caused problems at the Tribuna. with politically-caused
problems at the Copyright Office.

2. PERMANENT PANELS UNDER TIE COPYRIGHT OFFICE OR
ANOTHER AGENCY OR DEPARTMENT. For the reasons stated above,
panels that are selected for more ttan one year would be
preferable. The panels coulld be placed under the Register of
Copyrights (if the position become a Presidential appointee); or
_under another presidential appointee in the Library of Congress; or
in any other logical agency (e.g., the Federal Communications
Commission) or department (e.qg., thé Comperce Department). In any
event, the arbitrators should be required to observe precedent
unless they could make a convincing case that it should be
overturned.

3. ADMINISTRATIVE LAW JUDGES N THE COPYRIGHT OFFICE.

The cost to the taxpayers (or the claimants if they are to pay
the entire costs) for their share of mai-taining full-time ALJ’s

should be comparable to the costs of paving ad hoc arbitrators
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whose daily rates tend to be high. Moreover, there are a number of
benefits to "employee” ALJ’s:

a. their employment Ly the Copyright Office
ensures a lack of conflicts of interest and brings various ethical
constralints otherwise unavailable;

b. their availability is guaranteed:;

c. they would identify with and prioritize the
arbitrations and, unlike arbitrators, they would be less likely to
abandon the process if their other compitments became more
demanding;

da. they would be more likely to honor precedent;

e. there may be other acdjudications for them which
would increase their workload and improve efficiency.
4. ALJ’S AT THE FEDERAL COMMUNICATIONS COMMISSION
("PCC"). The potential advantage over ALJ’s in the Copyright
Office is that the PCC ALJ’s are more likely to have other needs to
ensure that their workload is sufficient. Additionally, it may be
cleaner from a Constitutional standpoint to have ALJ’s in the
Executive Branch exercising quasi-judic:ial responsibilities.

S. ALJ’S IN OTHER DEPARTMENTS (E.G., THE COMMERCE
DEPARTMENT) . Again, there are the advantages of increased
efficiency for ALJ’s with other functions and for an executive
agency to exercise quasi-judicial functicns. Because the Patent and
Trademark Office is within the Commercs Department, there is a

reasonable nexus of expertisas.
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6. PRIVATE ARBITRATION. Congress coull simply provide
that the parties, if they do not reach agreement, w:11 submit their
claims to final and binding arbitration under t:-e auspices and
rules of the American Arbitration Association. The sanels would be
selected by the parties to increase the likelihocd of experience
and competence; arbitrators would serve for at leas: three years in
provide stability and continuity:; and the panels wczld be obligated
to observe (but not blindly follow) precedent. Aspeals could be
limited to one of several previously designated District Court
judges.

7. FEDERAL COPYRIGHT COURTS. Certai:z sitting judges
could be designated to hear claims arising under tke Copyright Act.
However, formal litigation, with full discovery and strict
adherence to the Federal Rules of Civil Procedure, s expensive and
would increase the costs to the parties as. weil as adding an
additional, albeit minor, burden to an overcrowded ‘udicial systen.

8. RECONSTITUTE THE TRIBUNAL. I do no: recommend this
alternative because: (i) it would not address the inherent
inefficiency of a small, stand-along quasi-judicial agency:; and
(ii) given the disappointing record of naming commissioners, it is
likely that the qualifications would be interpretad "charitably”.

9. LEGISLATIVELY-DETERMINED AND PRE-SZT RATES. I do
not recommend this alternative because the sucking sound that you

would hear would be lobbyists pulled toward Capit:=1 Hill.
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Consequently, the rates would be determined based less on the
equities than on the political power of the parties.

B. CONCLUSION. There are numerous alternatives to the
Tribunal as a stand-alone agancy. Most would be superior provided
that there is a mechanism in place to assure that the arbiters of
the controversies will be qualified. Obviously, it is not essential
for every arbiterl to be familiar with Copyright law and
Entertainment law and Communications law and be a lawyer with
experience in hearings and litigation. However, there must be some
familiarity and experience with the basic issues. An economist
might provide a satisfactory alternative to a third lawyer, but at
least two arbiters on a panel of three should be lawyers and the
non-lawyer should never run the hearing. In any event, the
Tribunal’s successor - an arbitration panel or administrative law
judges - should be qualified, should be obligated to observe - if
not slavishly follow - precedent and should provide the stability,
continuity and sense of confidence which the parties deserve.

Ideally, the arbiters will be- occupied fully and efficiently
when they are not involved in controversies previocusly submitted to
the Tribunal. However, even if their workloads do not increase
beyond that of the current commissioners, the parties and the
taxpayers will realize a significant savings because: (i) the
supporting staffs can be shared with other arbiters or employees
where the arbiters are part of a larger agency; (ii) the rental
space, telephone equipment, etc. will be less costly if they are an

extension of another agency; and (iii) the enormous hidden or soft
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costs of Presidential appointments ani stand-alone agencies will
disappear.
v. DISCLAIMERS.

A. BUREAUCRACY AND THE CIVIL SEZ=VICE SYSTEM. Because of a
strong pre-disposition, it 1is necessary for me to add this
disclaimer. I believe that too many Federal, State, and local
governments operate inefficiently anc do not properly serve the
taxpayers. This generalization is not intended to be absolute or
all-encompassing because there are zany notable and admirable
excepti;ns. The tragedy is that the covernment is able to - and
does - attract America’s best and its brightest. But many lose
their ambition, their enthusiasm, and their dedication along the
way. As a result, the agencies, the derartments, and the taxpayers
suffer.

The causes are obvious - there rarely exists either: (i) the
carrot/reward for government employees who work hard and well; or
(ii) the stick/penalty for unsatisfazctory work. On one hand,
workers learn quickly that their sélaries are dependent less on
hard work and ability than on the whim 3f the current-President who
withholds or grants pay increases and the arbitrary availability of
openings in the next grade. On the othsr hand, termination or even
denials of within-grade increases are Zaw and far between. There is
no profit motive - for either the orcznization or the employees.
And increasingly, morale has plummeted is government employees have

become convenient whipping persons.
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The problem, of course, is not the employees; it is the
system. For those reasons and because our economy warrants it, a
new Grace Commission should be formed to tackle these problems
which seem relatively straightforward and not difficult to solve.
However, until then, I confess my suspicion of government and my
pre-inclination to sunset any mission, agency or department that
has outlived its usefulness or never achieved its purpose. I
strongly believe that the Tribunal has failed in this regard, but
I acknovlecige that my disappointment and frustration with the civil
service system may make me faster to pull the trigger.

B. THE COPYRIGHT OFFICE. H.R. 897 would modify certain
operations in the Copyright Office. Rather than comment on those
modifications in this Statement, I will defer to witnesses from the
Copyright Office.

C. BUCKLEY V. VALFQ, 424 U.S. - (1976). I recognize that
the Buckley case presents certain potential obstacles to the re-~
assignment of the Tribunal’s functiors to the Copyright Office.
Although I have certain suggestions in that regard, I will defer to
the Constitutional lawyers the best method to accommodate Buckley
and the planned re-assignment of the T:ibuna.l's functions.

VI. OVERALL COMCLUSION AND RECOMMENDATION. For the reasons stated
above:

A. THE TRIBUNAL SHOULD BE SUNSZIT AS AN AGENCY ON DECEMBER

31, 1993;
B. THE TRIBUNAL’S FUNCTIONS SHCTLD BE REASSIGNED:
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C. THE LEGISLATION RE-ASSIGNING THE TRIBUNAL’S FUNCTIONS
SHOULD SPECIFY (GENERALLY OR SPECIFICALLY) THE EXP=RIENCE
REQUIRED FOR AN ARBITER TO BE SELECTED BY A GOV=RNMENT
AGENCY OR DEPARTMENT; AND

D. IN THE NEAR FUTURE, CONGRESS SHOULD EXAMINE EACH JF THE

TRIBUNAL’S FUNCTIONS TO DETERMINE ITS FUTURE.



COMMISSIONER BRUCE D. GOODMAN

Bruce D. GoodmwuawmdtoﬁeCwyngianyaltyTrﬁ)mlby?rmdunMon
September 3, 1992,

Mr. Goodman, 47, aa attorney and business executive, has a broad background in
broadcasting, cable television and telecommunications. Prior to his appointment, Mr. Goodman
was President of FYI - the Comsumer Chammel, 2 cable television chamel dedicared t
program-iength commercials. His prior experience includes eight years as Senior Vice President
and General Counse! for the Mxtzal Broadcasting System, Inc., where his respoasibilities
inctuded the negotiation of several hundred contracts for broadcasting rigis, as well 13 other
operational and saff functioms for the network, its owned suwions, amd its saedlite
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Additionaily, Mr. Goodman was Vice President of the Amway Corporation, 2 muiti-
billion doilar direct-marketing company; 2nd President of MuitiComm Telecommanications
Corp., an industry pioneer in the distribation of data by FM subcarriers and very smail 1permere
sutellite aoeennas. Mr. Goodmaa 2iso engaged in the private practice of law a3 & parmer with
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Additionaily, he was Semior Cousse] to John H. Faaning, Chairntan of the Natiosal Labor
Relations Board and worked for the NLRB Generai Counsei in a muxiber of positions.

Mr. Goodman is 2 pest member of the Natiottal Association of Broadcasters Code Board:
American Advertising Federstion Legal Comminee; the Washington Metropolizan Area Carporate
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a reading service for the biind.

Artcles wrinen by Mr. Goodman have appeared in  Sroadeasting; Elecronic Media;
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The Honorable William J. Hughes

U.S. House of Representatives
Washington, D.C. 20515

Dear Congressman:

As a Commissioner on the Copyright Royalty Tribunal, I ac keenly interested in your
proposed legislation to modify the Copyright Act. Although I am concerned that od hoc
arbitration papels wouid not provide the necessary stability to perform properly the Tribunal’s
functions, I strongly agree with the proposal to sunset the Tribunal. Ia reaching this conclusion,
I rely not oaly on mry experience as a Commissioner, but also on my Sackground as an attorney
and executve in the communicarions industry.

Created in 1976 to encourage programming diversity and access to programming at a ime
when the cable industry was in its infancy, the Tribunal has becom: a bureaucratic Energizer
bunny which has outlived its usefulness ... but keeps on going and zoing. In fact, the Tribunal
has achieved the remarkable feat of displeasing both program owoers who believe the rates
allocated by the Tribumal are 100 low and many cable opérators who believe the rates are too
high. And the benefit to taxpayers is clusive, at best, and illusory, z worst.

Even if the cable compulsory license for local programmiing, 3¢ Audio Home Recording
Act and other legislative underpinnings of the Tribunal’s charter are to be preserved, the
Tribunal, as a stand-alone ageacy awkwardly interposed between the Copyright Office and the
FCC, should be sunset in the near future. Its functions can be re-ailocated (e.g., to private
licensing groups, w other federal agencies soch as the FCC, the Lorary of Congress). in an
ecogomic environment which mandates that every government :gency must overcome a
presumption of unnecessary expense and counter-productivity, the T-ibunal has too often been
noted more for providing empiovment to unqualified pohtu:xl appcintees than for its help to
taxpayers and the industry it should serve.

Ceruinly, I recognize that calling for the abolition of my >wn agency is akin to an
infanryman’s cailing down artillery fire on his own position. But I bope this lewer will be a cail
© arms to other Presidential appointees who recognize that emrenc:ed bureaucracy must give

way to enlightened sactifice if America is to ¢ its economic ~tental.
Very muly » Gurs. :
/ \ .
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Mr. HUGHES. Mr. Damich, welcome.

STATEMENT OF EDWARD J. DAMICH, COMMISSIONER,
COPYRIGHT ROYALTY TRIBUNAL

Mr. DamicH. Thank you very much, Mr. Chairman. I must ex-
cuse myself for the raspy quality of my voice. I came down with the
flu on Monday, and it is only by dint of medical science I am able
to appear here today.

Mr. HUGHES. Well, don’t feel too bad. We all have it and you
wouldn’t want to be left out.

Mr. DaMICH. That is right. You are right. Who am 1 going to give
it to here? That is the problem.

I have a short statement dealing with the substance of your pro-
posed bill, and I would like to make a few comments on the charges
that I have heard today for the first time as well.

Mr. Chairman and members of the subcommittee, my name is
Edward J. Damich. I am a Commissioner of the Copyright Royalty
Tribunal. Thank you for the opportunity to express my views on
the Copyright Reform Act of 1993, H.R. 897. This is the second
time that I have testified before the subcommittee. The first time
was in 1987 under your predecessor, Mr. Kastenmeier, when I tes-
tified in favor of U.S. adherence to the Berne Convention. Today
I am pleased to testify in favor of title II of H.R. 897, which re-
places the Copyright Royalty Tribunal and which repeals the juke-
box compulsory license.

Mr. Chairman, you have stated that the Copyright Royalty Tri-
bunal is an agency that is both broken and unnecessary. I believe
that the Copyright Royalty Tribunal is not broken, but that it is
unnecessary. Admittedly, there are different senses to the word
“broken.” What I mean is the Copyright Royalty Tribunal is not
broken because it does what it is supposed to do. As I see it, the
problem with the Tribunal is that it is inefficient. It does not have
enough to do to warrant a full-time independent Federal agency,
and historically the Commissioners have lacked the appropriate
legal expertise for the Tribunal to act on an optimum level.

Despite the fact that the Copyright Act commits five compulsory
licenses to the Tribunal’s purview as well as rate and royalty deter-
minations under the Audio Home Recording Act, its actual work oc-
curs episodically, due largely to statutory schedules and settlement
by the parties that appear before it. When it does work it performs
adjudicatory functions similar to those of administrative law
judges, who are ordinarily required to be members of the bar for
7 years and have 7 years of administrative law litigation experi-
ence. Yet, according to the evidence available to me, only 5, includ-
ing Commissioner Goodman and myself, out of 13 Commissioners
have had legal experience in relevant fields. This is largely due to
the fact that the Commissioners are political appointees.

The mechanism established by H.R. 897 more closely reflects the
episodic character of compulsory license and AHRA determinations,
and the need for appropriate legal expertise by providing for ad hoc
arbitration panels chosen in a way that ordinarily will result in
qualified argitrators. However, H.R. 897 should promote predict-
ability, and thus settlement, by requiring the panels to take prece-
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dent into account and by allowing the Register to disapprove panel
determinations that do not do so.

Because of Buckley v. Valeo, in order to integrate compulsory li-
cense and AHRA determinations into the Copyright Office, H.R.
897 makes the Register a Presidential appointee. Since the Reg-
ister would have only narrow review of arbitration panel deter- -
minations and would not en%age in the actual hearing process, I do
not think that H.R. 897 allows politics to taint the adjudicatory
process. I do not have an opinion on whether the Register as a
Presidential—whether making the Register a Presidential ap-
pointee is wise or unwise on other grounds.

If for other reasons it should prove unwise to change the status
of the Register, Congress should still abolish the jukebox compul-
sory license and replace the Copyright Royalty Tribunal. Congress
should create a new Copyright Royalty Commission composed of
three Commissioners, who would be appointed by the President
with Senate confirmation in order to satisfy Buckley v. Valeo, with
appropriate legal expertise. The CRC would meet on an as needed
gasis and perform the functions assigned to the Register by H.R.

97.

In sum, the actual workload generated by the compulsory li-
censes and AHRA does not justify the existence of a full-time inde-
pendent Federal agency, especially one that historically has lacked
expertise in its fields of activity. As a Republican, I have always
been in favor of downsizing the Federal Government, and I am
happy to see this theme being carried forward by President Clinton
and by the subcommittee. No one who is concerned with the elimi-
nation of government waste and inefficiency can afford to leave the
Tribunal untouched.

Thank you again, Mr. Chairman and members of the subcommit-
tee, for this opportunity to express my views.

Mr. HUGHES. Thank you, Mr. Damich. :

[The prepared statement of Mr. Damich follows:]
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Statement of BEdward J. Damich
Commissioner, Copyright Royalty Tribunal

March 3, 1993

Mr. Chairman, my name is Edward J. Damich. I am a
Commissioner of the Copyrighi Royalty Tribunal. Thank you for the
opportunity to express my views on the Copyright Reform Act of 1993
(H.R. 897). This is the second time that I have testified before
the Subcommittee. The first time was in 1987, under your
predecesso;, Mr. Kastenmeier, when I testified in favor of U.S.
adherence to the Berne Convention.

My testimony today will focus on Title II of H.R. 897 which
abolishes the Copyright Royalty Tribunal in favor of copyright
arbitration royalty panels overseen by the Register of Copyrights,
but my position on this &ﬁestion requires me also to touch on those
parts of the bill that eliminate the jukebox compulsory license and
that change the status of the Register of Copyrights.

Mr. Chairman, you have stated that the Copyright Royalty
Tribunal is “an agency that is both broken and unnecessary.” I
beljieve that the Copyright Royalty Tribunal is not broken, but it
is unnecessary. Admittedly, there are different senses to the
word, "broken."” What I mean is: The Copyright Royalty Tribunal is
not broken because it does what it is supposed to do. During my
six-month tenure on the Tribunal, I have participated in royalty

distribution under the satelljte compulsory license, rate

70-857 0 - 93 - ¢
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adjustment for the use of certain works in noncommercial
broadcasting, and the initial steps for distribution of royalties
under the Audio Home Recording Act (AHRA). I can personally
testify éhat each was accomplished in a timely fashion and that all
three commissioners and the staff acquitted themselves in a
professional manner.

The Tribunal is unnecessary, however, because it does not do
enough to justify its existence as a full-blown, independent
federal agency. Furthermore, what the Tribunal does, it does
inefficiently. By "inefficient,” I mean that the parties and the
American taxpayers pay more than they have to to get the job done.
I do not mean that the Tribunal costs a lot. .As you well know, our
FY1993 budget is under a million dollars and only a relatively
small portion of that comes from the federal treasury. But I
cannot be persuaded that an agency should continue because, th&uqh
inefficient, it doesn't cost the parties or the taxpayers very
much. Does waste have the right to continue because it is small
waste? I suspect that President Clinton's cuts in the White House
staff don't amount to a "hill of beans” when compared to the
federal bﬁdget as a whole, yet they have symbolic value and real
value-~-they add up. As a Republican, I have always been committed
to downsizing the federal government, and I believe that the
Copyright Royalty Tribunal is a good place to start.

As you may know, I am a law professor. Periodically, law
schools are evaluat;d by the American Bar Association, which

requires them to write a self-study. The first two questions of
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any self-study are: (1) what do you do? and (2) how do you do it?
What follows is my draft of a self-study for the Copyright Royalty
Tribunal.

First, what does the Tribunal do? On paper it would appear to
be very busy. It adjusts the rates for five compulsory licenses--
mechanical, jukebox, public broadcasting, cable, and satellite--and
for digital audio recording technology under AHRA. It distributes
royalties under thé cable and satellite compulsory licenses and
under AHRA: Historically, however, its only regular, annual
business is the cable royalty distribution.

Proceedings for rate determinations! occur episodically. The
Tribunal held a rate adjustment proceeding for the mechanical
license in 1980 and 1987, and the next rate adjustment proceeding
will be due in 1997. It held a rate adjustment proceeding for the
jukebox license in 1980, but éongress made jukebox rates largely a
matter of private negotiation after 1990. (H.R. 897 repeals the
jukebox license.) The Tribunal held rate adjustment proceedings
for the public broadcasting license in 1978, 1982, 1987,‘and-1992.
(The 1992 rate adjustment was setfled.) The Tribunal held a rate
adjustment proceeding for the cable license in 1981, 1983, 1985,
and 1990. The Tribunal held a rate adjustment proceeding for the
satellite license in 1992, but, by statute, this consisted in

merely approving rates determined by an arbitration panel. {The

IRate adjustments are sometimes made without a hearing, as for
example, in the case of cost-of-living adjustments.
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gatellite license is scheduled to sunset in 1994.) Under AHRA, the
Tribunal has no rate-setting duties until 1998.

The» cable royalty distribution is the real jewel in the
Tribunal's otherwvise rhinestone crown. It occurs yearly, and it
involves about $200 million. on the other hand, the first
satellite royalty distribution was held in 1992 for 1989-91 (three
years) because the satellite royalty payments were not significant
enough for an annual distribution, and, after a one-day hearing,
the parties settled. It remains to be seen whether satellite
royalty payments will grow enough to justify annual distribution,
and, again, the satellite license is schéduled to sunset in 1994.
There is great speculation whether AHRA royalty payments will
justify an annual distribution proceeding, but there is talk of a
"dry run” in 1993 despite the minuscule receipts from October 28th
through December 31, 1992.

Second, how does the Tribunmal do its work? With the sole
exception of the public broadcasting rate adjustment, the Tribunal
only acts upon petition of the parties. If the parties to a
royalty distribution settle, that ends the controversy and the role
of the Tribunal. As I have noted, this happened with the 1989-91
satellite royalty distribution in 1992. Settlement and agreement
among the parties is not uncommon. The Tribunal is supposed to be
the default mechanism. Thus, in order to have a true picture of
the Tribunal's activity, it is necessary to inquire into how often
the parties settled among themselves. Even the cable royalty

distribution was settled about half the time.
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If the parties do not agree, the Tribunal receiveé writteJ
submissions of direct cases. At this stage, it might have'a
preliﬁinary hearing to narrow and deiine issues. Finally, it has
the royalty distribution or rate determination hearing in chief.

This adjudicatorvy function of the Tribunal points out the
second inefficiency of the Tribunal--historically, it has lacked
commissioners with legal expertise 'in fields relevant to the
Tribunal's work. By my reckoning and according to official
biographies on file with the Tribunal, only five commissioners out
of 13 huave fit this profile, including Commissioner Goodman and
myself. The Tribunal's own statement before this Subcommittee in
1985 admitted that the courts had criticized the quality of the
decisions and that the Tribumal had to hire a general counsel to
remedy this deficiency:

The Tribunal would be less than candid, however, if

it did not acknowledge the criticism addressed by the

courts to the quality of its final determinatjons. At

times, they have been imprecise in expressing the
connection between the record evidence and the ultimate
decision. With the addition of a general counsel, . the

Tribunal will improve the quality of its decisions.!

After Mr. Robert Cassler was ﬂired as general counsel in 1985,
the quality of the Tribunal's decisions did improve, and the
current general counsel, Ms. Linda Bocchi, has continued his
reputation for professional excellence. The hiring of a general
counsel, however, although improving the quality of its work,

paradoxically made it less efficient overall by hiring an extra

2SCatement of the Copyright Royalty Tribunal, July 11, 1985,
p. 18.



96

person to do the work originally assigned to the commissioners.
The Copyright Act of 1976 envisioned a Tribunal composed of experts
in the field who would take a "hands on" approach to their work,
with only clerical staff for support:

The [Tribunal] is authorized to appoint a staff to
assist it in carrying out its responsibilities. However,
it is expected that the staff will consist only of
sufficient clerical personnel to provide one full time
secretary for each member and one or two additional
employees to meet the clerical needs of the entire
(Tribunal]. Members of the [Tribunal] are expected to
perform all professional responsibilities themselves,
except where it is necessary to employ outside experts on
a consulting Dbasis. Assistance in matters of
administration, such as payroll and budgeting, will be
available from the Library of Congress.

The Committee expects that the President shall
appoint members of the [Tribunal] from among persons who
have demonstrated]protessional competence in the field of
copyright policy.

Because the Tribunal is involved in trial-like proceedings, I
believe that not only relevant expertise, but legal expertise is
necessary to make the Tribunal efficient. I do not think that I am
being parochial in insisting on this qualification. Some
commissioners were experienced in fields directly related to the
Tribunal's activities at the time that the courts criticized the
quality of the Tribunal's decisions. It is interesting to note
that administrative law judges, who perform functions similar to

Tribunal commissioners, are required ordinarily to have been

Jcopyright Law Revision (5.22), H.R. Rept. 94-1476, 94th
cong., 2d Sess., pp. 174-75 (emphasis added). At the time of the
Report, the Tribunal was called the “Copyright Royalty Commission."
For clarity, I have substituted "Tribunal®™ for “Commission."”
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members of the Bar for seven years and to have had seven years
experience in administrative law or litigation.

In sum, tyo facts undermine the case for a permanent Copyright
Royalty Tribunal. First, to a large extent, the work of the
Tribunal is not constant. It ebbs and flows largely due to
statutory schedu'les and to the ability of the parties to agree to
a settlement. 8Second, the commissioners, as political appointees,
have historically lacked legal expertise in the fields relevant to
their responsibilities. As a result, the Copyright Royalty
Tribunal, 1like an old furnace, is a working but inefficient
machine.

The mechanism set up.by H.R. 897--arbitration panels that are
insulated from the political process and that are convened on an
"as needed” basis addresses the problems of episodic work and lack
of expertise. (Although H.R. 897 does not require that the
arbitrators have relevant legal experience, the method of choosing
arbitrators described in the bill would probably result in at least
some arbitrators with expertise in the relevant fields.) Professor
Stipanowich. in his article, 'keéhinking American Arbitration,”
states that "a ballmark of arbitration is the presence of one or
more decisionmakers with pertinent Kknowledge or experience."‘
Among the advantages of knowledgeable and experienced arbitrators,
‘'Stipanowich notes: “[A] pertinent technical or legal background

should enhance the ability ot the arbitrator to identify the

b, Stipanowich, Rethinking American Arbitration, 63 Ind. L.
J. 425, 435-36 (1988).
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significant issues in a particular case and to sharpen the focus of
the hearing to deal with those issues."™’

The principal reservation that I have regards continuity.
Unless the arbitration panels are bound to take precedent into
account, a great deal of the efficiency of the ad hoc panels will
be lost as the parties reinvent the wheel with each new panel.
Predictability is always an impetus to settlement. Thus, I would
suggest the addition of language such as that found in an earlier
version of the Audio Home Recording Act regarding binding
arbitration: "In rendering a final decision, the arbitral panel
shall take into account any final decisions rendered in prior
proceedings ...that address identical or similar issues.“
Furthermore, the Register should be enabled expressly to disapprove
an arbitration award if an arbitration panel did not take precedent
into account.

In order to fold the Tribunal’'s activities into the Copyright
Office, Buckley v. Valeo requires that the Reéister of Copyrights
become a presidential appointee. At first, this created in me
another reservation, since I was convinced that lack of legal
expertise has had a baneful effect on the Tribunal. Upon
reflection, however, I noted that the Register himself or herself
will not conduct the quasi-judicial proceedings of the arbitration

panels, and therefore, a Register who lacked legal expertise in the

S1d.. at 436.

Saudio Home Recording Act of 1991 (S. 1623), Sen. Rept.,!lozd
Cong., 2d Sess., p. 15 § 1032(b) (5). -
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field would probably not be a serious drawback, especially if he or
she is advised by counsel when called upon to reject or approve an
arbitration panel's decisjion. (I want to make it very clear that
I have not studied the overall impact on the Copyright Office of
making the Register a political appointee; I am merely stating that
I do not toresée as much inefficiency in making the ratifying
officer a political appointee as I do in making the initial
decision-makers political appointees.)

Even 1if it should prove unwise to change the status of the
Register, I urge the Subcommittee not to abandon its reform of the
Tribunal or the abolition of the jukebox compulsory license. The
pattern established by H.R. 897--arbitration panels subject to
review for limited purposes--can still provide the basis of a
transformed Tribunal-like entity. In that event, I would propose
that the current Copyright Royalty Tribunal be aboligied and that
effective January 1, 1994 a new Copyright Royalty Commission be
established within the Copyright Office. This Commission would
consist of three commissioners, appointed by the President from
among persons with legal expertisé in the fields of copyright or
communications for seven-year terms.’ The Commission would not sit
permanently, but would convene as needed to perform the same
functions as the Register does under H.R. 897. The commissioners
would be compensated on a per diem basis, and the Copyright Office

would provide administrative, legal and research support staff.

Tother federal agencies that require expertise include: the
Commodity Futures Trading Commission, the International Trade
Commission, and the Consumer Product Safety Commission.
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(It may be recalled that the Copyright Office Licensing Division
currently handles the royalty payments for the Tribunal.) This
plan would provide both expertise and continuity, and it would
reflect the episodic nature of compulsory license and AHRA
controversies. The disadvantage of this plan is that it shrinks
but does not completely eliminate a layer of federal bureaucracy.

In sum, the actual workload generated by the compulsory
licenses and AHRA does not justify the existence of a full-time,
independent federal agency. especially one that historically has
lacked expertise in its fields of activity. No one who is
concerﬁed with the elimination of government waste and inefficiency
can afford to leave the Tribunal untouched. The plan adopted by
H.R. 897 is a viable one, but more attention should be paid to the
problem of continuity. If change in the manner of appointment of
the Register proves to be unwise, at the very least the Tribunal
should be reconstituted as a part-time commission of experts in
copyright and communications law who oversee ad hoc arbitration
panels.

Mr. Chairman, thank you for this opportunity to express my
views. I stand ready to provide you with any additional

information that you request.
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Mr. HuGHES. Commissioners Daub and Damich, both of you dis-
agree with my characterization of the CRT as broken, perhaps ad-
ministratively dysfunctional would have been a little more specific.
Here is why. en most agencies testify, there is an agency posi-
tion. The agency position is decided by majority rule as a general
proposition.

Commissioner Daub, your testimony is that all three Commis-
sioners differ and that is why you believe there is no agency posi-
tion. That is not how the numbers add up to me. I count both Com-
missioners Damich and Goodman as favoring abolition of the CRT.
Under majority rule, the agency position should be in favor of the
bill. Have I missed something?

-Ms. DAUB. Mr. Chairman, the invitations from your committee,
full committee chairman, Mr. Brooks, came to each and every one
of us and requested for individual views of your bill. There was no
request for the agency views, Mr. Chairman. That was my under-
standing. Please correct me if I am wrong.

Mr. HUGHES. No, I think we asked for an agency position.

Ms. DAUB. There was no communications requesting, to us, an
agency——

Mr. HUGHES. Mr. Damich, what do you want to add to that?

Mr. DaMiIcH. I would like to comment on that, Mr. Chairman.
Commissioner Goodman and I asked Chairman Daub to join us in
a meeting prior to the hearing in order to discuss the possibility
of an agency position. Chairman Daub, however, refused to attend
that meeting. We had the meeting anyway because we presumed
that by majority rule we have the right to call a meeting in which
we discussed an agency position. The conclusion that we came to
was that although Commissioner Goodman and I disagreed on
whether or not the arbitration panels were a good idea, considering
every factor, we had agreed that the agency position would be that
the CRT should be abolished. So there is, in fact, an agency posi-
tion.

Mr. HUGHES. I know the Chair, and I am sure many of my col-
leagues, have followed the internal disputes at the CRT, and they
began with some very basic themes. First of all, let me ask, who
is the Chairman of the CRT? Can you give me some idea?

Ms. DAUB. Are you asking of me, Mr. Chairman?

Mr. HUGHES. Yes. I am asking anybody. Who is the Chairman?

Ms. DAUB. Currently I serve as the Chairman.

Mr. HUGHES. Is that correct, Mr. Damich?

Mr. DaMicH. I think legally it is correct. As you know, Mr. Chair-
man, we had a meeting to change the internal rule which forbade
the rotation of the Chairman to Commissioners who did not have
one year’s experience on the Tribunal. However, to my shock and
dismay, and that of also Commissioner Goodman, Chairman Daub
refused the order of the majority of the Tribunal to notify the pub-
lic in the Federal Register of this change of internal rules.

Mr. HUGHES. So, even though a majority of the CRT basically
promulgated—adopted a rule that would be—should be published
in the Federal Register, Ms. Daub refused to so publish it. Is that
what you are saying?

Mr. DaMicH. That is correct. That is correct, Mr. Chairman.
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D Mg.? HUGHES. Is that an accurate portrayal of what occurred, Ms.
aub? '

Ms. DAUB. Not exactly so, Mr. Chairman. The history of the rule
change, let me say—Congressman Fish, it is good to see you, sir.
Perhaps it will take a long time to explain all of the intricacies.

Mr. HUGHES. Maybe you could just—

Ms.dDAUB. Mr. Chairman, I will try to briefly give you the back-
ground.

Mr. HUGHES. Maybe I can ask you a specific question,

Ms. DAUB. When I arrived at CRT there was a rule that said the
Chairman ought to have served 1 year as a Commissioner before
he or she can assume the Chairmanship. That is in our Code of
Federal Regulations. I did not feel that I was in any way preju-
diced by the 1l-year requirement, and I did abide by that rule.
Thus, I did not become Chairman for the first 23 months. I became
Chairman December 1991.

Mr. HUGHES. Who was Chairman during that period of time?

Ms. DAUB. The former colleagues of ours. And, of course, not re-
alizing that that Code of Federal ReF'ulation was changed by m
former colleagues I abided by the rule that was existing. I didn't
serve as the Chairman upon arrival at the Tribunal, and I had to
serve as Commissioner for a year.

About a month or 2 into my Chairmanship, Mr. Goodman said
that, “Well, nothing personal against you, Cindy. I want the Chair-
manship now.” And I had said, “Well, we do have a year require-
ment and the statute does. say such Chairman shall serve 1 full
year. And then it does also say upon convening, the Tribunal will
elect among themselves a chair from 7-year Commissioners.” So I
s}ﬂid, “Well, let’s do some legal research before we proceed with
this.”

I have suggested to my colleagues since February 2 or 3 was
scheduled to an appropriations hearing, if we could meet Feb-
ruary 11 after our business matters are decided and then we would
have plenty of time, our General Counsel could research all of the
legal applications to this matter, and then we would convene.

Well, Mr. Goodman, apparently realizing that he only had very
short time on the Tribunal wanted to push it. He said let’s make
it effective, initially effective February 1. There was a legal ques-
tion that the General Counsel has raised that one could not begin
the Chairmanship February 1 because if you follow the statutory
language, the Chairmanship at the CRT has always begun Decem-
ber 1 since its inception, which means you cannot go back, make
the rule change retroactively applied. The legal question of retro-
activity-had to be researched. '

Since the Commissioners did not want to do further legal re-
search, they wanted to take the action. I said that I could not par-
ticipate without all the facts, all the legal questions answered.
They said with or without you present, we will go ahead and vote
on it, and they did in fact vote on it.

Mr. HUGHES. Anybody—Mr. Goodman.

Mr. GOODMAN. I am sorry. I started nodding off halfway through.

I did listen to the last part and that is certainly true. We did
vote on it. We called a vote either four or five times and each time
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Commissioner Daub left the meeting because it appeared that she
was going to be in the minority.

But your statement is accurate. There have been—there has
been a vote.

Mr. HUGHES. Well, I know this is very unpleasant, but let’s try
};‘o keep our remarks not so personal, so we can try to get to the
acts.

Was a vote taken, basically, to publish in the Federal Register?

Mr. GOODMAN. Yes, it was.

Mr. HUGHES. And was it sent to the Federal Register?

Mr. GOODMAN. Yes, it was.

Mr. HUGHES. And what happened?

Mr. GOODMAN. Ms. Daub notified the Federal Register that she
wanted it withdrawn.

Mr. HUGHES. Even though a majority of the CRT ordered it be
published?

Mr. GooDMAN. That is correct.

Mr. HUGHES. Is that accurate, Ms. Daub, that you indicated that
you did not want them to publish it?

Ms. DauB. Mr. Chairman, there——

Mr. HUGHES. You can answer that yes or no.

Ms. Daus. Did I not—

Mr. HUGHES. Yes. Did you advise the Federal Register not to
publish:

Ms. DAUB. Yes, I did.

Mr. HUGHES [continuing). A change—

Ms. DAUB. Yes. Yes, I did.

Mr. HUGHES [continuing]. In its regulations—

Ms. DAUB. Yes, I did.

Mr. HUGHES [continuing]. That was agreed to by a majority of
the CRT?

Ms. DAUB. Yes, I did. Since—may I add a point here.

Mr. Chairman, all of the official documents of CRT are signed by
the Chairman. The legal office of Federal Registry confirmed that
fact and they did return the documents back to our agency.

Mr. HUGHES. Was that the first time that you had notified the
Fedgral Register not to publish a regulation or change in regula-
tion?

Ms. DAUB. That is not the first time, Mr. Chairman. May I——

Mr. HUGHES. Let me just finish if I might.

Commissioners Argetsinger and Aguero also sent a regulation to
the Federal Register after adoption by the CRT, did they not?

Ms. DAUB. Yes, they did.

Mr. HUuGHES. That was followed up by a letter, basically, or a
communication to the Federal Register not to publish that in the
Federal Register also?

Ms. DAUB. Congressman Hughes, may 1 answer with a state-
ment? Mr. Patry and Mr, Hayden, the two staff, your subcommittee
staff, have been informed, one-sided stories, if I may be bold to say
that. This, perhaps, is the information that may take up an hour
or two to explain the real truth and the background matters and
I don’t—

Mr. HUGHES. Ms, Daub.

Ms. DAUB. Yes, sir?
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Mr. HUGHES. I don’t want to get into the background matters. I
want to know if in fact—that was my only question—if there was
another instance where a regulation was adopted by the CRT, sent
to the Federal Register for publication and, in fact, where you
interceded and prevented it from being published? That was my
question.

Ms. DAUB. Mr. Chairman, the motion they voted on was a motion
I had not even seen. You cannot take votes without the Chairman
even being present. Mr. Chairman, the motion has been changed
each and every time the General Counsel brought up legal ques-
tions, to suit their own purposes. He had one purpose and one pur-
pose only in mind: to become a Chairman at any cost. He tried to
get around the rules and the laws and, yes, he may be a lawyer,
and my colleagues talked about qualifications of Commissioners
past and present. Mr. Chairman, if Congress wanted the Commis-
sion to be an all-lawyer panel they would have stated so. They
didn’t, precisely because they wanted diverse representation there.

And if I may, and I do understand—the lawyers do understand
those legal corners and how to get around those areas, but I do
know what is right and wrong. And, Mr. Chairman, let me say this.
You can characterize, Well, Cindy, you did that last time. You are
doing it again. Aren’t you a troublemaker?

However, let me clarify this, Mr. Chairman.

Mr. HUGHES. No, I am not saying that. Ms. Daub, I was just try-
ing to find out if, in fact, you did intercede on another occasion, and
I am aware that you did because, frankly, I have a letter of March
31, 1992, which, without objection, I am going to submit for the
record, and let me read it to you. The letter is directed by the two
Commissioners, Mario F. Aguero and J.C. Argetsinger and it is di-
rected to Martha L. Girard, Director of the Office of Federal Reg-
ister, National Archives.

“Dear Ms. Girard: We certainly regret that we have put the Fed-
eral Register in a difficult situation. As our General Counsel, Rob-
ert Cassler, explained to your staff, our statute, 17 U.S.C. 801 and
following, refers only to the powers of the Tribunal. The Tribunal
shall adopt regulations. It does not specify any powers of the chair-
man in this or other regards. The chairmanship rotates annually.
We have repeatedly asked the chairman pursuant to our current
regulations to hold a meeting. She has repeatedly refused this law-
ful request. Enclosed are memos to this effect and her response.
Also enclosed is the notice of the chairman of March 30 requesting
her participation and non-voting. This notice was sufficient. It
caused her to be aware of the issue enabling her to write you yes-
terday directing that no publication be printed signed by the other
two Commissioners.” And it goes on and on.

The only point is that it was suggested by you, Mr. Damich, and
by you, Ms. Daub, that there is nothing basically broken about this
agency, and here you have a vote taken by the CRT directing that
a regulation be promulgated in the Federal Register and the Chair-
man intercedes and prevent it from being published.

Now, if that is not administratively dysfunctional and broken I
don’t know what is. How can you operate that way?

Ms. DAuUB. Mr. Chairman, I may——
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Mr. HUGHES. It sounds to me—and I am going to turn to other
members. It sounds to me that you have so little to do that all you
do is fight about everything. You have so little to do and so much
time on your hands you fight about petty stuff.

Ms. DAuB. Mr. Chairman, the circumstances that I have de-
scribed in my statement are not petty, and I may be faulted to be
taking my job too seriously. I think if you were in my shoes you
would have viewed the circumstances which I have described ear-
lier to be unacceptable. Mr. Chairman, in this town, in my opinion,
that to get along you must go along, even if there are wrongdoings
in the Government office under your very eyes. Mr. Chairman, you
may say you are wrong for not signing the rule, even though major-
ity have voted, and you can condemn me for not following the ma-
jority rule. But the majority can order you to rob a bank, and I will
not abide by the majority rule, Mr. Chairman.

Mr. HUGHES. Wel{, I am way beyond my time. I have some addi-
tional questions, but I am going to recognize the gentleman from
California.

Mr. MOORHEAD. Well, thank you, Mr. Chairman. I am not going
to delve into the arguments between the members, but I do see
something that has happened here that probably shouldn’t happen.
I know that both Mr. Goodman and Mr. Damich are interim ap-
pointments. Now, it is too bad it had to be interim appointments,
in my opinion, because if you had a longevity and you were going
to become a Chairman at the end of a year, I think you would have
a little bit different input into the thing than when you are on for
a few months and you don’t know when you are going off. Well, you
both went on in September, I think. Is that correct? -

It is a little early to become a Chairman, probably, after being
on for 5 months, especially if the rule requires a year. And there
are problems there, but it is too bad that the arguments are taking
place here. But what we are considering is not whether the mem-
bers of the Commission have arguments between themselves, be-
cause obviously the two of you are going off as soon as President
Clinton makes an appointment for somebody else, and there will be
different personnel on the Tribunal.

So what we have to consider basically here is whether this Tribu-
nal does the job. From what I read, the Government pays about
$130,000 toward the cost of the Tribunal. The rest comes from the
people who are recipients of the money that is distributed. Is that
true, Mr. Goodman?

Mr. GOoODMAN. That is true in hard costs.

Mr. MOORHEAD. Now, I understand there has been a rec-
ommendation that the Government share be passed on to the
claimants under the Tribunal, and that the Government has no
cost whatsoever any longer. Is that true? That recommendation has
been made?

Mr. GOOoDMAN. I believe that Chairman Daub made that rec-
ommendation.

Mr. MoORHEAD. That would certainly make it probably the
cheapest Government agency there ever was.

Mr. GOODMAN. It would certainly reduce the cost. I can see two
problems with it. One problem is that one might wonder whether
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there is a conflict of some sort for the parties who are paying for
the litigation. I am sure that has been delved into.

Mr. MOORHEAD. Well, we often have fees for almost every kind
of service, so that isn’t something that is unusual. You are a law-
yer, Mr. Goodman. I hope that in answering our questions all of
you can divorce yourself from the disputes that are taking place,
because I am not going to try to deal with differences in personal-
ities or anything else. But don’t you think there is an advantage,
a continuity. You get arbitrators to make this determination of how
the funds are to be distributed and everything, you don’t always
have the same kind of rules or the same effort to distribute in the
same way that you have before.

Do you think there is an advantage to that continuity?

Mr. GOODMAN. I absolutely do. And my statement indicated that
whoever the arbiters are there should be a continuity, a stability,
they should observe precedent, and they should be qualified. What
I would like to see is either administrative law judges or arbitra-
tors who are permanent, and by permanent I don’t mean forever
but they would last at least 1, 2, 3 years, and the savings would
be, instead of them meeting on a daily basis, being paid on a daily
basis, they would be paid on a per diem basis. They would be re-
quired to observe, if not slavishly follow, precedent. But they would
be incented to follow precedent because it would be their own.

I do agree with you that you do need that stability.

Mr. MOORHEAD. One thing you said, that the product of the CRT
is very poor and that the claimants are afraid to tell us that. But

ou know the claimants are represented by such people as Jack Va-
enti, Eddie Fritz, Jim Mooney, ASCAP, Ted Turner. They are not
shy violets any of them. If there was anything wrong, boy, would
they tell us it was wrong in a hurry. :

Mr. GoopMAN. I have noted that there aren’t any claimants here
today who are appearing either before—either in favor of or op-
posed to H.R. 897.

Mr. MOORHEAD. I don’t know if they were asked to appear, as a
matter of fact. You were asked because you are the Tribunal.

I guess the way I look at it, if it isn’t broken, fix it. I can see
that this group doesn’t get along very well together. You would
have to be—you don’t have to have 20/20 eyesight to see that. But
that isn’t the question. This Tribunal in its present form isn’t going
to be here very long regardless of whether this bill passes or it
doesn’t pass. I am sure the Chairmanships are going to go from one
to another. Many things will be changed. The question is, as I see
it, do we want to abolish a Tribunal that basically in their product,
as I have understood, has been pretty good, even though we have
had these squabbles going on between members of the Tribunal on
occasion. And I guess there being three of you as there have been
all along it can make an awful lot of noise and cause trouble.

Mr. Damich, if you had to write into the statute qualifications to
be a Commissioner what would they be? Should they all be law-

ers?
Y Mr. DaMicH. As I stated in my statement, both my written re-
marks and my oral remarks, I do think that they shou{d be lawyers
and that they should have experience in appropriate fields. Among
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the two of them I would say copyright is an obvious one, and I
think communications law is another obvious one.

Mr. MOORHEAD. What do you think about that, Mr. Goodman?

Mr. GooDMAN. I agree with that. I could understand that you
could perhaps have an economist as one of the three. I would think
that because the Chairman runs the hearings I think it might be
difficult to have a nonlawyer running a hearing. I am told that the
reason that the Tribunal is called a tribunal and not a commission
is that Congress wanted to indicate the quasi-judicial nature of it.
I think it is a hurdle for a layman to understand legal vernacular
as well as the industry vernacular and also administer a hearing.

Mr. MOORHEAD. I am not avoiding you, Ms. Daub, but you have
already answered that question pretty well before in your state-
ment.

Should the term be 7 years as it now is or something less? Mr.
Goodman,

Mr. GoobpMaN. I don’t think it matters at all. I think, you know,
perhaps 7 years is a—

Mr. MOORHEAD. Ms. Daub suggested—you know, it is unfortu-
nate that—horribly unfortunate actually, that you two come on as
temporaries at exactly the same time and it does create a problem
that normally would not be existent if there were appointments
made on a staggered basis every couple of years, and you would
have people coming along with several years of expenence. The
way this has worked out it makes the Commission look bad, to
have it work the way it does. And I don’t think it is that bad in
its normal workings.

Mr. GooDMAN. If I may say that in behalf of the Tribunal I
would distinguish the procedural disagreements with substantive
disagreements, at least in the months Commissioner Damich and
I have been here I personally do not believe there has been any
problems with substantive decisionmaking.

Mr. MOORHEAD. Mr. Damich, in your statement you say that it
is OK to make the Register a Presidential appointment since his
review of an arbitration panel decision is limited. I am more con-
cerned about the office and execution and establishment of a na-
tional copyright policy that is based on merit and not on politics.
Would that ce become politicized by Presidential appointments?
Would that benefit the Office itself? Wi;at makes you tgnink a Presi-
dent would do a better job in appointments to the Register than he
did with the CRT?

Mr. DAMICH. As I stated in my statement, Mr. Moorhead, I have
not closely studied the issue, the broader issue about the ramifica-
tions on the Copyright Office of makinE the Register a Presidential
appointee. I looked at it simply from the standpoint of would it re-
introduce politics into the adjudicatory process that the CRT en-

ages in, and I feel that it would not because of the fact that the
flegister would not be engaged in any hands-on type adjudicatory
functions.

Mr. MOORHEAD. I will ask all three of you this, should the CRT
members be appointed by the Librarian of Congress, and keep it
nonpolitical all the way through?

Mr. DaMicH. Well, the only reason why I would opt for a sepa-
rate CRC, as I call it, the new—the Copyright Royalty Commission,
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is because of Buckley v. Valeo. If we didn’t have Buckley v. Valeo,
I see no need for any kind of supervision of what the CRT does by
a Presidential appointee. What I am dealing with is the legal re-
quirement of Buckley v. Valeo, which I think is the reason why in
the bill the Register is made a Presidential appointee, and I think
it is an incredible formality even under my proposal with the CRC
to have the President appoint CRC Commissioners. But, as I say,
what I am dealing with is the legal reality of Buckley v. Valeo.

Mr. MOORHEAD. My time is virtually up, and I don’t know what
is going to happen to this bill. But I would earnestly ask all three
of you, you have got responsibilities, you have got an important job
because this does affect some major industries, please try to get
along. It may be difficult but try to get along as long as each of
you are on the Commission or as long as—you don’t have to agree
on every single thing. But love your neighbor, and the whole thing
will work a whole lot better. It will bring more credit to your work.

Mr. HUGHES. It is funny. That is what my constituents said last
weekend about Democrats and Republicans.

[Laughter.]

Mr. HUGHES. The gentleman from California.

Mr. BECERRA, Mr. Chair, I came in late. I guess I missed some
interesting testimony, so rather than ask some questions I suspect
some of my other colleagues have some interesting questions and
I will bow over to them. :

Mr. - HUGHES. The gentleman from Florida. :

Mr. McCoLLuM. Thank you, Mr. Chairman. I have a couple of
questions for both Mr. Goodman and Mr. Damich in particular on
some of these substantive matters that Ms. Daub testified to re-
garding the criticisms of this bill. .

One of the things she suggests is that the cost of operations if
we go to this Register system will be borne by the taxpayers as to
opposed now, the system which we have, which I guess is mostly
funded by royalties. In fact, she proposes that I guess all of it be
covered by royalties, the cost of the operations involved in this.

Do you have a comment on that, Mr. Goodman? Is that a prob-
lem with the bill?

Mr. GoOoDMAN. I think that I would have to look at that in terms
of conflicts, but I think that is basically a good idea.

Mr. McCoLLuM. What is a good idea?

Mr. GOODMAN. To have it borne entirely by the parties.

Mr. McCoLLuM. As opposed to the taxpayers. :

Mr. GOODMAN. Well, as it is now the taxpayers pay, I think it
is approximately 14 percent, so it is not a dramatic difference but
it is still a significant savings. And, to the extent that we are try-
ing to save the taxpayers money, I think it makes some sense.

Mr. HUGHES. Would the gentleman yield to me?

Mr. McCoLLuM. I would be glad to yield.

Mr. HuGHEs. 1 think there is a misperception here because it
would refer it to the Copyright Office and the Licensing Division
is 100 percent funded by royalty moneys, not taxpayers’ money.

Mr. McCoLLUuM. So you think Ms. Daub is wrong, Mr.
Chairman——

Mr. HUGHES. Yes, absolute]{

Mr. McCoLLUM [continuing "In her interpretation?
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Mr. HUGHES. There is no question about it.

Mr. McCoLLUM. Well, I—you know.

Mr. HUGHES. If anytiling, it is an advantage to have the Copy-
right Office do it, because royalties finance it. .

Mr. McCoLLUM. Ms. Daub, do you want to respond to that?

Ms. DAUB. Mr. Chairman, would the presumption be that the
Re%'ister will be handling CRT’s current functions in total by him-
self, or are you suggesting that he would require some staffers that
would need——

Mr. HUGHES. I don’t know. I would imagine it would require ad-
ditional staff, That is not the issue. The issue is whether or not it
would be public funds as opposed to royalty funds, and my only
point was that the Licensing Division of the Copyright Office is fi-
nanced 100 percent by royalties, not by public funds.

Ms. DAuB. Mr. Chairman, the Licensing Division handles cur-
rently only for the work that is related to CRT’s work.

Mr. HUGHES. I understand. But if we referred it to the Copyright
t(.;)ﬁice it would be funded, that is my point, by royalty funds, not

Y-

Ms. DauB. Mr. Chairman, the Register would not just handle
CRT’s function. He is on the taxpayers’ payroll under current stat-
ute or as you would—under your proposed bill, if he does have a
staff to handle current CRT’s workload, his employees, would they
be working strictly on royalty matters? I mean I think these things
need to be clarified by statute.

The way it is written, or the way the bill is written in the cur-
rent form it appears to be that the taxpayers will have to pick up
the—

Mr. HUGHES. Well, I don’t think that is the case.

Mr. McCoLLuM, Mr. Damich, would you care to comment on
this? Because I, frankly, am new to this subcommittee and I have
not had any dealings with this issue before, so I am a little bit at
a loss to be the expert myself. I am learning from you all.

Mr. DamicH. OK. Thank you very much.

Yes, the bill states, “The parties to the proceeding shall bear the
entire cost thereof in such manner and proportion as the arbitra-
tion panel shall direct.” So the majority of costs certainly will be
borne by the parties. Currently the Copyright Office basically does
the administrative work for the royalty payments that come in that
we distribute and set the rates for, and that is the Licensing Divi-
sion that Chairman Hughes was talking about. And his proposal
would retain, of course, the Licensing Division and they would con-
tinue to do that as they do that now, and they receive their funds
from the royalty payments that come in.

But I think the whole—I agree with Chairman Daub in this re-
spect. I don’t think that by comparison with other items in the Fed-
eral budget we are talking about a huge sum. But, of course, that
cuts both ways. That means that it is not a huge saving even if we
agree with C]Ynairman Daub and say—or a huge expense, even if we
agree with Chairman Daub and sa)l" that the Copyright Office will
have additional expenses. I think the important gl'llilng is this, and
that is that we have an agency that is inefficient. In other words,
it is an independent full-time Federal agency that does not have
enough work to do to justify that. We could probably make the ar-
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gument about many of the cuts that President Clinton has made,
and especially his scrutiny of Presidential commissions, that that
doesn’t amount to a hill of beans if we look at the Federal budget.
But the fact of the matter is that we would be eliminating ineffi-
ciency and waste in the Federal Government if the CRT was to be
abolished. :

Mr. McCoLLUM. Let me ask you about her precedence question
then, since you are wearing the lawyer’s hat here for us. She sug-
gests in her testimony that there would be a problem with abolils’ﬁ-
ing the Tribunal because the system that is suggested in this bill
would not provide a precedence-setting scheme, and that if you
have from one case or one hearing to another the parties who come
before the—whatever body, the Register or whoever is doing it,
would not have that kind of a force that you have presently. What
is your thinking on that?

Mr. DaMICH. I am concerned about that. I identified that in my
letter to Congressman Hughes and also in my statement, and I
think that that can be remedied as I suggested in my written re-
marks: That a provision should be inserted into the bill to require
the arbitration panels to consider precedent, that is to say, to con-
sider what the (gopyright or the former Copyright Royalty Tribunal
has done and also what other arbitration panels have done. And I
also think the Register in his narrow review function should also
look to the decision of the panel and see if they have taken prece-
dent into account. Now that doesn’t mean, of course, they have to
slavishly follow it, but they have to take it into account.

Mr. McCoLLUM. Chairman Daub, one last question of you. It con-

cerns the heart of what they are saying, I think, and that is, the
are saying to us that there just isn't enough work for a Tribunal.
It is intermittent. You just aren’t busi' enough. You don’t need to
be independent, or at least there is a lot of wasted time in it. You
seem to be arguing that there needs to be a Tribunal even if there
isn't enough work, but I am not sure we ever got to the point of
whether you believe, you know, the workload is very light or heavy.
What do you say about the workload?
- Ms. Daus. WZI], in my opening statement I did just briefly state
it, and the list of the work that the Tribunal was engaged in and
completed just during calendar year 1992. They are impressive.
Any of the cases will last anywhere from 5 months to 1 year, and
we are required to complete the work within the statutory man-
date, within 1 year. .

If you refer to my statement you will be able to tell the kind of
workload that the agency has to handle, but more importantly,
Congressman McCollum, we are like a fire station, a fireman. Just
because you are not out there putting out fires 24 hours a day does
not mean the fire station is not necessary and unneeded, therefore,
just waste of taxpayers’ money, and abolish it.

Congressman McCollum, I believe when you dress up the old dog
with new clothes just because somebody thinks it will hunt better
the dog won’t hunt better. Perhaps the dog will be so uncomfort-
able it will lose its purpose. I do believe that there is immense un-
certainty among the claimants. The system has worked well. It is
not broken. And when it is not broken why try to fix it? There are
no tax dollars to be saved here, no downsizing of government to be



111

made here. Nine people. Sixteen years ago there were 10 people.
There are no bureaucracies to be trying to cut down. We all seem
to agree, and if it is only the feuding is the reason to get rid of an
agency, may I say, Mr. Chairman, please do not throw the baby out
with the bathwater just because there are some very ambitious
people who arrive at a tribunal on a temporary basis, think that
they can ask for and use the facilities for their own purposes, and
if you think that is right and I was wrong for not following the ma-
jority, Mr. Chairman, and if it is called feuding, so be it. Thank
you.

Mr. McCoLLUM. Mr. Damich.

Mr. DaMICH. Yes. I have used the image of a fire station also,
but I would like to extend that image and say there are volunteer
fire departments as well that don’t serve as full-time firefighters.

I would also like to demythologize the past year’s record of the
Tribunal. As I have stated in my written remarks, if you look at
in writing what is committed to our care we, in fact, look very
busy. But let me look at some of the things mentioned by Chair-
man Daub.

First of all, she mentions the cable royalty distribution. Well, if
you look at the hist;or{l of the cable royalty distribution you will
find that about half the time it was settled by the parties, and
therefore never went through the whole process.

She talked about the satellite distribution and failed to mention
that the satellite distribution was a combined distribution for 1989
to 1991, which means during that period of time there was no work
of the Tribunal dealing with satellite distributions.

Also she talked about the satellite rate determination. She did
mention the fact that the satellite rate determination was made by
an arbitration panel, interestingly enough, and is simply reviewed
by a very narrow standard of review by the Tribunal, which is in-
deed very close to what has been suggested by Congressman
Hughes.

Thank you.

Mr. McCoLLUM. Thank you. Mr. Goodman.

Mr. GooDMAN. I just want to comment on the fireman analogy
also. When I joined the Tribunal the Commissioner whom I re-
placed was living in Miami, FL, and he had been on the Commis-
sion for almost 8—on the Tribunal for almost 8 years, which means
the taxpayers and the parties had paid him almost a million dol-
lars. He was fighting the Tribunal’s fires from Miami, FL.

Ms. DauB. He did not live in Miami, FL, and we have staffers
here in the room. He had residence here, rented an apartment full
time with his son who worked at the Republican National Commit-
tee and his wife who is an artist and who has part-time employ-
ment. He had never, except during summer months, and he was
here as a full-time Commissioner. That is misrepresentation.

Mr. McCoLLuM. Well, obviously, there is a lot of dispute about
all of this among you all, which is why the problem exists. But
thank you very much, Mr. Chairman.

Mr. HucHES. The gentleman from New York.

Mr. FisH. Thank you. I am Foing to just try to ask a few ques-
tions to try to get this thing a little bit straighter in my own mind.
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I gather that, Mr. Goodman, and Mr. Damich, that you have been
Commissioners for a relatively short time.

Mr. GOODMAN. Since September of last year.

Mr. FisH. September. Same for you, Mr. Damich?

Mr. DaMiIcH. That is correct. Yes. -

Mr. FisH. And these were recess appointments. How come within -

a matter of whatever it is, 5§ months, that you want to abolish a
job that you sought last September?
" Mr. GOODMAN. That is a very fair question, and let me just com-
ment a little bit about my specific experience. When I was—when
I accepted the appointment I did it eagerly and looked forward to
the task ahead. As time went by, I kept waiting for the fires, and
they quickly discovered that fires were few and far between. When
Congressman Hughes proposed his bill, at that point I thought I
had a choice of three things I could do. I could remain neutral. I
could oppose it. And I could support it.

At that point, based on my 5 months’ experience I thought I had
no alternative other than supporting it. It is certainly an uncom-
fortable feeling, but after almost 25 years of practicing law, hope-
- fully you have developed a moral compass and mine told me that
I had no choice. )

Mr. DaMiCH. May T respond?

Mr. FisH. Please.

Mr. DaMICH. Mr. Fish, I was a professor of law at George Mason
University and taught copyright law, and therefore studied the
Copyright Royalty Tribunal and was aware of its functions for a
number of years. I had talked to people on the Hill, Hill staffers,
and I also had talked to fellow academicians, all of whom held the
Tribunal in very low regard. I, however, thought that it had some
very important tasks and that if I were appointed to the Tribunal
I would be able to use my expertise in order to make it more pro-
fessional and make it more respectable. .

. However, after serving several months on the Tribunal I came to
the conclusion that this really was an impossible task.

Mr. FisH. I think that, Mr. Chairman, I would suggest that this
is one issue of a couple that I would be raising that would be best
served by a further half day at least of hearings by other people,
claimants, former Members of Congress, perhaps.

Let me get to the question of personaiities, just for a minute. Mr.
Moorhead I think addressed that. It doesn’t look as if you two gen-
tlemen are going to be around for long in the status of your recess
appointments. ‘;ou are going to join a lot of other good Republicans
who are unemployed at this point. So that may take care of itself.

But, on the question of cost, I gather there is no objection on the
part of the panel to going from 86 percent of your budget being
from user fees to 100 percent, is that not correct? Is that your view,
Madam Chairman. ,

Ms. Daus. That is my personal view, Mr. Chairman.

Mr. FisH. Gentlemen.

Mr. DamicH. I have some reservation with that. I think I recall
that that was an original proposal at one point, and it was rejected
by Congress on the basis that it was thought that the agency in
its rate setting determinations might be prejudiced and upping the
rates in order to increase the amount of money available. I don’t
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;ec%lldclearly, but I think that is what one objection to making it
unded—

Mr. FisH. Today you would have to balance that argument
against a proposed largest tax increase in history being before us,
so I think it might well not raise it to the same elevation.

You, sir.

Mr. GOODMAN. Generally I think that is an attractive idea. I also
would like to go back and look at the legislative history, and I
would like to find out why the percent was set as it is. You know,
what reason. It seems peculiar to have 86 percent of the budget
paid for by the claimant. That demands the question be answered,
why not 100 percent, and I would be interested in knowing that an-
swer.

Mr, FisH. Yes. So would 1. But it does seem that if cost is a
major factor here, that one can be resolved very quickly and user
fees are getting increasingly popular. So I guess we are down to ef-
ficiency, and that I am really not in a pesition, and I don’t think
this panel would enlighten us very much on that either, Mr. Chair-
man. I think that is another reason we need other people to tell
us as to whether or not the Copyright Tribunal is indeed the effi-
cient way of proceeding.

Thank you.

Mr. HUGHES. How did the arbitration panel work in the satellite
transmission area? The arbitration panel basically recommended
and adjudicated and it was reviewed by the CRT. How did that
work? Did it work fairly well? Not so well? Anybody?

Mr. DAMICH. Neither Commissioner Goodman nor I were on the
Tribunal when the actual rate determination of the arbitration
board was accepted by the Tribunal. I have read the arbitration
panel report, which I think is excellent, and if I recall from reading
the past acts of the Tribunal, the Tribunal accepted it with no ob-
jection. But I would defer to Chairman Daub, who was there at the
time.

Mr. HUGHES. Yes. Ms. Daub, how did it work? How did the arbi-
tration panel work? It was set up specifically in the legislation to
do precisely what is recommended here in the satellite trans-
mission area?

Ms. DAuUB. The agency has requested and extracted about 20
names from AAA—] am sorry, the American Arbitration
Agency—

Mr. HUuGHES. No, I don’t want to know how it—I asked how it
worked. I know how it was set up and what the process was, but
how did it work? My understanding is that the CRT reviewed that
decision without any change.

Ms. DAUB. The requirement, the statutory requirement was if
their findings were consistent with the intent of Congress that we
are to approve their decision whether we agree essentially. There
may have been some minor differences but if they tried to apply
intent and criteria described in section 119 that we were to ap-
prove, and we did approve.

Mr. HUGHES. Tell me what the CRT would have done differently
without the arbitration panel.
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Ms. DAuB. Since the Commissioners at CRT are the working
Commissioners, we do not have, as you know, judges sitting in at
a hearing

Mr. HUGHES. No. I only want to know what the CRT would have
done differently than the arbitration panel decided. Because the ar-
gullrllent is being made that arbitration panels wouldn’t work very
well.

Ms. DAUB. Oh. I see.

Mr. HUGHES. Now, in legislation that the Congress enacted in
the last few years in the satellite transmission area we set up an
arbitration panel. They made their decision, CRT reviewed it and
approved it without change. Now, you suggested, however, that
there might have been some minor things that you would have
done differently, and I ask you what they are. What you would
- haveldone differently at the CRT if we had not had an arbitration
pane

Ms. DAUB. My points where I have differed with respect to your

" suggestion and the bill that you have proposed are basically on cost
to the claimants and the taxpayers, and the fact that our decisions
at CRT are binding decisions which have been the impetus for set-
tlements. So we are coming from different angles.

Are you saying under the current system would the CRT——

Mr. HuGHES. No. My question—I guess I haven’t made myself
very clear. I apologize.

What I want to know is in the satellite transmission area we set
up an arbitration panel system much like what is being rec-
ommended in this bill for other areas that are within CRT’s respon-
sibility, and I asked how that worked. I suspected it worked fairly
well because the Copyright Royalty Tribunal accepted the arbitra-
tion panel’s decision without any change. Then I asked you what
you would have done differently as a CRT if we didn’t have such
an arbitration panel, and you said, “Well, there were some minor
things we might have recommended and I asked you what. What
you would have done differently if we had not had an arbitration
panel?

Ms. DAUB. You are talking about section 119 as it was written
and if it did not' have the panel, if CRT handled it, the Commls-
sioners handled it without——

Mr. HUuGHES. What you would have done differently? :

Ms.- DAUB. How would you have done it differently? Well, then
it goes back to my point that, obviously, the panel who were chosen
were chosen in that—of course, section 119 does give both sides of
the claimants, users and the owners, a chance to pick one of their
own. Under your bill the Register plcks both arbitrators, which
gives the Register 1mmense power. I mean it works the other way
around.

Mr. HuGHES. How about if we change that" If that is your under-
standing of the bill, and that is not my understanding of the bill,
how about if we change that so that we have an independent sys-
tem whereby users basically—-

Ms. DauUB. Well, Mr. Chairman, w1th all due respect since I am
not advocating use of arbitration panels I would defer to someone
else to answer those questions.
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Mr. HUGHES. I see. Let me move on to something else. How
much time from September until the present time have you spent,
Mr. Goodman, working at your job?

Mr. GooDMAN. I have had a lot of time to examine that question.

Mr. HUGHES. It seems like an eternity this morning.

[Laughter.]

Mr. ODMAN. Unfortunately, it is very difficult to do, and the
reason for that is I really want to be an expert on the CRT, and
to some large extent work expands to fill the time. So what I have
done is spend a lot of time reading, for example, the Audio Home
Recording Act, reading gast decisions. I spend a lot of time talking
to Commissioner Damich, debating different issues. So I have spent
a great deal of time on the CRT, you know——

Mr. HUGHES. Educating yourself about the job.

Mr. GoopMAN. Educating myself. Now, a very interesting ques-
tion, and I have not had a chance to review this, and it would be
particularly interesting to look over past years, is to look to see ex-
actly how much work there has been for the CRT to do this year
and previous years. As Commissioner Damich said, in approxi-
mately half the years of the Tribunal’s existence the primary focus
of its responsibility, the cable copyright area, has settled. I have a
difficult time figuring anything tr: Tribunal would have done in
those years. I can’t think of anything they would do other than ad-
dressing sporadic requests from the parties for a resolution of
something related to settlement. But in terms of a substantive deci-
sion, other than that, it seems to me that in several of those years
it would have been literally nothing the Tribunal did.

Mr. HUGHES. How many hearings have you had since you——

Mr. GOODMAN. Since 1 Kave been here? This is probab{y the busi-
est year in the Tribunal’s history because we have had the public
broadcasting rate adjustment issue came up, that is settled. We
have had the——

Mr. HUuGHES. How many days of hearings?

Mr. GoobMAN. None.

Ms. DAUB. It was a voluminous paper hearing, Mr. Chairman.

Mr. HUGHES. What do you mean by a paper hearing?

Ms. DauB. The parties do file papers, then they reply to the
paper motion, et cetera, et cetera. And with nine people, Mr. Chair-
man, we do have to answer a zillion telephone inquiries, correc-
tions, adjustments.

Mr. HUGHES. I am asking as Commissioners how many hearings?
Besides a so-called paper hearing where somebody has filed their
position and got a response to that position and a solution.

Mr. GooDMAN. There was a—we had a, almost a—I guess I will
describe it as a procedural hearing that lasted half a day in the
satellite area.

Mr. HUGHES. What was the nature of that procedural hearing?

Mr. GOODMAN. It was an interesting issue. It was to determine
whether to bifurcate the hearing in order to take—I'd just sort of
abbreviate it—two different kinds of evidence and our decision was
that we would permit the parties to brief the one issue first be-
cause they would argue that it would aid in settlement.

Mr. HUGHES. You know one of the doubts expressed, Ms. Daub,
about arbitration panels and whether they are cost effective, you
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have been asserting that arbitration hearings are the same length
as CRT hearings. Isn’t it cheaper, really, than employing a full-
time agency—that is what we are—whici, since 1981 the General
Accounting Office has found basically it does not have enough of a
function to keep them busy. If I want my house painted, isn't it
cheaper for me to hire a painter when I need one rather than have -
a year-round painter on staff?

Ms. DAUB. May I answer to that?

Mr. HUGHES. Yes. A

Ms. DauB. Mr. Chairman, the very existence of the agency en-
courages settlement. We are the impetus. Our determination is the
benchmark for next dispute, and often precisely-because we have
the determination with reasoning which is binding, that the parties
are much more likely to settle the next time around, and that is
precisely why they have settled——

Mr. HUGHES. Wouldn’t that be the case with arbitration panels.
Let me give you an example. I practiced law for many years, and
there were judges and judges. Forum shopping is something that
I guess lawyers do as a matter of course because they can read tri-
bunals and lawyers fairly well. With the roll of the dice with an
arbitration panel perhaps you may not know who you are going to
get. Wouldn’t that run counter to your argument? Wouldn’t that be
additional pressure on the parties to settle? Knowing that if they
can’t settle, if they can’t work out their dispute, there is going to
be an arbitration panel to make that decision and that is a roll of
the dice as to what they are going to do? Isn’t that the same kind
of pressure? If not, isn’t that even a more certain pressure?

Ms. DauB. Mr. Chairman, would you be suggesting that CRT’s
past determinations to be some type of benchmark? May I ask a
question, Mr. Chairman?

Mr. HUGHES. I don’t understand.

Ms. DAUB. Since arbitration panel’s decisions are not binding,
how will they base the settlement, if previous arbitration panel de-
termination is not——

Mr. HUGHES. In the same fashion that the CRT does, basically.
Just like the same course was followed by the arbitration panel set
up for the satellite transmission resolutions,

Ms. DAUB. But, Mr. Chairman, if I were the losing party, felt like
by this panel my percentage of distribution of the royalties were
much lower, I am likely to try to reinvent the wheel to persuade
the next set of panels, and so according to my calculation it would
be much more costly to the claimants.

Mr’.) HUGHES. Does the gentleman from California have any ques-
tions?

Mr. BECERRA. No. .

Mr. HUGHES. Does the gentleman from Florida have any further
questions?

-Mr. McCoLLuM. No.

Mr. HUGHES. The gentleman from New York.

Mr. FisH. No, thank you.

Mr. HugHES. Thank you very much, Commissioners.

Mr. DamicH. Thank you, Mr. Chairman. .

Mr. HUGHES. We appreciate your testimony today.

Ms. Daus. Thank you.
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Mr. HUGHES. It is very helpful to us.

Mr. GoopMAN. Thank you, Mr. Chairman.

Mr. HUGHES. Our next panel consists of four representatives
from the computer software industry. Steve Metalitz is vice presi-
dent and general counsel of the Information Industry Association,
Steve is a frequent and valued witness. He formerly served as staff
director and chief counsel of the Senate Subcommittee on Patents,
Copyright, and Trademarks from 1982 to 1989. Last week Steve
was over 1n the Senate battling for the soul of the Library of Con-
gress.

We welcome you here today to battle for the soul of the Copy-
right Office.

Mr. METALITZ. Thank you, Mr. Chairman.

Mr. HUGHES. Our other Steve is Steve Peters, senior corporate
col;Jinsel—I wonder if those leaving can leave just as quietly as pos-
sible.

Our other Steve is Steve Peters, senior corporate counsel, Adobe
Systems, Inc., appearing on behalf of the Software Publishers Asso-
ciation. Mr. Peters hails from Mississippi but heeded Horace Gree-
ley’s admonition by going to Stanford Law School.

Our third witness is Robert Holleyman, president of the Business
Software Alliance. BSA is comprised of leading business software
publishers. Mr. Holleyman, like Mr. Metalitz, served as a Senate
staffer with the Committee on Commerce, Science and Transpor-
tation. :

Our fourth witness is James Burger, director of government law
for Apple Computers, Inc., appearing on behalf of the Computer
Business and Equipment Manufacturers Association. Before joining
Apple, Mr. Burger was in private practice for some 16 years where
he specialized in intellectual property and international trade.

Gentlemen, we welcome you here today. We have your state-
ments, which we have read, and I would like you to summarize so
we can get right to questions. That will expedite the business at
hand. And your statements, without objection, will be made a part
of the record in full.

And why don’t we begin with you, Mr. Metalitz? Welcome.

STATEMENT OF STEVEN J. METALITZ, VICE PRESIDENT AND
GENERAL COUNSEL, INFORMATION INDUSTRY ASSOCIATION

Mr. METALITZ. Thank you very much, Mr. Chairman. It is an
honor to be here again on behalf of the Information Industry Asso-
ciation, which, as you know, is the national trade association of
leading companies in the information business. :

We have some preliminary comments to offer on your legislation.
We have looked at it extensively over the past 2 weeks. We may.
have some additional comments to make as we explore further
what impact it will have on our membership, which is quite di-
verse. Our comments focus on section 102 of the bill which repeal
two provisions of the Copyright Act that require registration of
claims to copyright before copyright owners can bring infringement
lawsufi‘ts and be%ore they can receive statutory damages and attor-
ney’s fees.

\};’e believe that the record supports repeal of both of these provi-
sions, as your bill would do. They represent unnecessary procedural
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hurdles to the enjoyment of full-fledged protection under the copy-
right law. Many of these issues were thoroughly aired back in 1987
and 1988, when Congress considered the legislation to implement
U.S. adherence to the Berne Convention. At that time the current
two-tier system was set up on eopyright registration in order to
make the minimal changes that were needed in order to join Berne.
I don’t think anyone ever thought that that was really the best so-
lution on the merits as far as the copyright system in the United
States was concerned. It is a confusing system. It discriminates
against U.S. copyright owners, and in our view it is time to elimi-
nate it.

Section 412, the provision that deals with statutory damages and
attorney’s fees was not as thoroughly discussed during the 1987
and 1988 debates, but we think a similar analysis would apply. We
don't think it is a good idea to condition effective remedies in the
copyright field on compliance with the registration formality. We
believe that your proposal would leave adequate incentives in place
for voluntary registration. Some of the incentives are related to liti-
gation, other incentives are unrelated to litigation, but I think in
many cases at least registration would continue. .

The question of the impact of these changes on the collections of
the Library of Congress is certainly a legitimate question. It needs
to be evaluated objectively. In the earlier congressional consider-
ation, a record was made that the impact of the elimination of sec-
tion 411(a) would be minimal on the collections of the Library.
That needs to be looked at with regard to section 412. But it should
‘be borne in mind that the deposits that come in through the copy-
right registration process are far from the only means that the Li-
brary of Congress uses to add to its collections. There are many
other methods available. And, in fact, in some areas such as the
areas that the companies represented here specialize in, machine
readable works, works in electronic formats relatively little of what
the Library obtains for its collections is obtained through the reg-
istration lXeposit procedures, so the impact there would not be
great.

In any case, we think it is time for Congress to consider severing
the link between effective copyright protection and the acquisitions
objectives of the Library. Those are important objectives, but we
simply don’t feel that a creator’s right to obtain effective copyright
protection should depend on how quickly he or she gives a free copy
of the work, or two free copies of the work, to the Library of Con-
gress. Those are simply separate issues.

We have, as an association, no position on the matter of the sta-
tus of the Copyright Office and the method of appointment of the
Register of Copyrights. We do suggest that as Congress considers
this question it should look at the issue of the relationship between
the Library of Congress and the Copyright Office. Right now the
Copyright Office is subordinated to the Library. We think it would
be beneficial to the copyright system to have a somewhat greater
degree of independence. That is not, in our view, the same issue
as who appoints the Register of Copyrights, but we think it is an
important issue to be looked at.

We don’t have a position on the issues that were addressed by
the preceding panel or on the other matters that are addressed by
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the bill, but we appreciate this opportunity to share at least our
preliminary observations on those other portions of the legislation.
Thank you.
Mr. HUGHES. Thank you very much.
[The prepared statement of Mr. Metalitz follows:]

STATEMENT OF STEVEN J. METALITZ
VICE PRESIDENT AND GENERAL COUNSEL
INFORMATION INDUSTRY ASSOCIATION

Mr. Chairman, and members of the Subcommittee:

The Information Industry Association (TIA) appreciates this opportunity to offer
its comments on H.R. 897, the Copyright Reform Act of 1993.

[A is the trade association of leading companies pursuing business
opportunities associated with the creation, distribution, and use of information. These
companies develop and distribute innovative information products and services to meet
the information needs of American business, professionals and consumers. IA
companies deliver information in formats ranging from traditional print publications to
electronic databases accessed via on-line computer services; CD-ROM and other
optical publishing formats; and other new media that are assuming growing importance

in the information marketplace.

A thriving and competitive information marketplace requires strong copyright
protection and an efficient system for defining and enforcing that protection.
Accordingly, since its founding in 1968, copyright law and policy have been of
paramount importance to IIA. It has been our privilege to testify on numerous
occasions before this subcommittee and its predecessors, and we are grateful to have
another opportunity to do so today.

The Copyright Reform Act would make several important changes in the
system for obtaining and enforcing copyright protection. In the fortnight since this
legislation was introduced, [IA has not had the opportunity to complete a thorough
analysis of its impact upon our diverse membership. Therefare, the comments we offer
today must be regarded as preliminary. We would appreciate the opportunity to
supplement this testimony as appropriate while H.R. 897 remains under consideration

in this subcommittee.



120

COPYRIGHT RECISTRATION

Most of our comments are directed to section 102 of H.R. 897, which repeals
sections 411(a) and 412 of the Copyright Act. These statutory sections require, with
limited exceptions, that a claim of copyright be registered with the Copyright Office
before a copyright holder may sue for infringement of copyright, and generally prevent
a victim of lnfﬂn;eme:__;t from obtaining statutory damages or an award of attorneys’
fees if the work was nﬁt registered before the infringement commenced. IIA supports
the elimination of these hurdles to the enjoyment of full-fledged copyright protection

under our laws.

As the. subcommittee well knows, the issues presented by this legislation were
extensively debated in the late 1980's, as Congress considered legislation to implement
U.S. adherence to the premier international copyright treaty, the Berne Convention.
Most experts in the fleld identified the requirement of registration as a prerequisite to
an infringement lawsuit (as embodied in section 411(a)) as incompatible with Berne's
requirement that "the enjoyment and exercise of [rights under the Convention] shall
not be subject to any formality.” Although the Senate proposed to eliminate section
411(a) entirely, the House opposed this approach. Ultimately, a compromise was
struck, which freed non-U.S. copyright claimants from the requirement of registration,

while keeping section 411(a) in effect for U.S. claimants.

While this compromise achieved the goal of eliminating the existing
incompatibility between U.S. law and Berne standards, few observers ever regarded it
as a satisfactory solution. The “two-tier” approach unfairly discriminates against U.S.
copyright proprietors, and creates unnecessary confusion. H.R. 897 would eliminate
these problems by simply repealing the registration prerequisite for all copyright
claimants, as [IA and other interested parties urged in the late 1980's.



121

The policy arguments in favor of repeal of section 411(a) are compelling. Most
of these were thoroughly aired during the Berne adherence debate, and need not be
reviewed in detail today. There is ample evidence that section 411(a) subjects
copyright claimants to a procedural requirement that may be complex and costly to
accomplish, and that discourages them from pursuing infringement actions to defend
their entitlement to the benefits of copyright law. This effect undermines the central
premise of our copyright system, by imposing unnecessary obstacles to the realization
of the incentives provided to authors in order to "promote the progress of sclence ...".
U. S. Constitutian, Art. I, sec. 8, cl. 8. The record also demonstrates that section
411(a) plays only a minimal role in promoting registrations or benefitting the Library of
Congress through accompanying deposits.

Recent trends have also distorted the "gatekeeping” role played by the
Copyright Office under section 411(a). Particularly with respect to machine-readable
works, such as databases in electronic form, the registration process has sometimes
taken on a life of its own. Increasingly, the Office has carried on an elaborate
correspondence process with claimants over collateral issues such as the way a work is
described, whether particular sets of records constitute a separate data file, and
whether specifications or disclaimers ought to be endorsed on the face of the
registration certificate. Although, under the Copyright Act, the ultimate decision on
copyrightability remains with the courts, the would-be claimant must jockey for
position in the registration phase, so that his copyright claim, if later tested in court,
will be presented to the decisionmaker in the best light. Theledunwlnthe‘
registration function drive up expense and create inconvenience for all parties
concerned, with little discernible benefit for the courts or the copyright system
generally. Repeal of section 411(a) could reverse this disturbing trend.
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In addition to section 411(a), H.R. 8§97 would repeal section 412, which denies
statutory damages and attorney's fees to successful plaintiffs who did not make timely
registration of their claims with the Copyright Office. Although technically
compatible with Berne standards, this section still exacts a substantial penalty for
non-compliance with the registration formality. Many copyright proprietors may
forego enforcement of their rights in unregistered works because the remaining
remedies — actual damages and injunctions — are, by themselves, insufficient to
justify the expense and difficulty of mounting an infringement action. In these
situations, once again, the social bargain underlying copyright law is undermined, since

the incentives for creative activity remain unrealized.

Thus, there are strong arguments for repeal of section 412 as well as section
411(2). While the subcommittee should investigate the impact of suuy,re'peal upon
the voluntary registration‘process. predictions of a sharp drop in registration activity
should be viewed with some skepticism. Important litigation-related incentives for
registration — notably, the prima facie effect of the registration certificate, see
section 410(c) — would remain unchanged. In any event, anticipation of litigation is
clearly only one of several reasons why copyright proprietors choose to register their
claims with the Copyright Office. Other business and personal reasons probably drive
the bulk of registration activity.

The subcommittee should also evaluate objectively the likely impact of repeal
of section 411(_a) and 412 upon the acquisition activities of the Library of Congress.
The Library today relies upon deposits accompanying copyright registration for a
significant proportion of its acquisitions, but only in some categories. In others,
including most electronic works, registration deposit contributes relatively little to the
Library's collections. To avoid technical complexities and administrative difficulties,
the Copyright Office has chosen not to require deposit of complete machine-readable
works, except in the case of works embodied in compact disk (CD-ROM) forz;:ats.
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In any event, there are strong policy arguments for severing the link between
effective copyright protection and the acquisitions objectives of the Library. An
author's ability to deter and punish a thief of intellectual property should not turn upon
the author's alacrity in furnishing the Library of Congress with a free copy of the

work.

Aside from the stream of deposits accompanying copyright registration, which
enactment of H.R. 897 would not eliminate, the Library has many other means at its
disposal for preserving the breadth and depth of its collections, including but not
limited to the mandatory deposit system established by section 407 of the Copyright
Act. While from the information industry's perspective there have been some points of
controversy with the Library's use of the mandatory deposit provisions, particularly
with regard to high-priced, limited edition publications, and some works in electronic
formats, the Copyright Office has also shown a commendable interest in reaching
mutually acceptable resolutions of these problems. For instance, over the past year,
J1A has led a group of industry representatives in discussions with Library and
Copyright Office officials to agree on the ground rules for Library use of publications
in compact disk format acquired through either registration or mandatory deposit.
These discussions have been constructive and enlightening for all parties and will soon,
we hope, culminate in a set of standard CD-ROM deposit agreements that should
receive broad support.

In any case, it would be misleading to pose the issue for the Library of
Congress as a stark choice between registration deposit and other, costlier means of
Library acquisitions. Dispassionate analyses should shed more light on the eitent to
which the repeal of section 411(a) and 412 will diminish the flow of new materials into .
the collections of the Library of Congress, and may also suggest other, more
appropriate incentives for deposit that will help the Library maintain and improve its

invaluable collections.

70-857 0 - 93 - 5
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In summary, IA commends the sponsors of H.R. 897 for revisiting the question
of the role of copyright registration in the overall system for defining and enforcing
intellectual property rights in works of authorship. We continue to offer our full
support for repeal of section 411(a), and believe that the record will demonstrate that
repeal of section 412 is also in the public interest.

STATUS OF THE COPYRIGHT OFFICE

Section 103 of H.R. 897 would significantly change the institutional position of
the Register of Copyrights and of the Copyright Office which he heads. IIA has no
position on this provision at this time. We believe that it is timely to re-examine the

current structure in order to maximize its benefits and correct its drawbacks.

Currently, the Register of Copyrights is appointed by the Librarian of
Congress. Neither the Executive Branch nor the Congress has any formal role in
choosing the incumbent of mi._s important positilon. The Copyright Office itself is
firmly ensconced within the Library of Congress, which has full administrative and
policy control over the Office’'s activities. All the Reglster's staff is appointed by the
Librarian, and the Register and staff "act under the Librarian's general direction and
supervision.” 17 U.S.C. 701.

H.R. 897 would authorize the President to appoint the Register of Copyrights,
with the advice and consent of the Senate. The Register would assume full control
over the Office's duties under the Copyright Act, would appoint the Office’s staff, and
would provide general direction and supervision. However, the Office would apparently
remain part of the Library of Congress.
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As the subcommittee considers whether to change the status and position of
the Copyright Office, it should carefully examine (among many other factors) the
relationship between the Copyright Office and the Library of Congress. The Office's
curtent subordination to the Library is both a strength and a shortcoming.

On one hand, subordinating the Office to the Library makes sense to the extent
that the Office's functions support the Library's mission. The copyright registration
and mandatory deposit systems provide a prime example. Since the sole purpose of
mandatory deposit, and a major goal of registration deposit, is to enhance the
collections of the Library, the current institutional structure is quite rational. Of
course, to the degree that the registration process is severed from the acquisition role,
as IIA believes it should be, the arguments for this structure become less compelling.

On the other hand, the location of the Copyright Office within the Library of
Congress inevitably places the Register of Copyrights in the uncomfortable position of
carrying out potentially inconsistent or even conflicting mls.slom. Simply put, what is
best for the Library of Congress in its acquisitions policies, its proviston of library
services, and its role in the larger library community, is not always the same as what is
best for the copyright law. For a variety of legitimate reasons, the Library is under
strong institutional pressure to "push the envelope” of the copyright law on a variety of
issues, ranging from fair use (section 107), to the prohibition on copyright in federal
government works (section 105). When these pressures are felt in the Copyright
Office, as a subordinate body of the Library of Caongress, conflict is almost
unavoidabie. Indeed, the credibility of the Office on broader copyright issues could be

called into question.
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On balance, IIA believes the copyright system would benefit from giving the
Copyright Office greater independence from the Library of Congress. To advance this
goal, it may not be necessary to change the way the Register is appointed. For
example, enactment of section 104 of H.R. 897, which eliminates the Librarian's
control over regulations issued by the Copyright Office, would increase the Office's
independence, even if the Register continued to be initially appointed by the
Librarian. But by the same token, changing the appointment method alone may be
insufficient to relieve the Office of its current problem of serving inconsistent
missions. In considering changes to the Office’s status, the subcommittee should focus
squarely upon the desired relationship between the Copyright Office and the Library of
Congress, and then consider the range of institutional structures that could
accommodate the desired relationship.

Regardless of who is given the power to appoint the Register of Copyrights,
the subcommittee should consider taking steps to safeguard the high level of
professional competence which has characterized the Office for decades. Section 701 °
of the Copyright Act could be amended to require that the appointee be experienced
and knowledgeable in the copyright law. While such a requirement, if directed to the
President, probably could not be directly enforced, it would send a clear signal as to
Congress’ intent and as to the standards the Senate would use in carrying out its advice
and consent role. Similar requirements can be found in legislation creating other
advice and consent positions in both the legislative and executive branches. See, £.§.,
44 USC section 301 (Public Printer "must be a practical printer and versed in the art of
bookbinding™); 28 U.S.C. section 505 (Solicitor General must be "learned in the law"). -
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OTHER PROVISIONS

IIA takes no position at this time on the other provisions of H.R. 897.

Section 101 of the bill would overturn two bankruptcy court decisions that
pre—empted state Uniform Commercial Code provisions on recordation of security
interests with respect to copyrighted materials. While A is unaware of any opposition
to this provision, it has not had an opportunity to study the question nor to arrive at a
formal position.

Section 105 of the bill includes conforming changes necessitated by repeal of
sections 411(a) and 412 of the Copyright Act. In the short time since H.R. 897 was
introduced, we have not had the chance to review the statute to see whether other
conforming changes are required.

Title O of H.R. 897 abolishes the Copyright Royalty Tribunal and establishes
arbitration royalty panels, under the supervision of the Register of Copyrights, to
adjust royalty rates and order distributions under the statutory compulsory licenses.
Since IIA member companies have had little contact with the CRT and, in their
information businesses, are generally not subject to any of the compulsory licenses, we
have no comments to offer upon these provisions.
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Title I establishes the effective dates of the amendments made by H.R. 897.
Since disputes continue to arise over the effect of legislative amendments upon cases
pending on their effective date (e.g., pending Supreme Court cases on the 1991 Civil
Rights Act), the subcommittee should consider spelling out, in legislative history if not
in the text of the bill, the impact of repeal of sections 411(a) and 412 upon pending
cases in which the copyright in question was not registered in a timely fashion, or at
all, with the Copyright Office.

CONCLUSION

A appreciates the opportunity to comment on H.R. 897. .Congress should- take
the opportunity to do now what it failed to do at the time of adherence to the Berne -
Convention, and repeal section 411(a). The repeal of section 412 would also enhance
the effectiveness of our copyright regime, by further reducing the hurdles erected by :
the registration formality for copyright proprietors seeking to enjoy the full protection
provided by the law. Changes in the status of the Copyright Office, particularly in .
relation to the Library of Congress, merit careful study, but IIA takes no position at
this time on the proposal to make the Register a Presidential appointee.
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Mr. HUGHES. Mr. Peters.

STATEMENT OF STEVE PETERS, SENIOR CORPORATE COUNSEL,
ADOBE SYSTEMS, INC., ON BEHALF OF SOFTWARE PUBLISHERS
ASSOCIATION '

Mr. PETERS. Mr. Chairman, thank you for the opportunity to ap-
pear this morning in support of H.R. 897. I am Steve Peters, senior
corporate counsel for Adobe Systems. We create software for pro-
ducing, printing and communicating electronic documents such as
this product, Adobe Premiere, which can be used to edit videotape
on a personal computer.

I am appearing on behalf of the Software Publishers Association,
which I will refer to as the SPA. The SPA has over a thousand
members, including large companies such as Adobe, Apple, IBM,
Lotus, Novell, and Microsoft, as well as hundreds of smaller compa-
nies. The SPA is the largest trade association of the software in-
dustry. We support section 102 regarding copyright registrations
and section 101 regarding the recordation of security interest in
cop{righted works, but take no positions on the other issues.

The SPA supports section 102, which eliminates the registration
requirement, for two principal reasons: first, it will be a significant
aid in the fight against piracy; and, second, it will eliminate a bur-
densome requirement which 1s particularly harsh on individual en-
trepreneurs, small companies and U.S. claimants.

Under section 102 a copyright owner will no longer be required
to register a copyright in order to file suit or to get the benefits of
statutory damages and attorney’s fees. We think this change will
have a major impact on the war against software piracy. Our in-
dustry is extremely vulnerable to piracy because anybody with a
personal computer can make a perfect copy of one of our products
with just a few keystrokes. Conservative estimates place revenue
lost by U.S. software companies to piracy in the billions of dollars
annually. Stolen software costs jobs, threatens D budgets, and
increases cost for legitimate consumers. The SBA estimates that
software piracy cost 60,000 jobs in the software \and retail indus-
tries last year.

Passage of section 102 would help control piracy by simplifying
the process of enforcing copyrights and providing ‘economic incen-
tives to do so that often aren’t available today. Although the reg-
istration requirement may not sound burdensome, it does have a
devastating effect on the ability of software companies to enforce
their copyrights.

And compliance is costly. My company spent over $400,000 in the
last 3 years complying with registration requirements.

The registration requirement is especially harmful to the individ-
ual entrepreneurs and small startups that are vital to our industry.
Many of them simply don’t know about the requirement. Their
focus is creating quality products and technologies and not comply-
ing with the formalities of copyright law. They often learn about
the registration requirement when it is too late, which is after their
product has been infringed, and absent the benefits of statutory
damages and attorney’s fees they often decide that enforcement is
simply not worth the price.
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Even when they file a registration on the first version of a prod-
uct, they often fail to register subsequent versions. The SPA has
encountered these scenarios repeatedly, and 400-plus lawsuits and
audits that it has pursued on behalf of its members in the past 2
years. A :

Mandatory registration serves no useful purpose. In the com-
puter area we don’t think it is useful to the acquisitions for the Li-
brary because what we submit for the Library is this product, and
what we submit with our copyright registration is a printout of
source code that only a few people in the country can read and un-
derstand.

The SPA supports section 101 regarding the recordation of secu-
rity interests for two primary reasons. First, it will reduce confu-
sion and uncertainty in the software and financial industries, and
second, it will remove a barrier to financing for software compa-
nies. Section 101 would confirm that security interests don’t have
to be recorded by the Copyright Office, thereby allowing secured
parties to perfect their rights under the U.C.C.

Recent court decisions have created a lot of uncertainty over how
to perfect a security interest in computer software by requiring fil-
ings with the Copyright Office. These decisions have resulted in
overlapping and inconsistent systems by requiring secured credi-
tors to conduct searches and record security interests with the
Copyright Office and local Secretary of State. Commercial financing
transactions require quick access to accurate filing information,
which Copyright Office recording systems weren’t really estab-
lished to provide. These burdens on the searching and filing proc-
ess have a chilling effect on financial transactions for software com-
panies.

A bigger problem for lender security is the different systems for
establigﬁing priority under the U.C.C. and the Copyright Act. The
simple and effective rule of the U.C.C. is that the first to file wins.
This provides the security that lenders need. Under the Copyright
Act the first to sign wins, as long as it is recorded within 30 days,
or 60 days for documents that are signed abroad. As a result of
this, no lender can really be assured of security without waiting 60
days, because their interests could be preempted by a later filing
of an earlier signed document. Section 101 would advance the eco-
nomic viability of our industry by providing certainty to lenders
and removing some barriers to capital.

The U.S. software industry is one of the bright stars of the Amer-
ican economy today. Passage of section 102 would help our industry
play its role in creating new jobs and improving the U.S. economy
by permitting software companies to take full advantage of the pro-
tection afforded by the Copyrifht Act.

Passage of section 101 would provide a financial stimulus by re-
ducing confusion and uncertainty and removing a barrier to financ-
ing. lgvery dollar that we lose because of piracy, complying with
these procedural requirements, and failed financing is a dollar that
:ive can’'t use to support the R&D we need to stay ahead in this in-

ustry.

Thank you, and I will be happy to answer any questions, Mr.
Chairman.

Mr. HuGHES. Thank you very much, Mr. Peters.

-

7
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[The prepared statement of Mr. Peters follows:]
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SOFTWARE PUBLISHERS ASSOCIATION

On H.R. 897, The Copyright Reform Act of 1993 Teberaone

before the (i e
Subcommittee on Intellectual Property and Judicial Administration i
of the House Commiittee on the Judiciary 0223870
U.S. House of Representatives
March 3, 1993

Mr. Chairman, thank you for the opportunity 1o appear this moming in support of H.R.
897, the Copyright Reform Act of 1993. 1 am Steve Peters, senior corporate counsel for
Adobe Systems, Inc., a software company that develops, markets and distributes software
products for producing, communicatng and printing documents. 1 am appearing on

behalf of the Software Publishers Association, which 1 will refer to as the SPA.

The SPA is the principal rade association of the personal computer software industry,

with a membership of over 1000 companies. Its members include large companies such
as Adobe, Apple, Borland, IBM, Lotus, Microsoft, Novell, Symantec, and WordPerfect,
as well as hundreds of small companies that develop and market business, consumer and

educatonal software products.

The U.S. software industry today is a $40.2 billion industry, with over 50% of its sales
coming from international markets. The U.S. software industry currently commands a
75% share of the world-wide software market. It is one of the fastest-growing sectors of
the U.S. economy, currently growing at the rate of 12.3% per year. It creates enormous

benefits to the nation’s economic vitality and balance of payments.
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The SPA supports H.R. 897, primarily because of the positive impact it will have on
climinating the industry-wide problem with software piracy, and on enhancing the
economic viability of the industry in general. Specifically, the SPA supports Section 101
(relating to the recordation of security interests in copyrighted works), and Section 102
(relating to copyright registration provisions). The SPA takes no position, however, on
Section 103, dealing with the General Responsibilities and Organization of the Copyright
Office, or on Title II of the bill, dealing with the Copyright Royalty Tribunal.

THE REGISTRATION REQUIREMENT
Let me begin with a discussion of Section 102 of the bill -- the provision eliminating the
registration requirement. Under this section, a copyright owner will no longer be
required to register as a prerequisite to filing suit to enforce his or her copyright, or 1o
recover statutory damages and artorneys' fees. The SPA supports this revision because it

will have a significant impact in the war against software piracy.

The SPA actively monitors the scope and extent of software piracy both in the United
States and worldwide, and is engaged in significant efforts to deter such piracy, as well as
to detect and prosecute piracy when and where it occurs. In the last two years the SPA
has brought over 400 lawsuits and audits on behalf of its members against Businesscs.

educational institutions, and other entitics unlawfully using or distributing PC sofiware.

Piracy is a problem for all industrics dealing with copyrighted products. But it is perhaps
most destructive to the software industry. Three reasons set the software piracy problem
spart from piracy directed at other copyrighted works:
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First, unlike other copyrighted products, software is exceptionally easy to reproduce, and
the copy is identical in all respects to the original. Second, while most other copyrighted
works are copied primarily so that someone can make money by distributing the illegal
copies to others, software is frequently copied extensively by a single organizartion for its
own internal use. Third, the relatively high retail value of most software, which reflects
the research and development costs that go into producing these pmduc{s. also increases
the incentive to pirate. The extent of software piracy is enormous. Industry studies have
indicated that, at a minimum, for each legal copy of software in circulation, another copy
is pirated. The SPA estimates that revenue lost to software piracy worldwide amounts to

billions of dollars each year.

The software piracy problem is, quite literally, a national economic issue. Stealing
software means stealing jobs. For this reason, the SPA believes that controlling piracy
should be a major goal of U.S. policy makers. Passage of H.R. 897 would help meet this
goal by greatly simplifying the process that allows the software industry to enforce its
copyrights, and by providing the economic incentive to do so that is unavailable in so

many cases.

At present, a copyright owner cannot bring suit against an infringer until its copyright has
first been registered with the U.S. Copyright Office. In addition, unless the owner
registered before the act of infringement, the owner cannot recover the statutory damages
and attomneys fees allowed by the Copyright Act. While these requirements may not
sound burdensome, in practice the net effect of these rules is a significant adverse impact

on the ability of the software industry to protect its assets against infringers.
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One of the primary reasons for this impact is that many software businesses (especially
the newer and smaller startup businesses) are simply unaware that their rights and
remedies under the Copyright Act are adversely affected if they do not prompily register
their newly developed products.

The basic seenario is a simple one, but is played out over and over again. Software
developers are inventors, skilled crafismen, and entreprencurs. While the industry
includes several large players, the majority of the software developed and marketed by
the industry comes from small stan-up/entrepreneurial ventures, often founded with
almost no capital and litde more than an idea. Their priorities are developing quality
leading-edge software products, the kind that will keep the U.S. in the lead in this
technology, not on complying with the formalities of the U.S. Copyright Office. Asa
consequence, they frequently pay little or no attention to copyright law until they leamn
that someone has infringed the copyright in their new product. It is only then that they
learn that any legal proceedings must wait while they register their product, and that, in )
any event, they will be unable to recover statutory damages and attomeys' fees. Faced
with a scenario where the legal fees may exceed the actual damages they could recover,
they often decide that enforcement of their rights is simply not worth the price.

A variation on this theme results from the rapid pace ar which software products are
revised, modified, and enhanced. Existing computer programs are frequently updated and
enhanced to create new versions or releases, and new programs are frequently derivatives
of older ones. Thus, registration of new versions is often overlooked, or there is

confusion over when it is necessary to register a new version.
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This problem has ansennmc and time again in the infringement lawsuits that the SPA
files on behalf of its members. All oo often an SPA investigation will reveal
infringement of a member's software product, but after the member is contacted about
participating in the lawsuit, it turns out that the product is not registered. At that point,
the SPA's only options are to proceed without that member’s participation or to delay
filing the suit while the product is registered, and then to proceed without the ability to
recover statutory damages or atiorneys' fees. Because most 9f the lawsuits filed by the

SPA are settled on the basis of statutory damages, this is a significant problem.

This roadblock in the way of recovering statutory damages has a significant inhibiting
cffect on the industry's ability to enforce its copyrights and protect its products. Statutory
damages may often constitute the only meaningful remedy available to a copyright owner
for infringement of his or her work. With most industry producis selling for a few
hundred dollars, and many for less than that, the ability of a copyright owner to recover
significant actual damages, as authorized by the Copyright Act, is greatly reduced. When
this is coupled with the inability to recover anomeys’ fees, what we see is a significant

deterrent to copyright owners who seek to enforce their rights.

The cause of this problem, mandatory registration, serves no useful purpose. Itis a
formality that is required only of U.S. claimants, and presents an often significant

bureaucratic deterrent to filing and prosecuting litigation.

Even for companies that are knowledgeable about the registration requirement (such as
the SPA's larger members), there are several impediments to registration that often result
in a conscious decision not to register. For example, many publishers are reluctant to

register out of concem (real or imagined) over the possible disclosure of trade secrets
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embodied in their software that might result from the fact that the required déposit is
publicly available for viewing. Although the Copyright Office has taken steps to allay
these concems by issuing regulations that reduce the amount of program code required
for deposit, they still remain. -

The registration process also imposes an unnecessary burden on software publishers who
are required to deal with issues defining and/or limiting the scope of theif claims, whén,
unlike the patent process, the Copyright Office does not (and should not) decide the scope ’
“of copyright protection for software.

For example, many defendants in copyright infringefment litigation are raising as an
affirmative defense a claim of "fraud on the copyright office” based on failure to disclose’
certain information in the registration process that would have the effect of limiting the
scope of the copyright claim. Ifi the recent case of Ashton-Tate Corp. v, Fox Software,
Ing.. 760 F. Supp. 831 (N.D. Cal. 1991) for example, one federal judge took the '
extraordinary step of declaring invalid the copyright to the then-dominant sofrware
product in its field because the application for registration had failed to disclose that it
was derived from a public domain product, even though the pmﬂuct itself was
copyrightable. The judge later reversed his ruling. The SPA belicves that the scope of a
copyright in a computer program should be decided on the merits, not on the technicality

of a failure to define or limit the scope of the claim in the application.

The primary assets of the businesses in this industry -- computer programs — would have
almost no value, and this enormous industry would not even exist, were it not for the |
protection against unauthorized copying it receives under the Copyright Act. But

although copyright protection is automatic upon creation,.and is not conditioned upon
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registration, the protection is illusory if it cannot be enforced without registration. The
SPA is not suggesting that registration be eliminated, as registration still is prima facie
evidence of ownership and validity of the copyright. However, the SPA strongly urges
that regiseration no longer be a prerequisite to enforcing one's copyright or obtaining the
benefits of the statutory damage and attomeys' fee provisions. For these reasons, we

support Section 102.

SECURITY INTEREST PERFECTION
Let me now turn to Section 101 of the bill, the provision relating to the recording
requirements for perfecting a security interest in a copyrighted work. Section 101 would
ccnfirm that the perfection of security interests in copyrights does not require a recording
with the Copyright Office, thereby allowing secured parties to perfect their rights by‘
recording under the well-established rules of the Uniform Commercial Code.

The SPA supports this amendment to the Copyright Act because, quite simply, it will
greatly reduce confusion and uncertainty in both the software and financial industries,
and enhance the ability of software developers and publishers to leverage their intangible

assets for further economic development.

With the ever-increasing economic significance of the software industry, its primary
assets, the computer programs that it develops and markets, are increasingly being
considered as collateral for financing future development and as security for other
purposes. But according to rwo recent decisions (National Peregrine, Inc. v, Capitol
Ecderal Savings and Loan (In re Peregrine Ententainment, Lid., 116 B. R. 194 (C.D. Cal.
1990) and Official Unsecured Creditors' Committee v. Zenith Productions. Lid. (in re
AEG Acquisition Comp.), 127 B. R. 34 (C.D. Cal 1991)), secured creditors are required to
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comply with the recordation requirements of Section 205 of the Copyright Act or their
security interests will be deemed unperfected. This has led to a great deal of confusion,
and generally requires secured creditors to conduct searches and record their security
interests both in the Copyright Office and with the local Secretary of State.

In commercial financing transactions, it is vital that the parties have quick access to
accurate filing information about Jiens. Loans and business acquisitions often operate on
a very tight timetable and require immediate access to information. In most states, a
UCKC filing search can be performed quickly by use of an on-line computer database, and
manual copies can be provided overnight. This is primarily because the state UCC
recording systems are set up with the sole purpose of providing this type of information

in a commercial setting.

By contrast, the Copyright Office, while it has recording capabilities, has not had as its
primary purpose the facilitation of commercial transactions. Because of this difference in
focus, searching Copyright Office records is ofien time-consuming and expensive, and

the information is not always available via computer.

The filing system used by the Copyright Office is equally unsuited for these types of
commercial transactions, as recordations must be made by title or registration number,
rather than by owner. To perfect a security interest in all works of a debtor could thus
require hundreds of filings, which must be continuously updated. The UCC recording
system, which was expressly designed for commercial transactions, requires only a single
filing to cover all of a debtor's intangible property, including property acquired in the
future. The burdens on the searching and filing process imposed under the law as
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presently interpreted have a chilling effect on finance transactions, and serve to

discourage lenders from lending to software businesses.

The Peregrine court recognized these shortcomings, and specifically invited Congress to
take remedial action -- noting that "If the mechanics of filing tum out to pose a serious
burden, it can be taken up by Congress during its oversight of the Copyright Office."
Peregrine at n10. The SPA urges the Congress to accept this invitation and to remedy
these burdens on commerce and finance by passing H.R. 897.

Even more devastating to lender security is the fact that the Copyright Act uses a
different system from the UCC for establishing priority of rights. It is essential to any
recording systern for commercial transactions that a lender know, based on pubtic
records, that it will have priority in collateral at the time of the transaction. Under the
UCC, the rules of priority in security interests are simple -- the first to file wins. A
secured lender thus can be certain of its priority, as long as it has done the proper search
and filing. Under the Copyright Act, however, no such centainty exists. Section 205(c)
of the Copyright Act essentially provides that in a conflict between two secured parties,
the first to sign wins, as long as it is recorded within 30 days (for documents signed
within the U.S.) or 60 days (for documents signed outside of the U.S.). This means that a
lender could be preempted based on a later filing.

To help understand the importance of priority rules to financings, let me use the example
of a mongage on real estate. Under a first to file system, a lender can be centain that its
loan will be secured by a first morigage by doing the proper search and filing. The filing
is of public record, and no one is misled into making other loans based on that security.

Under the system used in the Copyright Act, however, no lender would make 2 loan
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without waiting for 60 days, knowing that its mortgage could be preempted by a later
filing of an earlier document. This degree of uncertainty is not supportable in today's
financial markets, and will chill the availability of capital.

The benefits of enacting H.R. 897 would have a broad positive impact: the software
industry would benefit, by removing barriers to capital; the financial industry would
benefit, by creating more certainty and security in financing transactions wherein
software is used as collateral; and the economy would benefit, by the incentives to
business growth, creation of jobs, and reduction of duplication in government functions.
Accordingly, the SPA supports Section 101 of H.R. 897.

The U.S. software industry is one of the bright spots in the American economy today. If
the industry is to play its role in lifting the economy out of recession and creating new
opportunities for the future, it must be able to take advantage of the incentives of the
Copyright Act. Every dollar that ends up in an offshore bank account or is funnelled into
other illegal activities by organized groups of pirates is a dollar that cannot be used to
support the research and development necessary to keep the software industry vibrant and
growing. Consumers also suffer when they have to pay higher prices for their software to
compensate for the amount of product pirated that, by virtue of the economics involved,

cannot be effectively pursued.
On behalf of the personal computer software industry I urge you to move quickly to mark
up and pass Sections 101 and 102 of H.R. 897. We will be happy to cooperate with you

and your staff in any way needed to help accomplish this result.

Thank you, Mr. Chairman. I shall be happy to answer any questions you may have.
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Mr. HUGHES. Mr. Holleyman. Welcome.

.STATEMENT OF ROBERT HOLLEYMAN, PRESIDENT, BUSINESS
: SOFTWARE ALLIANCE

Mr. HoLLEYMAN. Mr. Chairman, thank you very much for this
opportunity to testify today. My name is Robert Holleyman. I am
president of the Business Software Alliance. We are a coalition of
software publishers who work worldwide in the fight against soft-
ware piracy. ,

I would like to comment on several aspects of the bill today that
are garticu]arly unique in our antipiracy effort. The other aspects
of BSA’s testimony will be filed for the record.

Specifically, I would like to address those sections of the bill that
deal with the elimination of a registration requirement under 411
as a precondition for filing an infringement action and the elimi-
nation of the section 412 requirement for registration in order to
obtain statutory damages and attorney’s fees. I would like to give
several concrete examples why the current provisions adversely im-
pact our fight against piracy.

As Mr. Peters was saying, piracy is one of the biggest threats to
our industry. We estimate that worldwide the industry loses be-
tween $10 and $12 billion each year as a result of piracy, and for
U.S. companies such as ours which have a 75-percent market share
worldwide and which obtain more than 50 percent of their reve-
nues from foreign sales, this has a particularly significant impact.

I would like to give an example of two cases that we have re-
cently initiated anﬁlexp]ain why I feel that the existing law could
have adversely affected our action. Several months ago the BSA
filed an action against a computer bulletin board system that was
operating out of Baltimore. Bulletin board systems provide access
to hundreds or thousands of individuals for the electronic exchange
of information. Many of these boards are perfectly legal. We sup-
port them. They are a way of facilitating tﬁe exchange of informa-
tion.

In the case BSA initiated in Baltimore, we acted against what we
found were literallﬁ hundreds if not thousands of copies of copy-
righted programs that were being uploaded and downloaded, witﬁ-
out authorization, by way of the computer bulletin board. Particu-
larly significant in BSA’s case in Baltimore was the fact that when
we obtained a court order, an injunction, and when we raided the
bulletin board, in addition to the many copyrighted works for which
registration certificates had been filed, we found a significant num-
ber of beta versions of programs, prerelease versions of programs
that had never in the case of many of them been filed for registra-
tion with the Register of Copyrights. In this case, fortunately, or
unfortunately, depending on your perspective, we found even more
copies of unauthorized but released versions that did have registra-
tions, so our claim was valid. We were able to quickly act and shut
down the board.

However, in the case of the prerelease versions we were severely
limited in our ability to act, or if we filed a registration even after
bringing suit—after carrying out the raid, it would have been im-
possible for us to obtain statutory damages and attorney’s fees. It
is particularly unfair because beta versions tend to be sought by



142

the same sorts of individuals who would want to be first to have
a new model car. These are the geop]e who, whether they need one
or not, want the very first model that comes out. The difference is
that most people wait until a new car is actually on the market be-
fore they try to obtain one and our case, with the beta versions
they were effectively stealing them before they were even release
from the factory. So had we geen forced to rely on the beta versions
that we found, our action would have been far less effective, than
it was, had it been effective at all.

By way of contrast, at that same time as we carried out our raid
in Baltimore the German Federal police were carrying out 13 raids
against bulletin boards operatin% in Berlin. While those were crimi-
nal cases, BSA may very well file civil actions following the raids.
In contrast with the United States, we would not have similar pro-
hibitions in Germany acting against the beta versions of programs
that we found there.

In conclusion, BSA believes the existing two-tier system discrimi-
nates against U.S. authors. It hurts the infringement actions that
we carry out. And finally, wherever I am in the world, whether it
is in Bangkok, whether it is in the PRC, whether it is in Turkey,
the United States is viewed as the model for a strong copyright law
and strons enforcement. However, the misunderstandings that re-
sult, based on the current 411 and 412 requirements, pose, I be-
lieve, procedural roadblocks for us in our fight against piracy over-
seas.

So for these and other reasons included in my testimony we sup-
port the provisions of the bill eliminating the section 411 and 412
requirements for registration as a precondition to filing suit, and
as a precondition to obtaining statutory damages and attorney’s
fefeys, respectively. Thank you very much for the invitation to tes-
tify.

Mr. HUGHES. Thank you verglmuch Mr. Holleyman.

[The prepared statement of Mr. Ho]ieyman follows:]
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STATEMENT OF ROBERT HOLLEYMAN
PRESIDENT, BUSINESS SOFTWARE ALLIANCE
ON H.R. 897, THE COPYRIGHT REFORM ACT OF 1993

Before the Subcommittee on
Inteliectual Property and Judicial Administration

Committee on the Judiciary
United States House of Representatives
March 3, 1993

Thank you for inviting the Business Software Alliance (BSA) to present testimony
on HR. 897, the Copyright Reform Act of 1993. Member companies of the BSA are:
Aldus Corporation, Apple Computer, Inc., Autodesk, Inc., Borland International, Inc.,
Lotus Development Corporation, Microsoft Corporation, Novell. Inc., WordPerfect
Corporation and GO Corporation.

According to the U.S. Department of Commerce, the U.S. packaged software
industry market currently totals $233 billion annually and is growing at a rate of over

13% per year. BSA’s member companies provide nearly 71 percent of the packaged PC
software published by U.S. companies. US. companies enjoy a 75 percent share of the
world market for all packaged PC software. In 1991, our industry employed over 40,000
full-time employees worldwide.’ Sixty five percent of these workers were employed by
BSA companies, and in 1990 BSA companies provided nearly 90 percent of the new, full
time jobs in the software industry.

The BSA exists to promote the continued growth of the industry through
programs to eradicate software piracy. The focus of these programs is understanding of
and compliance with software copyright laws in the U.S. and around the world.

H.R. 897 focuses on three areas of the current copyright law: (1) the requirement
of registration as a prerequisite to an infringement suit and the right to obtain statutory
damages and attorneys fees, (2) the relationship of the Copyright Act to state law
governing security interests, and (3) the structure and organization of the Copyright
Office and the Copyright Royalty Tribunal.



The current two tier approach discriminates against U.S. authors

H.R. 897 amends Section 411 of the Copyright Act to eliminate the advantage
now given to “works whose country of origin is not the United States.” Under existing
law owners of works "whose origin is not in the United States" may sue for infringement
witbout receiving a registration certificate from the Library of Congress.” The practical
effect of this provision is that owners of works created in America — unlike owners of
works created abroad — must apply to the Copyright Office and receive a registration
certificate before they can bring an action in federal court to enjoin-infringing uses of
their works and obtain damages.

'Ihed:sadvamagetoworhofAmencanmthorshxpmthu‘twoueragproach is
compounded by the fact that, even after a work has been registered, section 412 of the
Copyright Act prohibits U.S. copyright owners from receiving statutory damages and
attorneys fees for piracy of their works which occurred prior to registration? In these
cases owners of copyrights of U.S. origin must prove actual monetary damages as their
only means of effective relief. These provisions of sections 411 and 412 dlearly
discriminate against U.S. copyright owners in favor of foreign copyright owners. The
BSA supports Chairman Hughes’ decision, expressed in H.R. 897, to eliminate this
discrimination.

As you know, themmnt‘twouer'approachtorepstmnoneamemtobemsas .
part of the Berne Convention Implementation Act and represented a compromise
between the House and Senate versions of that legislation. The House bill adopted the
views of the Library of Congress, which had argued that the Congress should take a
"minimalist approach” to the changes necessary to comply with the Berne treaty.. The
Senate bill was based on a more literal reading of Article 5 (2) of the Berne Convention.
which mandates that "the enjoyment and exercise of these {exclusive rights] shall not be
subject to any formality.” The principal advantage of the two tier approach embodied in
the 1988 compromise legislation is that it makes it unlikely that foreign copyright owners
will complain about the failure of the U.S. to comply with the Berne Convention because
they are no longer subject to formalities. Therefore the U.S. cannot be accused of unfair
international trade practices. However, this does not mean that it is fair to U.S. authors.

¥ Not only is an injured party unable to obtain statutory damages for infringements
which took place prior to registration of a work, but he or she may not obtain statutory
damages where the work continues to be infringed after registration. See, Mason v.
Monigomery Data Inc., 967 F.2d 135 (5th Cir. 1992).
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The two tier approach crestes problems in enforcement abroad

The continuation of discriminatory formalities in U.S. law ~ even though directed
only at works of U.S. origin — creates problems for BSA member companies in their
efforts to combat piracy of their products abroad. As a result of industry / government
cooperation, the United States has achieved considerable success in recent years in
persuading foreign governments to enact copyright laws to protect rights in computer
programs. However, enforcement of the rights granted under these laws in many couniries
has been far from easy. Procedural requirements often make it difficult to get to into court
And, the ability to obtain effective injunctive and monetary relief - of the kind which
discourages further piracy ~ also is a serious problem. When we complain about such
problems, we at times face the argument that the U.S. system - by requiring registration
as a precondition to suit and limiting damages and attorneys fees to post registration
infringements ~ is little different. Enactment of H.R. 897 would eliminate this argument.

Copyright registration ls of limited value In litigation

In addition to encouraging foreign governments to take an obstructive,
“minimalist* approach to eliminating cumbersome formalities, the existing law can
unfairly prejudice U.S. copyright owners in asserting their rights at home. Under
section 410 of the Copyright Act the Register of Copyrights issues a certificate of
registration only after an "examination"® to determine that “the material deposited
constitutes copyrightable subject matter.” As the House Committee Report
accompanying the 1976 Copyright Act states, "unlike a patent claim, a claim to copyright
is not examined [under this section] for basic validity before a certificate is issued."¥

Copyright Office examiners do not have the ability to make fine line
determinations about what constitutes copyrightable subject matter. Section 410 was
intended to weed out of the registration process obviously uncopyrightable subject matter
such as machines, book titles and names. Finehnedeanonsnbwtcopynsbmbihtym
best made by the courts on the basis of the fact finding and evidentiary process available
only in adversarial judicial proceedings. It is particularly difficult to make fine line
decisions about the content of registrations in computer programs where the material
deposited consists of source code which is not easily understandable to the reader and
which does not even indicate the kind of interfaces and screen displays which may be a
part of the expression embodied in a given work.

For all practical purposes the kind of prima fadle determination of copyrightability

in a copyright registration could easily be made by a court after a cursory
examination of the work involved. This is exactly what bappens in a majority of the

¥ HR. Rep. No. 94-1476, 94th Cong. 2d. Sess. at 157.
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developed countries of the world. Therefore, the claimed advantages of registration in
expediting the litigation process are largely illusory.

Of course, to the extent that copyright owners find registration an advantage in
litigation, nothing in H.R. 897 will prevent them from continuing to register and have the
benefits of the system.

-Mandatory registration is not necessary or appropriate
as a means of bullding the Liberary’s Collections

Anotherargumemusedmfxvoroftheemungsyswmuthatthcmandawry
deposit accompanying registration of a work assists the Library of Congress in building
its collections. As you, Mr. Chmrman.md:atedmyourﬂoorremarksmmpanymg
introduction of the bill, much of the material deposited in conjunction with Section 411
is of no value to the Library’s collections and is exempted from the mandatory deposit
requirement. This must certainly be true of the computer source code deposits which
accompany software registrations. In addition, I would respectfully suggest
Mr. Chairman, that the requirement that copyright registrants give up copies of their
works to the Library without compensation constitutes a burden imposed on authors
which has nothing to do with the purpose of the copyright system under Article 1,

- Section 2 of the Constitution, to “promote progress of scicnce and the useful arts, by
securing for limited times to authors and inventors the exclusive rights to their respective
writings and discoveries.”

Furthermore, the House Committee Report accompanying the 1976 Act makes it
clear that section 407 requiring mandatory deposits on demand of the Library — not
section 411 dealing with registration - is the part of the Act intended to supply the -
Library of Congress with material for its- collections. Asth:sCommmeesrepon
accompanying the 1976 Act states:

UnderwcuonWofthebﬂl.dledwmmmmbe
satisfied without ever making registration, and subsection (a) -
makes clear that deposit "is not a condition of copyright
protection.” (emphasis supplied)V -

Mr. Chairman, to the extent that the Library of Congress has an interest in using
the Copyright Act as a vehicle for enriching its collections, it is clear that Sec. 407 -
which remains untouched in HR. 897 — will meet this need. However, I would like to
note in passing, that Sec. 407 is not, itself, without its problems. To the extent that
copyright owners are required to deposit with the Library, on demand, full copies of
computer programs on magnetic disks which may contain valuable trade secrets which

¥ HR. Rep. No. 94-1476, 94th Cong. 2d. Sess. at 150.
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become available to all users of the Library’s reading room, the industry believes there is
a potential for harm in the present system.

In general, the BSA supports the principal of federal preemption of state law
regarding copyrights which is contained in section 301 of the Copyright Act. Section 301
preempts state law regarding "legal or equitable rights that are equivalent to any of the
exclusive rights within the general scope of copyright..." The purpose of section 301, as
we understand it, is to create a uniform law of copyright by prohibiting a patchwork of
state laws which would disrupt the smooth functioning of the federal law copyright
system. With adherence to the Berne Convention and the prohibition against formalities
contained in that treaty, it is particularly important that states be discouraged from
creating barriers to the smooth functioning of the copyright system.

However, an over-broad interpretation of section 301 can impede efficient
commerce in copyrighted products. This is the case with regard to the recent decisions
of federal bankruptcy courts in National Peregrine, Inc. v. Capitol Federal Savings and
Loan, 116 Bankr. 194 (Bank C.D. Cal. 1990) and Official Unsecured Creditors’ Commirtee
v. Zenith Productions, Lid. 127 Bankr. 34 (Bank. CD. Cal 1991).

Neither of these cases involved state laws which created copyright or copyright-
like rights. Rather, the disputes involved were simply whether the Uniform Commercial
Code would apply to security interests in transactions involving copyrights.

Many start-up software companies must rely on bank or investor financing in
order to enter the market place. Investors, banks and their attorneys are accustomed to
securing their loans and investments under the state laws embodying the Uniform
Commercial Code. These recent cases, requiring federal recordation of security
interests, can only confuse investors and their counsel in cases involving intellectual
property. This discourages easy access to capital by start-up companies, thereby limiting
the very incentives to investment in copyrighted works which the Copyright Act is meant
to foster. H.R. 897 clarifies the law to eliminate this confusion BSA supports this
clarification.

Much of H.R. 897 is directed at changes which are necessary 1o permit the
substitution of ad hoc arbitration panels for the full time Copyright Royalty Tribunal in
resolving disputes arising under the compulsory licenses contained in the Copyright Act.
None of these compulsory licenses apply to computer programs created by BSA member
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companies. Since our companies do not use the Tribunal mechanism, we believe that it
would be inappropriate to comment on these proposed changes in the law.

In connection with transferring functions of the Copyright Royalty Tribunal to the
Register of Copyrights, the Register is made a Presidential appointee under the
legislation. This presumably is to avoid constitutional problems with the Register’s
performance of Tribunal functions. As is the case with the other changes in the Tribunal
mechanism, the BSA does not take a position on this issue because none of the
compulsory licenses which give rise to the need for the Copyright Royalty Tribunal apply
to works of BSA member companies. However, because of the importance of the
Register of Copyrights and the Register’s relationship with other agencies of the
government — in international and other arenas ~ we would encourage Congress and this
subcommittee to consult with the appropriate representatives of the Executive Branch in
reaching a decision on this issue.

The Business Software Alliance appreciates this opportunity to testify on the
provisions of H.R. 897, the Copyright Reform Act of 1993, as they impact our industry.
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Mr. HUGHES. Mr. Burger, welcome.

STATEMENT OF JAMES 8. BURGER, DIRECTOR, GOVERNMENT
LAW FOR APPLE COMPUTER, INC., CHAIRMAN, PROPRIETARY
RIGHTS COMMITTEE, COMPUTER BUSINESS AND EQUIPMENT
MANUFACTURERS ASSOCIATION

Mr. BURGER. Thank you, Mr. Chairman and members of the com-
mittee. My name is Jim Burger and I am director of law for Apple
Computer, Inc. I am here today representing the Computer and
Business Equipment Manufacturers Association—CBEMA-—as
chairman of its Proprietary Rights Committee.

CBEMA, representing the leading U.S. providers of information
technology products and services, strongly supports section 102 of
the bill eliminating copyright registration as a prerequisite to
bringing an infringement action. We are aware of the arguments
of the value to the public of registration and deposit of works. How-
ever, computer registration, as you have heard already, plays no
role in deposit of works. And, indeed, there is an alternative the
Librarian has established for receiving computer program works in
the forms that Mr. Peters explained. So the Library can get deposit
absent this requirement for registration to bring a lawsuit.

The computer application review process pertormed bI\; the Copy-
right Office is not the proper place for determining the scope of
copyright protection for these valuable computer program assets.
Rather as is true, really, of all literary work copyright protection
this is an evolving area of law, and it is best determined and actu-
ally is being determined today by Federal courts on the merits, not
via a clerical review in the Copyright Office.

Lastly, the two-tier U.S. system with its discrimination against
U.S. authors really provides a poor example for developing coun-
tries which are trying to emulate our system in the hopes of devel-
oping a domestic software industry after the example of our very
successful industry here.-

CBEMA also supports section 101 of the bill which would amend
section 301(b) of the Copyright Act to overturn National Peregrine,
Inc. v. Capitol Federal Savings & Loan Association. Peregrine has
added confusion and difficulty to financing transactions by holding
that sections 205 and 301 of the Copyright Act preempt State Uni-
form Commercial Code provisions for perfecting security interests
in copyrights.

Mr. Chairman, we agree with the statement in your remarks in
the Congressional Record that Congress did not intend to preempt
State U.C.C. provisions regarding perfection of security interests.
Section 101 of the bill is a much needed clarification of the law.

We also feel that this might be an appropriate time for Congress
to consider clarifying its intent regarding the effect of section 205
of the act on State U.C.C. provisions that govern the priority of se-
curity interests. As pointeg out in your introductory remarks, Mr.
Chairman, and I quote, “Congress’ intent in enacting the relevant
provisions in section 205 was to provide a system for ordering the
priority between conflicting transfers, not to preempt State proce-
dures for ensuring that a secured creditor’s rights are protected.”
Although we are not aware of any case that has raised the issue
specifically, it is possible that a court could interpret sections 205
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and 301 of the Copyright Act, even as amended by the bill, as pre-
empting State U.C.C. provisions that govern the priority of security
interests. We believe this is a question that merits further study
by Congress. '

Those are the views we have developed on H.R. 897 in the 2
weeks since its introduction. I would be pleased to answer such
questions as I can today and undertake to obtain answers to oth-
ers. :

Thank you, Mr. Chairman.

Mr. HUGHES. Thank you, Mr. Burger.

[The prepared statement of Mr. Burger follows:]



151

Stazement of the
COMPUTER AND BUSINESS EQUIPMENT
MANUFACTURERS ASSOCIATION
Preseated by James M. Burger,
Chief Counsel, Govemnment, Apple Computer, Inc

Mr. Chairman, my name is Jim Burger. 1 am Chief Counsel, Government, for
Apple Computer. 1am here representing the Computer and Business Equipment
Manufacturers Association, CBEMA, as Chairman of its Proprietary Rights
Committee.

CBEMA represents the leading U.S. providers of information technology
products and services. Its members had combined sales of $234 billion in 1991,
representing nearly 5% of our nation's gross national product. They employ over
1 million people in the United States.

CBEMA strongly supports Section 102(a) of the Bill, which would eliminate
copyright registration as a prerequisite to bringing an infringement action.

When the U.S. adhered to the Berne Convention, Congress had to amend Section
411 of the Copyright Act in order to comply with Article 5Q2) of Berne. As you
know, that Article bars member states of Berne from imposing formalities as a
condition to authors’ enjoyment and exercise of their rights under copyright.
Consistent with the minimalist approach that Congress—quite appropriately—
took in amending our laws to permit Berne adherence, it changed Section 411
only as to works of non-U.S. authorship.

Berne did not compel any change with respect to US. works. However, while
this two-tiered system is technically in compliance with Berne, it is clearly
inequitable because it favors foreign authors and discriminates against U.S.
authors.

We are aware of the arguments that have been made about the value to the
public of registration and deposit of works. But the availability of the incentives
provided to our authors under the United States Constitution should not be
connected to the acquisition policies of the Library of Congress. The result of this
connection is that US. authors, and only U.S. authors, are dlscou:aged from
protecting their works of authorship in US. Courts by the i mposmon of
unnecessary derical registration formalities. )

Moreover, the registration of computer programs plays almost no role in
providing computer program deposits to the Library of Congress. This is
because the great majority of deposits included with computer program
copyright registration applicaticns consist, in accordance with U'S. Copyricht
Office Regulations, only of selected sections of the programs with intentionally
blocked-out portions, in order to protect trade secret material in the computer

. Such deposit materials are not suitable for deposit in the collection of
the Library of Congress. Instead, the Librarian has established separate
mechanisms to build the collection of computer programs.
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Going to the copyright application review process performed by the Copyright
Office ~ it is at best nominal for computer programs because the deposit material
in the copyright application is either in machine-readable form only or has
significant sections blocked out. Thus, the Copyright Office examination consists
primarily of reviewing the application to determine if it is completely filled in
and reviewing the scope of the claim made in the application. This examination
meets the requirements under the statute, but their repeal will not dilute the
copyright since the scope of copyright for these valuable program assets is an
evolving area of the law which should be determined and is bemg determined by
Federal Courts on the merits, not via clerical review.

Lastly, the U.S. two-tier system, with its discrimination against domestic authors,
provides an awful example for developing countries which are trying to emulate
our system in the hopes of developing a domestic software industry.

Thus, CBEMA does not favor the present law which compels U.S. authors—and
only U.S. authors—to register their works in order to exercise their legal rights.
Section 102(a) of the Bill redresses the inequity in current law by treating U.S.
authors equally with all other authors, and we support the provision without
reservation.

CBEMA also supports Section 101 of the Bill, which would amend Section 301(b)
of the Copyright Act to overturn National Peregrine, Inc. v. Capitol Federal Savings
& Loan Assoc., 116 B.R. 194 (Bankr. C.D. Cal. 1990). By holding that Sections 205
and 301 of the Copyright Act preempt state Uniform Commercial Code
provisions for perfecting security interests in copyrights, Peregrine has added
confusion and difficulty to financing transactions.

Section 205 of the Copyright Act presently requires that to record a document
pertaining to a copyright in the Copyright Office, the work be registered and be
spedifically identified in the recorded document. These requirements are far
more onerous than the applicable UCC provisions that permit generic
identification of collateral. Moreover, under these requirements a lender
effectively cannot take after-acquired copyrights as collateral, unless the lender
takes on the burden of making additional filings—or making sure that the
borrower files—each time the borrower acquires a new copyright interest.

We agree with the statement in your remarks in the Congressional Record, Mr.
Chairman, that Congress did not intend to preempt state UCC provisions
regarding pe-fection of security interests. Secﬁon 101 of the Bill is a much-
needed clarification of the law.

We also feel that this might be an appropriate time for Congress to consider
clarifying its intent regarding the effect of Section 205 of the Act on state UCC
provisions that govern the priority of security interests. As you pointed outin
your introductory remarks, Mr. Chairman, “Congress’ intent in enacting the
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relevant provisions in Section 205 was to provide a system for ordering the
priority between conflicting transfers, not to preempt state procedures for
ensuring that a secured creditor’s rights are protected.” Although we are not
aware of any case that has raised the issue specifically, it is possible that a court
could interpret Section 205 and 301 of the Copyright Act, even as amended by
the Bill, as preempting state UCC provisions that govern the priority of security
interests. We believe this is a question that merits further study by the Congress.

Section 102(b) of the Bill would repeal Section 412 of the Copyright Act. Section
412 now generally requires that authors register their works before an
infringement takes place if they are to be permitted to recover statutory damages
and attorneys fees in a suit against that infringer. We are just beginning to
analyze the impact of this change and cannot express a view today.

CBEMA does not take a position with respect to any of the remaining provisions
of the Bill.

We appreciate the opportunity to present our views to the Subcommittee today,
and we would be pleased to provide any further assistance the Congress may
request on the matters I have discussed, which are of great concern to our
members.
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Mr. HUGHES. In your opinion, does a deposit with the Copyright
Office permit the Copyright Office to place on the public record any
details about the extent of a copyright you claim?

Mr. BURGER. No. That is particularly important with computer
programs because of the rules, the registration rules of the Copy-
right Office which are done to protect the trade secrets in computer -
source code, as Mr. Peters says. Only certain portions are provided.
The rest is all intentionally b{anked out.

Mr. HUGHES. So, of what value, in your judgment, is your deposit
with the Library of Congress?

Mr. BURGER. Zero. Again, as I stated in my oral testimony, the
Librarian has established an alternate method for getting computer
programs, which we have supported. In fact, as I recall some years
ago that it occurred. Apple Computer and Compaq Computer do-
nated machines to a reading room to enable the Librarian—the Li-
brarian even getting this program without our donations wouldn’t
be able to use it. It is useless without a computer. So we helped
them set up a reading room and we provide our materials free of
charge. And, under section 407 the Librarian could demand it.

It seems to us not fair (a) to discriminate against U.S. authors,
and (b) to require this donation to the Library in order to sue.

Mr. HUGHES. The gentleman from California.

Mr. BECERRA. Thank you, Mr. Chair. Mr. Burger, the only ques-
tion I have for you is, if in fact H.R. 897 went through and became
law, would your members continue to file the mandatory deposits
with the Library of Congress?

Mr. BURGER. I think we would—the larger companies would tend
to continue to register their major programs. I have to be honest
with you and say that when we considered this internally our rea-
sons for supporting this bill, the elimination of section 411, really
were not so much immediate concerns of Apple. Yes, we might save
some money. We do register.

QOur concern is the reason we believe our computer is done well
is because of many, many small companies, small software devel-
opers who go out and they spend a couple years of their life with-
out compensation to develop programs that make this machine
work well, and make it exciting for people to buy, make it produc-
tive. Those are the very companies which we believe that this bill
will support. Those are the companies, by the way, who also create
the bulk of the jobs in the industry. The new starting companies
don’t have the time, the money, the resources, nor the focus to
think of registration. Often, as Mr. Holleyman says, they have got
beta \éersions that are circulating out there that none of us reg-
istered.

So our view is this would be very, very important to the smaller
companies, and, frankly, from a selfish point of view would help us
too, because we want to help those companies.

Mr. HUGHES. Would the gentleman yield? Are we talking about
section 407 and section 408?

I}\I/[r.kBURGER. Well, right now we are talking about section 411,
I think.

Mr. BECERRA. The mandatory——

Mr. BURGER. The mandatory—oh. Forgive me. Excuse me. I
thought you were talking about 411.
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Your section 407, we think that the Librarian could use that. We
would continue to cooperate with the Librarian. See, what we give
them under section 411 is useless. We do give under an alternate
deposit—it is not really a deposit, it is almost a gift. They need to
use section 407 to get it. We would continue to do that. We don’t
need to be forced. We think it is a good idea that they have a read-
ing room, and provided they safeguard our software the way we
have asked them to in our licensing agreement, and they have
agreed to that after some discussion. We t%:ink it is good.

Mr. BECERRA. And let’s make sure I am clear on what is the dif-
ference between sections 411 and 407: section 407, we are not
changing that.

Mr. BURGER. No.

Mr. BECERRA. You are still required to do——

Mr. BURGER. We do not ask that section 407 be changed. We
don’t—we don’t give our software because of section 407, but we
don’t think there is any reason to change it.

Mr. BECERRA. Is there anything different between the submission
you make under section 411 and that under section 407?

Mr. BURGER. Oh, yes. Absolutely. Section 411, as I answered be-
fore to the chairman, we give source code but we only give, I think
it is the first several pages, the last several pages, angl everything
in the middle is blanked out. So, even to those, as Mr. Peter says,
who are capable of reading source code, and I Barely can read one
type of source code—most people can’t—but even those who can
read it, it is useless. It serves no purpose for the Library’s deposit
requirement.

Mr. PETERS. I might add that we have made over 1,500 deposits
under section 411 and we have only had one request from the Li-
brary of Congress, which happened to be for our most popular prod-
uct, and you couldn’t glean that from the registrations we made
under section 411. So my assumption is they have some other
method of requesting products that are in demand by their users.

And the source code deposits that we make, we deposit up to 50
pages of the code. One of our typical applications like this consists
of 7,000 pages of source code, so the 50 pages is pretty worthless
to anybody.

Mr. BECERRA. One last question, and I don’t know if you can give
me an answer to this specifically.

What would be the cost of the section 411 submission? -
Mr. PETERS. I can address that. For us it is typically 2 to 3 day
of engineering time plus a couple of hours of administrative time.
Part of the problem the engineers have is that the statute requires
the first and last 25 pages. Under modern programming tech-
niques, programs are developed by a team of engineers, and it is
like taking a bunch of parts and pouring them into a bucket and
then saying, OK, give me the first and the last part. There is really
no such thing, so they spend a lot of time trying to figure out what
is the first and last 25 pages and then making sure that we are

not revealing trade secrets when we make the deposit.

Mr. BECERRA. Now, isn’t some of that work required anyhow to
complete the section 407 submission as well.

Mr. PETERS. No. The section 407 submission is taking this pack-
age from our factory and sending it to the Library.

70-857 0 - 93 - 6
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Mr. BECERRA. So there are some cost savings there as well.

Mr. PETERS. Yes. Definitely. '

Mr. BECERRA. Thank you. %‘hank you, Mr. Chairman.

a M; HUGHES. What is the average submissions a year by your
rm?

Mr. PETERS. Well, we have made over 1,500 in the past 3 years.
And we have a set of programs—a set of typeface software pro-
grams which we will revise every year or two. I mean we will have
to submit those revisions unless the law is changed. So I anticipate
1,500 or so every couple of years for us. :

Mr. HuGHEs. What do you estimate the cost savings would be?

Mr. PETERS. Well, I know for the last 3 years it has cost us
$400,000. A part of that was participating in some Copyright Office
dﬁcisio?s. But we would not have had to participate in those absent
this rule.

Mr. HUGHES. Would that be typical of any copyrighted software?

Mr. PETERS. I think it is probably higher for us than for most
companies. .

Mr. HUGHES. Just because of the volume? Sheer volume?

Mr. PETERS. Right.

Mr. HUGHES. All right. I don’t have any further questions. I
would like to hold the record open for 10 days. I think you have
" answered all the questions in your testimony in chief. But if not,
we will direct the questions to you and we would ask you to re-
spond within 10 days.

Thank you very much. We appreciate your testimony and your
help today.

I am going to recess for 5 or 10 minutes-so I can catch that vote.
‘We will come back and we will take the last witness.

The subcommittee stands in recess.

(Recess.]

Mr. HUGHES. The subcommittee will come to order.

Our final witness today is J. Michael Cleary, a partner in the
Washington, DC, law firm of Brylawski, Cleary & Komen, where
he specializes in copyright, trademark and unfair competition law.

Mr. Cleary is testifying today on behalf of the American Bar As-
sociation, Section of Business Law, Ad Hoc Committee on Security
Interests, and the Section of Intellectual Property Law.

We have your written statement, Mr. Cleary, and, without objec-
tion—there is nobody here to object—it will be made a part of the
record in full, and you can proceed as you see fit. Welcome.

STATEMENT OF J. MICHAEL CLEARY, PARTNER, BRYLAWSKL
CLEARY & KOMEN, WASHINGTON, DC, ON BEHALF OF THE
AMERICAN BAR ASSOCIATION

Mr. CLEARY. Thank you, Mr. Chairman. Thank you for inviting
me to appear today to testify on H.R. 897. My remarks will be lim-
ited to the security interests aspects of the bill. As you noted, we
have submitted a written statement, which has been available to
members in attendance.

Mr. Chairman, at the outset, I would like to acknowledge and
thank you for your remarks in introducing H.R. 897 in which you
indicate that you are aware that similar issues on security inter-
ests have arisen with respect to filings in the Patent and Trade-
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mark Office, and that you plan to meet with the Patent and Trade-
mark Office and the affected interests and learn whether amend-
ments should be made to this bill to take into account difficulties
in the patent and trademark field. Your remarks could not have
been more timely since the groups I represent today have been
working diligently for the past 3 years to come up with a solution
which would apply to all types of intellectual property and not just
copyri§hts.

I believe that just a very brief historical perspective of who we
are and how we came to be here today might give you some better
insight into the problem which we perceive surrounding security
interests and intellectual property.

In 1990 the chairs of the American Bar Association’s Business
Law Section and Intellectual Property Law Section realized that
their respective groups were working at cross purposes and at log-
gerheads in trying to solve a problem which had faced the legal
community for many years. On the one hand, the intellectual prop-
erty bar was moving toward a solution which would establish Fed-
eral preemption with respect to security interests in the patent and
trademark field akin to what is felt to be the present state of the
law on copyrights.

On the other hand, the business lawyers who are familiar in
working with the Uniform Commercial Code on a daily basis and
who viewed the copyright law structure as an aberration and the
then recently decided Peregrine case as an abomination were work-
ing to take the Federal Government out of play and to return ev-
erything to the States, which had in place working systems with
which they were familiar. And thus it came to pass that in true
lawyerly fishion the business law section organized a task force
anvtvlythe intellectual property group appointed an ad hoc committee
and gave the charge to get together and see if you can’t work some-
thing out.

I am here as chair of the ad hoc committee of the intellectual
property section. Regrettably, Michael Bamberger and Alan
Christenfeld, the cochairs of the business law task force, are out of
the country and could not be here with me today. However, we did
have a nationwide telephone conference with our 30-plus members
last week, and the views expressed in our written statement reflect
our current thinking and also reflect the substance of resolutions
which were passed by both sections at the ABA annual meeting
last August in San Francisco.

However, I must emphasize that I am not here today to present
the views of the ABA, nor of any section, since our reso{utions have
not yet gone up through the channels of approval which are man-
dated by the ABA bylaws.

So, what is the problem with security interests and intellectual
property? Basically it is one of uncertainty. I can tell you this from
experience, because my father was one, that bankers do not like
uncertainty when it comes to handing out their money. Anyone of
us who has ever put his name on a promissory note or a loan docu-
ment does not need to be told that the legal effect of what is being
signed is uncertain. Even seasoned lawyers in this field approach

iving opinions in this area of the law with a great amount of trepi-
ation. .
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Now, in our written statement we have outlined the historic
sources of the problem including article 9 of the Uniform Commer-
cial Code and its contradictory comments, the lack of any statutory
or regulatory expression of how to deal with security interests in
the patent and trademark arenas, and indeed significant gaps in
the statutory and regulatory scheme of the copyright law such as -
what to do when the debtor defaults.

Indeed this lack of statutory guidance on what happens in the
event of default somewhat hi{ﬂights the uncertainty of the present
situation. We all know what happens if we miss a payment on our
car or house. The bank can be%'ln foreclosure proceedings and the
law is very clear as to what can happen after that.

But how do you foreclose on intangible property? In the area of
copyright we know it is not on the material object in which the
copyrighted work is embodied because section 202 of the statute
tells us so. We also know it is not by seizing the copyright certifi-
cate since the Kingsrow Enterprises case involving t}"\';l Judy Gar-
land tapes tells us that. So how does one foreclose on a copyright?

The present Copyright Act as well as H.R. 897 are noticeably si-
lent, and we offer this just as an example of some of the problems
we have been trying to grapple with and coming up with a reason-
able solution. In our written statement we have set forth our over-
all recommendations which we have labeled the “mixed approach.”
And we are very mindful that whenever you have two committees
approaching a task from disparate viewpoints the end product may
be a camel. But the proposal we have set forth, we believe, provides
a comprehensive, yet achievable, solution which would encompass
all elements of intellectual property, meets the needs of both own-
ers of intellectual property and those who obtain security interest
in the property. :

Our approach has been approved to the extent of a resolution
being passed by the business law section and also the intellectual
property law section. In addition, the U.S. Trademark Association
has passed a resolution favoring, in principle, this mixed approach.
And we have also received a favorable report from the permanent
editorial board of the Uniform Commercial Code, specifically the
study group on article 9. '

So, if I could summarize the mixed approach in just a few sen-
tences, it would be as follows: We would recommend that the indi-
vidual States handle all issues of security interests in intellectual
property under U.C.C. article 9 from creation through to fore-
closure with respect to all parties except subsequent purchasers for
value. With respect to those purchasers for value, Federal law
would govern priority, and secured parties would protect them-
selves by filing a copy of their State filing in the Federal office.
This approach would clarify what is covered by the State filing and
what is covered by the Federal filing, and by dual filing a secured
party would be fully protected. :

Now, we have discussed this approach with the Register of Copy-
rights and his staff, and with the former Commissioner of Patents
and Trademarks and his staff, We had a very productive meeting—
that was almost 1 year ago—and our approach was, at least in our
view, well received. In our written statement we support the intent
of H.R. 897 to the extent that it would begin to move the issues
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of security interests in cc:ryright from the Federal arena and back
to the States. We applaud this ﬂ)roach because it is part of what
we would hope to accomplish. d, while we have some specific
criticisms of the limited approach taken in H.R. 897 in our written
statement, we hope that our views are not taken in the wrong vein.

We have worked very hard on developing an approach which
would cover all aspects of intellectual property, and we would like
to see the fruits of our labor translated into a legislative proposal
which would completely solve the present problem and establish a
framework which we could all live with and work with in the fu-
ture.

We are hopeful that we can finalize our efforts in the next couple
of months, and we would eagerly look forward to working with the
subcommittee and its staff in drafting appropriate legislation.

Again, thank you for inviting me to appear, and I would welcome
an&questions.

r. HUGHES. Thank you, Mr. Cleary.
[The prepared statement of Mr. Cleary follows:]
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PREPARED Smmm OF 'J. MicHAEL :CLEARY, PARTNER, Bamwsm f
ClearY & KOMEN, WASHINGTON, DC ON BEHALF OF THE
Amcm BAR Aseoc:mou : ‘

" The 'l‘ask Force: on Security Interests in Intellectual Proper-'
ty of the Section of Business Law of the American Bar Auoc:.ation,_
toqether with the Ad Hoc Committee cn Security Interests of the
-"Section of Intellectual Property, welcome .this -opportunity to

-1 . . - < -
present their views on the security interest provisions of H.R.
. 5 . . - EERP N - - - N

£ 897, - . . R S ,

The views presented in this statement reflect positionfs; thléen
by the Task Force and the Ad Boc Committee,’ and are consistent
with resolutions passed by the Section of Business Law and the
Section of Intellectual Property Law. Bowever, the views do not
represent the positions of the American Bar Association nor of
any Section, since no authority to present these views could be
obtained in the short time since these hearings were scheduled.

The goal of the Task Force, formed in 1990, with the assist-~
ance of the Ad Boc Committee, has been to recommend a comprehen- -
sive legal system governing security interests in intellectual
property, likely to be enacted by the relevant legislative bodies,
dealing responsibly with the interests of the various parties,
that would provide certainty, ease of perfection, 'modest cost,
and minimum change. Any such comprehensive system should encom-
pass creation of the security interest, ready access to prior
filings, perfection, priority, acknowledgement of the interests
of parties other than the debtor and the secured party, and a
method of foreclosure. In addition, such a system should.accom-
modate the interests of the owners of intellectual property,
lenders desiring to take a security interest in such property,

purchasers, investors, and licensees. The system would:
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(a) enable a third-party to determine who has an interest
in the property (whether ownership interest, license interest, or
security interest);

(b) permit a perfected security interest to survive as
rights are transformed from common law or state law to federal
rights, and vice versa; and

{c) enable a secured party to encumber after-acqguired prop-
erty and proceeds from a license or sale based on the initial
filing.

We are pleased that this Subcommittee recognizes that there
is a problem with respect to the pr;sent regime as to copyvrights.
We urge, however, that the solution proposed by H.R. 897 |is
incomplete, even as applied solely to copyrights. Further, the
Subcommittee should take this opportunity to cure the problem for
patents, trademarks, and mask works as well.

The current state of the law governing security interests in
intellectual property is unsatisfactory. There is uncertaintv as
to where and how to file, what constitutes notice of a security
interest, who has priority, and what property is covered by a
security interest. This area of the law is further complicated
by the fact that both federal and state law impact on these is-
sues.l/

Intellectual property in this context includes a broad range

of material. Certain intellectual property rights are created

1/ Traditionally, many practitioners have tried to "solve” the

- problem by dual filing in both systems without knowledge as
to the effect of each filina and their interrelationship, if
any. Basically, the major problem remains that of uncertain-~
ty.
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and governed solely by federal law, such as copyrights and pat-
ents., Trademark rights can arise under either state or federal
law. State law applies as to trade secrets and patentable
materials and inventions as to which no federal application has
been filed. With respect to copyrights only, there is apparently
federal preemption with respect to at least some aspects of secu-
rity interests.2/

Two leading commentators have articulated the problem accu-
rately: “"Uncertainty and confusion probably alway§ have existed
about the employment of intellectual property as collateral for a
loan. Since the drafting of Article 9 of the Uniform Commercial
Code, an uneasy coexistence of state and federal law has develop-
ed. Both state and federal law now arguably apply when a debtor
attempts to use a patent or trademark to secure a loan. The ex-
tent to which each body of law is applicable and the interaction
between the two systems was left unclear by the drafters of Arti-
cle 9 and has not been clarified by Congress.‘g/ Trade names,
computer programs and  other electronic forms of intellectual
property, and other less clearly defined forms of intellectual
property further complicate the issues.

Intellectual property rights are included within the Article

9 definition of "general intangibles” (comment to §9-106, UCC).

2/ Official Unsecured Creditors' Committee v. Zenith Productions,
Ltd. {In re AEG Acquisition Coxp.), 127 B.R. 34, 40 (C.D.
Cal. 1991); National Peregrine, Inc. v. Capitol Federal Sav-

1n%s & Loan (In re Peregrine Entertainment, Ltd., 116 B.R.
194, —204 (Bankr. C.D. Cal. 1990).

3/ Weinberg & Woodward, "Basing Transfer and Security Interest
Transactions in Intellectual Property: An Agenda for Reform,"
79 Ky.L.J. 61, 62-64 (1990-1991) (citations omitted).
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Under the UCC, the sole practical method of perfecting a security
interest in general intangibles (including intellectual ﬁroperty)
is by filing a financing statement in accordance with Article 9
[ucC §9-302(1)]. However, §9-104(a) provides that Article 9 does
not apply to security interests to the extent that the parties’
rights regarding such property are governed by federal statutes.
Further, $§9-302(3) (a) provides that a financing statement is not
"necessary or effective to perfect a security interest in proper-
ty subject to (a) a statute ... of the United States which pro-
vides for a national registration ... or which specifies a place
of filing different from that épecified in this Article."
However, Official Comment 1 to §9-104 explains that "if the Fed-
eral statute contained no relevant provision, this Article coulad
be looked to for an answer." Unfortunately, as described below,
the Official Comments do not provide adequate clarity.

Comment 1 states that the Federal Copyright Act (at that
time the Copyright Act of 1909, which has since been superseded
by the Copyright Act of 1976) "would not seem™ to be sufficient
to exclude the application of Article 9, and suggests that the
Patent Act is similarly inadequate. Thus, the Comment suggests,
Article 9 filing requirements appear to apply to copvrights and
patents. However, the Comment's next sentence compares the Copy-
right and Patent Acts to the Federal Aviation Act as examples of
federal systems which supersede the filing systems. This confu-
sion is compounded by Comment 8 to §9-302(3) (a), which includes
the Copyright Act of 1909, but not the Patent Act, when giving

examples of federal statutes which supersede state filing syvstems.
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A. Copyrights
The current Copyright Act has been held to preempt the fil-

ing arrangements of UCC Article 9,1/ since it provides for the
filing of related documents, creates priority ruleﬁ, and contains
provisions which overlap with the UCC. 17 U.S.C. §101, et seq.
The Official Comments.to UCC §9-104, describing the Copyright Act
as not superseding the UCC filing requirements, are simply not
applicable to the current law, since they refer to the former
Copyright Act, which only provided for recording of "assignments."

Thus, in National Peregrine, Inc. v. Capitol Federal Savings,

supra, n.2, the court did not give.effect to a security interest
which was filed under Article 9 and held that federal law pre-
empts.
B. Trademarks

Bistorically, trademark rights have been governed by both
federal and state law. Generally speaking, rights attendant to
federally registered marks are governed by federal law. Rights
in marks which have never been federally registered or with re-
spect to which federal registration has lapsed, exiét solely un-
der state law (either state common law or state statute). More-
over, even for marks that are subject to an effective federal
registration, there are numerous important associated rights -
e.g., goodwill, license rights, royalty interests, etc. - that
are not governed by federal law. Secured creditors generally
desire to reach these associated state law rights as well as the

marks themselves when taking a security interest in the debtor's

4/ See cases cited in footnote 2.
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intellectual property rights.

Although it is clear that applicable state law governs the
creation and foreclosure of security interests in trademarks, it
is considered unclear whether the perfection ané priority of
those security interests are governed by federal law (i.e., the
Lanham Act, 15 U.S.C.A. 6§1051-1127) or state law (i.e., the

uce) .3/

Accordingly, many practitioners now conduct dual state
and federal lien searches, and make dual state and federal lien
filings, against trademarks.

An apparently "absolute” assignment by the debtor to the
creditor with a license-back arranqément is a mechanism sometimes
used in the face of uncertainty concerning both the effect of a
security interest filing against trademarks in the Patent and
Trademark Office ("PTO") and the broader question of whether a
document other than an assignment will be accepted by the PTO.E/
Transferring the registration itself raises questions as to whe-
ther certain of the negative incidents of ownership, such as lia-

bility for infringements, are also transferred to the secured

party.

5/ All reported cases apply Article 9. See, e.g., In re 19927,
Inc., 137 B.R. 778 (Bankr. C.D. Cal. 1992); In re Roman
Cleanser Co., 43 B.R. 940 (Bankr. E.D. Mich. 1984), aff'd
802 F.2d4 207 (6th Cir. 1986).

6/ To avoid an assignment in gross which may invalidate the

trademark, there also must be an assignment of the accompany-
ing goodwill. A concern also exists that a foreclosure may

be considered an assignment in gross, which would result in

a loss of the assignor's priority, at best, and, at worst,

invalidation of the mark. ALI, Tentative Draft No. 3, Re-

statement of the Law of Unfair Competition 6§34, Comment

{1991). See also Marshak v. Green, 746 F.2d 927, 929-30 (24

Cir. 1984); Berni v. International Gourmet Restaurants of

America, 838 F.2d 642, 646 (2nd Cir. 1988).
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c. Patents

Secured parties generally believe that filing a UCC financ-
ing statement in the state system is sufficient to perfect a se-
curity interest in a patent as a type of general intangible.l/
However, secured parties remain concerned that a court may re-
quire an additional filing in the PTO in order to perfect a secu-
rity interest. Clearly, trustees in bankruptcy have little to
lose and much to gain in attacking state-only filings as long as
the law is uncertain. As a result, many secured parties regular-
ly search and file in both the state UCC system and the PTO.

Since the PTO does not accept filings of UCC financing
statements, filings by secured parties in the PTO take various
forms. Under one approach, the secured party receives and files
an assignment of one or more specified named patents with a li-

cense back to the debtor.gl

Others file security agreements la-
belled Patent "Mortgages™ in order to reduce the chances of an
ineffective filing and any liability associated with the assign-
ment of record ownership to the secured party. Still others file
security agreements or "collateral assignments,® rel&ing upon the

PTO staff to accept the filing.

1/ E.g., City Bank and Trust Co. v. Otto Fabric, Inc., 83 B.R.
780 (D.Kans. 1988); In re Transportation Design and Technol-
ogy, Inc., 48 B.R. 635 (Bankr. S.D.Cal. 1985).

8/ That structure was originated in order to avoid rejection by
the PTO staff, which historically dealt with assignments.

However, that structure potentially exposes the secured par-
tv to infringement and other liability.
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D. Mask Works

In a manner similar to the current Copvright Act, the Semi-
conductor Protection Act provides for federal recording of inter-
ests in "mask works" (analogous to blueprints for computer chips),
clearly preempting UCC Article 9 filing requirements. Security
interests in mask w;rks must be recorded under this federal sys-
tem in order to achieve perfection. 17 U0.S.C. §901, et seq.
Analysis of the comparisons of the law governing mask works to
copvright law adds further support for the argument that federal
copyright filings are necessary for perfection.

. RECOHHENDA&IONS

The Task Force and the Ad Hoc Committee support the
development of a coordinated federal/state approach. Under this
approach, financing statements on form UCC-1 would be filed under
the applicable state's UCC Article 9, which filing would create
priority as to all manner of intellectual property against lien
creditors, secured creditors and all third parties other than
subsequent purchaser/assignees for value. As to subsequent
purchaser/assignees, priority would be achieved by a notice of
filing or filing (on a debtor’s name basis) of a copv of the
UCC-1 filed in the state office with an appropriate federal cover
sheet in one or more federal offices.gl It is contemplated bv
the Task Force that a secured party in any transaction in which
intellectual property is, or may become, of significance would

routinely file at both the state and federal level;

9/ There could be one combined registry for all federal intel-
lectual property, or two or three (i.e., one each for copyv-
rights, patents, and trademarks) separate registries.
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this would solve any problems relating to the transformation of
intellectual property from the state to the-federal realm.

This approach will clarify what is covered by a state filing
and what is covered by a -federal filing. - Purther, by dual filing,
a secured party would be fully protected. .-

'In reaching this consensus, we have .assumed the following
pre-requisites: - {(a) that notice filing registries indexed by
debtor name (preferably only one registry, though it could- be
more) be established by the PTO and the - Copyright Office; (b)
that the various "look-back® periods will be eliminated or sub-~
stantially reduced; (c) that secured parties will be given the
ability to file prior to federal registration and prior to impo-
sition of the security interest; and (d) that a filing would ap-
ply to after-acquired property and proceeds. (Our discussions
with the relevant federal offices lead us to believe that these
assumptions are achievable).

Priority would be determined under Article 9. Existing fed-
eral statutorv provisions would have-to be amended in order to
meet the: legitimate interests. of parties to various _vtransactions,
since federal law governing patents, copyrights, and trademarks
permits significant "look-back periods® which make it difficult
for purchasers or lenders to determine title and security inter-
ests on a current basis. : . . "

The Patent Act currently provides for a three-month look-
back period; i.e., an assignment, grant or conveyance is void as
against any subsequent purchaser or mortgagee for a valuable

consideration, without notice, unless it is recorded in the PTO
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within three (3) months from its date or at any time prior to the
subseguent purchase or mortgage. 35 U.S.C. §261.

Similarly, under the Copyright Act a transfer of copvright
ownership includes an assignment, mortcage, exclusive license, or
any other convevance, alienation or hypothecation of a copvright.
17 U.S.C. §101. As between two conflicting transfers, the one
executed first prevails if it is federallv recorded (a) within
one (1) month after its execution in the U.S., (b) within two (2)
months after its execution outside the U.S., or (c) at anv time
prior to federal recordation of a later transfer. 17 uU.s.C.
§205(d4).

As concerns trademarks, the Lanham Act states that a trade-
mark assignment shall be void as against anv subsequent purchaser
for a valuable consideration without notice, unless recorded in
the PTO within three (3f months after the date thereof or prior
to such subsequent purchase. 15 U.S.C. §1060.

Any of these extensive look-back/grace periods obviously
defeats the justified expectations of purchasers or lenders that
title and security interests can be determined on a relatively
current basis.

SUMMARY OF RECOMMENDATIONS

In summary, we suggest:

(a} that federal law be changed to provide that recordal of
security interests in intellectual propertv governed bv federal
law in the relevant federal agency establishes priority with re-
spect to bona fide purchasers for value (other than an Article 9
secured party), and to provide that recordal of security inter-

ests in all intellectual prooerty in the relevant state agency
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under Article 9 of the Uniform Commercial Code establishes pri-
ority as against all other persons;

(b} that the Patent, Tr§dema:k, Copyright, and Mask Work
laws and rules be amended to provide that recordal of security
interests in the respective federal agencies with respect to reg-
istered and unregistered copyrights, registered and unregistered
mask works, patents and applications for patents, and trademarks
which are the subject of federal regulations or applications for
federal registration establish priority with respect to subse-
quent bona fide purchasers for value f{other than an Article 9
secured partv), and to provide tha£ recordal of security inter-
ests in such intellectual property under relevant state law under
Article 9 of the Uniform Commercial Code establishes a priority
as against all other persons;

(c) that federal agencies adopt the same form of notice
filing with respect to security interests as in state agencies
under the Uniform Commercial Code;

(d) that federal law and rules be changed to permit record-
al in the respective federal agencies of notices qf security in-
terests with respect to debtors, without requiring specific iden-
tification of the properties securing the debt and without re-
quiring recordal of the security interest agreement itself, in
substantially the same form of notice filing as is currently em-
ployed under the Uniform Commercial Code; and to permit recordal
in the respective federal agencies of notices of security inter-
ests which shall be effective'with respect to debtors' "after-ac-

quired" property; and
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(e) that federal agency records concerning title to and
security interests in intellectual property be made more useful
by substantially reducing the grace periods for recordal of docu-
ments.

H.R. 897

The proposal we have set forth provides for a comprehensive
yet achievable solution to the problem. It also meets the needs
of both owners of and dealers in intellectual property, and those
who obtain security interests in such property. 1It has obtained
the support of both the intellectual property bar, and those rep-
resenting lenders to’owners of such property.

We applaud and support the intent of B.R. 897 to the extent
that it would remove the issue of perfection of a security inter-
est in a copyright from the federal sphere back to the states.
However, the approach taken in H.R. 897 does not address compan-
ion issues such as priority and foreclosure. In our view, pas-
sage of the bill as it presently stands would not solve the prob-
lem of what to file and where to file, but indeed might exacer-
bate it, for the following reasons:

a. §101 of the Copyright Act would still contain a defini-
tion of a "transfer of copyright®™ which includes a security in-
terest.

b. §205(d) governing priority of conflicting transfers of
copyright, which incorporates §205(c) setting forth the procedure
for acquiring "constructive notice," would be left intact, so
that we would have the anomalous situation of looking to state

law to determine if a security interest has been perfected, and
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looking to the Copyright Act to determine if a state-perfected
security interest has priority over other transfers of copyright,
including other security interests. Presumably, a state-perfect-
ed security interest would still have to be timely recorded in
the Copyright Office to obtain priority.

c. Neither the present law nor H.R. 897 addresses the im-
portant question of foreclosure in the event of default.

Unfortunately, due to the short period prior to this hearing,
we have not had the time to translate our approach into a specif-
ic legislative proposal. We are reydy, however, promptly to work
with Subcommittee staff to do so. It would be unfortunate if the
Subcommittee missed this opportunity to pass a comprehensive so-

|
|

lution to a very real business problem.
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Mr. HUGHES. I gather that your criticism is, it just doesn’t go far
enough, it doesn’t deal with trademark and patent?

Mr. CLEARY. That is correct.

Mr. HUGHES. Security problems.

Mr. CLEARY. That is correct, Mr. Chairman.

M{\. HUGHES. I don’t have any further questions. Thank you very
much,

Mr. CLEARY. All right. Thank you.

Mr. HuGHES. I appreciate your help.

That concludes the hearing for today, and the subcommittee
stands adjourned.

[Whereupon, at 12:37 p.m., the subcommittee adjourned, to
reconvene subject to the call of the Chair.]






COPYRIGHT REFORM ACT OF 1993

THURSDAY, MARCH 4, 1993

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON INTELLECTUAL PROPERTY
AND JLHDICIAIIIXDBIHQH§TRAUPH)BL
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:14 a.m., in room
2128, Rayburn House Office Building, Hon. William J. Hughes
(chairman of the subcommittee) presiding.

Present: Representatives William J. hes, Jack Reed, Carlos
J. Moorhead, Howard Coble, and Bill McCollum.

Also present: Hayden Gregory, counsel; William F. Patry, assist-
ant counsel; Veronica Eligan, secretary; Phyllis Henderson, sec-
retary; and Thomas E. Mooney, minority counsel.

Mr. HUuGHES. The Subcommittee on Intellectual Property and
Judicial Administration will come to order. Good morning.

The Chair has received a request to cover this hearing in whole
or in part by television broadcast, radio broadcast, and still photog-
raphy, or by any of such methods of coverage. In accordance wit
committee rule 5(a), permission will be granted unless there is ob-
jection. Is there objection? Hearing none, permission will be
granted.

I welcome you to the second day of hearings on the Copyright Re-
form Act of 1993. Today’s hearing will focus on parts of the bill per-
taining to the Copyright Office. ’%hroughout the course of the testi-
mony, it will be helpful to clearly distinguish between the two very
different types of procedures at issue.

The first is section 407 of the Copyright Act. This section re-
quires that copies of all copyrighted works distributed in the Unit-
ed States be deposited with the Library of Congress within 3
months of publication. This section is called mandatory deposit and
is entirely for the benefit of the Library of Congress, not for the
benefit of the Copyright Office. In fact, the failure to comply with
the requirement of section 407 does not result in loss of copyright
or any of the copyright owner’s rights; administrative fines are the
only sanction. H.R. 897 does not change this section. Thus, the
legal requirement that copyright owners deposit with the Library
remains, :

The second area we will hear testimony about is voluntary reg-
istration with the Copyright Office. Section 408 of the Copyright
Act permits, but does not require, copyright owners to register
their works. Copyright is automatic under our system. You get a
copyright merely by creating the work. Unlike the Patent Office,

(175)
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the Copyright Office does not grant copyrights. Instead, it registers
claims to copyright.

Registration with the Copyright Office does give copyright own-
ers certain procedural benefits, such as prima fg]cie evidence of the
originality of the work and ownership of it. Deposits under section
408 may also serve to satisfy the separate section 407 require-
ments, letting copyright owners’ deposits do double duty. H.R. 897
does not change this part of the law either. Thus, if HR. 897 is
enacted, copyright owners may still register with the Copyright Of-
fice and will receive the full benefits ofg:'egi stration.

What H.R. 897 proposes to repeal are sections 411(a) and 412,
These provisions have nothing to do with Library deposit under
section 407. Section 411(a) requires certain copyright owners to
register with the Copyright Office before bringing an infringement
action. Section 412 then says that if the copyright owner has not
registered before the work is infringed, the valuable remedies of
statutory damages and attorney’s fees may not be awarded.

The combined effect of sections 411(a) and 412 is to make reg-
istration mandatory in most cases. There may be a useful purpose
for such indirect coercion, but I have not yet been convinced, espe-
cially in light of the clearly negative results of these provisions.

Yesterday, computer industries testified they are required to cre-
ate expensive deposits for registration purposes. These deposits,
consisting of only the first and last 25 pages of a computer program
that may be 7,000 pages long, are not wanted by the Library of
Congress and can hard%y serve as an adequate public record for ex-
amination purposes. Foreign computer copyright owners from the
Berne countries do not have to register their work before suing,
thereby placing U.S. companies at a competitive disadvantage, it
was argued just yesterday.

Today, we will hear testimony from photographers and other vis-
ual artists who will make very similar arguments. In the other cor-
ner, and leading off today, are the Librarian of Congress, Dr.
James H. Billington, and the Register of Copyrights, Ralph Oman,
who will give spirited defenses of existing law.

I do want to make this observation before they begin. No one dis-
putes that the Library of Congress is a national treasure that must
be preserved. At the same time, no one disputes the importance of
strong copyright protection, and I also might say parenthetically
that, while we may have done things in a particular way for 200
years, that may be a good reason to look at our procedures to see
whether the marketplace works as well today. The marketplace has
changed, as we all know. Technologies have changed, and, frankly,
it is healthy sometimes to look at the system to see whether it
serves our national interest.

I am becoming concerned that, given the Copyright Office’s posi-
tion in the Library of Congress, Library acquisition policy is having
a possibly unintended but possibly negative impact on copyright
policy. It may be that the time has come to consider separating the
le%'itimate interests of the Library in acquisitions from copyriiht
policy. We need to ensure that the Library gets what it reasonably
needs, and I expect to go into this issue in some detail in the weeks
ahead, but we cannot let the Library’s acquisition policies harm
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U.S. copyright owners both here and overseas. That possible harm
comes in a number of ways.

First, there is a large body of material that the Library simply
does not want. Yet, even though the Library does not want this
material, Copyright Office procedures result in copyright owners ei-
ther being forced to create expensive deposits that no one wants or,
in the case of many visual artists, being deprived of their rights en-
tirely. I am not sure that is %:)Od public policy.

Second, I also do not think it 18 good public policy to treat U.S.
authors less favorably than foreigners. What public policy is served
by having the Adobe Corp., but not its foreign competitors, spend
$400,000 or thereabouts on registration deposits that no one wants
and that do not serve as an adequate public record for examination
purposes? Believe me, the sky will not fall in by a series of hear-
ings that will examine these most important issues.

The gentleman from California.

Mr. MOORHEAD. Thank you, Mr. Chairman.

As I indicated yesterday, the two items that concern me the most
about H.R. 897 are making the position of Register of Copyrights
a Presidential appointment and the abolition of the incentives to
register copyrights. One may seriously disrupt the professionalism
of the Copyright Office, and the other may seriously impact the Li-
brary’s ability to collect and compile copyrighted works.

Our present registration system has been in place and working
since 1870 and is the reason why we have the most comprehensive
Library in the world. H.R. 897 would abolish it. I have yet to hear
any reasons that would justify such a major change. Of course, if
I am a user of the Copﬁ'right ffice and someone says to me, “How
would you like not to have to register or have to pay any fee and
yet have full access to our courts and all of our copyright rem-
edies?” You would have to be very shortsighted not to jump at that.

At the very best, the abolition of the registration fee is t‘ﬁoing to
play havoc with the Copyright Office’s budget and, at the very
worst, jeopardize the Library itself and encourage a substantial in-
crease in litigation. If you get nothing for regist,erin§ your copy-
right, why register? If you can have your attorney’s fees paid for
and not even register, why not sue? If there is no copyright mark
affixed or date listed on a work and if there is no registration, how
does anyone know what is and what is not copyrighted?

As our colleague from New York said yesterday, we need more
hearings. It would be helpful to hear from the new administration
since H.R. 897 would abolish three Presidential appointments and
create a new one.

Mr. Chairman, I have also asked our former colleague, Bob Kas-
tenmeier, to give us his views in writing on H.R. 897, as I dis-
cussed with you and we considered to be a good idea. His opinions
and judgment would be very helpful to me and, I believe, helpful
to our subcommittee.

I have great confidence in the chairman of this subcommittee.
Mr. Hughes and I work very closely together, and it is very seldom
that we are diametrically opposed to each other. I think there is
no reason why something that has been in effect since 1870 can’t
be modified or changed, and I certainly would be willing to go along
with modifications or changes that I thought were going to Ee bene-
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ficial and would overall help the Copyright Office, the Library of
Congress, and would help the industries that depend upon them.

I know this is the kind of bill that has come out of the Senate,
is in the House, and it is both places, and the leaders on both sides
have supported it. I hope we take a lot of time to very seriously
consider what is going to happen, where we can make changes in
this legislation to improve it. I am happy to work with you, Mr.
Chairman. But, as it now is, I don’t like it very well and I would
have to see some substantial changes made in it before I could sup-
port it.

Thank you, Mr. Chairman.

Mr. HUGHES. I thank the gentleman.

c We hz}alve with us the Librarian of Congress and the Register of
.Copyrights. ]

The Librarian of Congress, James Billington, was appointed by
President Reagan in September 1987. He is a renowned expert on
Russian history and culture and had the good fortune to be in the
right place at the right time during the abortive coup attempt
against Mikhail Gorbachev. Dr. Billington came to the Library
from the Woodrow Wilson International Center for Scholars, and
before then he was professor of history at Princeton University in
my home State of New Jersey.

The Register of Copyrights, Ralph Oman, is a frequent witness
before this subcommittee and, as such, hardly needs an introduc-
tion. He is recognized worldwide as an expert in copyright law, and
wtc:, arg very proud of the work he performs both here at home and
abroad.

We welcome both of you.

Dr. Billington, why don’t we begin with you. We have your full
statements, which will be made a part of tﬁle record, and we have
read those statements. We hope you can summarize for us so we
can get right to questions.

Dr. Billington.

STATEMENT OF JAMES H. BILLINGTON, THE LIBRARIAN OF
CONGRESS, ACCOMPANIED BY DONALD CURRAN, ASSOCIATE
LIBRARIAN FOR CONSTITUENT SERVICES

Mr. BILLINGTON. Thank you, Mr. Chairman and members of the
subcommittee. I appreciate the opportunity to appear here.

As Librarian of Congress and thus an appointed custodian of
America’s creative and intellectual heritage, I see H.R. 897 as pos-
ing considerable threats to the future of the Library’s great coﬁec-
tions. The Library contains almost 100 million items, not just books
but maps, manuscripts, motion pictures, prints, photographs, musi-
cal scores, radio and television programs, the entire record of the
variegated creativity of the American people. Copyright law has
been a principal source of these materials for the Library since
1870. Today, about 25 percent of the items acquired for our collec-
tions come from copyright. Many of our specialized collections sim-
ply would not exist but for copyright registration. The collections
as a whole are strengthened and augmented by copyright deposits
of books, films, photographs, television news programs, and so
forth. We also exchange copyright items. We do not want to keep
permanently items that the Nation’s Library can use in exchanges
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to fill our needs from other sources, especially foreign libraries. The
value of the materials transferred to the Library from the copyright
system in fiscal year 1992 alone is in excess of $12 million.

This system works for the copyright owners, for the Library, for
the Congress, and, we think most importantly, perhaps for future
generations of American researchers and plain citizens who are -
going to perpetuate this tradition of creativity on which our pros-
perity as well as our health and creativity itself is based.

In 1988, when the United States joined the Berne Convention,
Mr. Chairman, this subcommittee outlined two objectives: maintain
a strong copyright law and maintain a strong Library of Congress
serving the public as a depository of our cultural heritage.

The American Constitution itself recognizes the social contract
established with authors in order to promote the progress of
science and the useful arts by securing rights for authors for a lim-
ited time. In America, the rights of copyright not only protect the
personal interests of authors and publishers but also serve the
broader public good with the deposit of copies of their works in the
Library of Congress where all, for generations to come, can use
them R;r scholarship and research.

H.R. 897 seriously, and perhaps gravely, threatens the Library’s
future ability to maintain the quality and range of these collections
at a time of already diminishing budgets. The proposal would dam-
age the copyright registration system and the free flow of deposit
copies to the Library. It eliminates two strong legal incentives to
encourage publishers and creators to register materials, and it sev-
ers the 123-year-old link between the Library and the Copyright
Office. These disruptions would greatly reduce the ability of t{l; Li-
brary to collect and preserve in the first instance the unpublished
works that form a significant part of America’s creative and intel-.
lectual heritage—that is, television programs, architectural draw-
ings, photos, music scores, and so forth.

Many priceless unpublished works have come to the Libra
under copyright deposit, ranging from the first edition of a Dvorzx
opera, to an unpublished play of Zelda Fitzgerald, to choreography
by Agnes DeMille, to an unpublished composition by the then 14-
year-old Aaron Copland. I could go on forever. The Library’s collec-
tions would be immeasurably diminished had the following types of
materials not been registered: network news shows since the
1960’s, rare performances of artists such as Martha Graham on
videotape, important American photographs of such masters as
Richard Avedon and Diane Arbus, original music scores of major
American artists such as Scott Joplin.

If compliance with mandatory deposit is anything less than cur-
rent voluntary compliance with registration, as it is likely to be
under the provisions of this bill, the Library’s international ex-
change program would also suffer. We regularly exchange copyright
duplicates %:r other valuable items, we use copyright deposits to
get items not obtained otherwise, such as the papers of Taiwan’s
once outlawed Democratic Progressive Party, a complete set of the
publications of the European Space Agericy, opposition publications
from the former Soviet Bloc, and rare works by the Japanese Impe-
rial Household Agency.
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The effect on the Library’s collections of books and other pub-
lished materials, while now speculative, would also be potentially
very costly. To the extent that this legislation endangers the ability
of the Library to collect copyrighted materials as thoroughly or as
rapidly or as comprehensively across all information formats as it
does today, we would wind up with a less usable, less comprehen- -
}slive, and more costly record of the Nation’s creativity and cultural

eritage.

Wit}% all due respect, Mr. Chairman, it appears to us that the
bill, if enacted, could end up costing the Nation much more than
it saves.

The floor statement introducing this bill, Mr. Chairman, alluded
to the alleged discrimination our copyright registration system in-
flicts in American authors vis-a-vis their foreign counterparts. I do
not see this as a matter of unfriendly discrimination. To comply
with the Berne Convention, we do not require foreign authors to
register as a prerequisite to a lawsuit. That was simply the price
of adherence to Berne, which was overwhelminﬁly endorsed by the
Congress. But American authors and copyright owners actually
benefit from the strong American copyright registration system be-
cause it cuts down on copyright litigation. The public benefits from
savings in the cost of judicial administration and the maintenance
of good registration records. Weakening the American registration
sKstem will only increase the burden on the courts and damage
those registration records.

The bill makes the Register of Copyrights a Presidential ap-
pointee with the advice and consent of the Senate in order to trans-
fer the functions of the Copyright Royalty Tribunal to the Library.
1 take no position on moving the functions of the Copyright Royalt
Tribunal to the Copyright Office, but the Congressional Researc
Service’s legal experts advise me that it is constitutionally unneces-
sary for the Register of Copyrights to be a Presidential appointee
in order to perf%]rm the arbitration functions contemplated by the
Copyright Reform Act.

Tge Librarian of Congress is a Presidential appointee and can
supervise the appointment of the arbitration panels created by the
bill and, together with the Register, carry out the duties and func-
tions now assigned to the Copyright Royalty Tribunal.

H.R. 897 makes fundamental changes in copyright registration
and Library acquisition policy. Mr. Chairman, we know that you as
a friend of the Library are as concerned as we are about uninten-
tionally moving us on a path which could permanently damage
both the collections and the National Library. H.R. 897 could dras-
tically deplete the Library’s collections by forcing the Library to
purchase or forgo the broad range of materials that could no longer
be demanded by the Copyright Office. :

I think it is a fallacy to think that searching out and buying cop-
ies is more cost effective than registration deposit. Copyright reg-
istration copies save us money in making acquisition decisions.
Under the current system, the items automatically flow to us and
we can officially decide which items to select for permanent preser-
vation by the Library. Under the proposed mandatory deposit
method of acquiring works, we would have to spend new moneys
to identify the works so that we could make a demand and to
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spend new money in administrative and judicial enforcement as
well as new money, of course, in &urchasing.

Bg removing the Library’s authority over deposit regulations is-
sued by the Copyright ce and over its staff, the bill seriously
undermines the Library’s ability to control the flow of works that
form the nucleus of our specialized nonbook collections, a key part
of the unique aspect of the Library’s collections and a growing part
of interest for both public policy and scholars. So I am convinced
that, at the very minimum, no such major change in the cog{right
law should be contemplated without a full study of its possible im-
pact on the Library of Congress and the Co&yﬁﬁht Office and on
ourl; 1gbility to serve the Congress, scholars, other libraries, and the
public.

I stand ready to work with you and this committee to work out
the difficulties that occasionally arise in the application of existin
law and in addressing any important concerns of owners to whic
we may not have been sufficiently attentive and which may have
been a factor in these proposals. We are certainly anxious to co-
operate, and I will, of course, be glad to answer any questions, Mr.
Chairman. - ’ :

Mr. HuGHES. Thank you, Doctor. , ,

[The prepared statement of Mr. Billington follows:]
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STATERENT OF JAMES H. BILLINGTON
THE LIBRARIAN OF CONGRESS
IEFOIE THE SUBCOMMITTEE ON INTELLECTUAL PROPERTY
AND JUDICIAL ADMINISTRATION
HOUSE COMNITTEE ON THE JUDICIARY
103rd Congress, First Session

Rarch 4, 1993

Mr. Chairman and members of th‘. Subcommittee, I wish to thank you and
your staff for the opportunity to testify before this committee on an issue that
gravely concerns me as Librarian of Congress and thus as custodian of America’s
creative and intellectual heritage. The Library contains almost 100 sillion

- {tems---not just books, but maps, manuscripts, pictures, prints, photographs,
musical scores, and radio and television prograas.

The copyright registration systes, c_}'ntod by Congress, has brought
free deposit copies of these materials to the Library for us to preserve and for
future generations to study and learn from. Since 1870, the system Im_-orhd
efficiently for the Library and for the nation. Without it, we could never have
built up the world’s mdst comprehensive collections in all formats, .
used by scholars every day and available to all comers.

Now this system, created by Congress, appears to be in jeopardy. On
February 16, the Copyright Reform Act of 1993 (H.R. 897; S. 373) was introduced
in the House and Senate. There was widespread surprise.

The proposed bill, whatever its intent, effectively eviscerates the
copyright registration system and eliminates the statutory incentives that bring
the Library free deposit copies. It severs the historically close ties between
the Library and the Copyright Office.

These disruptions would gravely harm the unique ability that the
Library of Congress has to collect and preserve unpublished works ---television

programs, musical scores, architectural drawings, photographs---for future
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generations. The bil1’s impact on the Library’s future acquisition of books and
other published materials, while less predictable, would probably involve
considerably higher costs to the Library and the taxpayer.

The Library’s role is indispensable to the purposes of Copyright
legislation---that is, to promote the growth and exchange of ideas by making the
nation’s intellectua) and creative output available for study.

This legislation endangers the ability of the Library to collect
copyrighted materials as thoroughly, as quickly, or as comprehensively across all
information formats as it doss today. The result will be a less usable, less
comprehensive, and more costly record of the nation's cultural and intellectual
heritage. Even if adequate measures are taken to ensure that the Library's
collections are not diminished by the proposed changes, the bill, in the long
run, is 11kely to cost the nation much more thfn its sponsors say it will save.

In these times of already rutriciod budgets, [ fear the bill will
drastically deplete the Library’s collections by fo.rcing the Library to purchase
(or forego) the broad range of materials that could not efficiently be demanded.
Moreover, by removing the Librarfan’s authority over deposit regulations issued
by the Copyright Office and over the staff of that Office, the bill seriously
undermines the Library’s ability to control the flow of works that constitute the
nucleus of our specialized collections.

Although I take no position on moving the functions of the éopyright
Royalty Tribunal to the Copyright Office, 1 note that the Congressional Research
Service's legal experts advise that it is not a constitutioml requirement that
the Register of Copyrights be a presidential appointee in order to perform the
arbitration functions contemplated by the Copyright Reform Act.
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Finally, I am convinced that no major change of the Copyright Law
should be undertaken without a full study of its projected impact on the Library
of Congress.

The answers to these important unresolved questions could only be
gained from careful study. The consequences of this measure should be fully
known, before implementation, by the Congress and by all interested parties.

These points are discussed more fully below:

Introduction: The Library of Congress and the Copyright 0ffice

Copyright functions were placed in the Library of Congress by an act
of Congress more than one hundred and twenty years ago. Since that time, the
copyright deposit and registration system has not only enhanced the collections
of the Library but has permitted greater access to timeless literary and artistic
treasures. - )

The flow of copyrighted material to the Library of Conéress encompas-
ses both published and"unpubli;hed works. The sweeping range of materials that
are copyrighted, has made the permanent collections of the (1bnry of Congress
unique in this nation, unrivalled by even tﬁe greatest scholarly and public
libraries. Because of copyright registrations, the Library has been able to
assemble in one national collection materials that would otherwise escape
preservation or study. To take just one example, the Library’'s collections of
self-published local histories and genealogical works have made the Library a
focal point for research in the history of American families, cities, and
imnigrant communities. The collections of the Library testify to the cultural
diversity so important to this nation’s strength.
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The comitment of the Library to transform what would otherwise be
a vast warehouse into an organized, accessible panorama of the nation’s
intellectual and cultural life, makes the Library not just a beneficiary, but a
full partner and vigilant supporter of the creative community.

The mission of the Library of Congress underscores the significance
of this partnership. The Library’s duties are to assemble "universal collections,
which document the history and further the creativity of the American people,”
and "to acquire, organize, provide access to, maintain, secure, and preserve
these collections® in order to “sustain and contribute to the advancement of
thought and knowledge throughout the United States and the world." Without the
copyright deposits acquired as a result of the present statutory incentives to
register, the quality and universality of the Library’s collections would be

severely compromised.

1. contribution of Copwright Reqistrations to Library of Congress Collections

According to current copyright law, the demand provisions function
in collaboration with'the registration system. The Library of Congress is
entitled to demand for deposit two copies of all published U.S. works in which
a copyright is claimed, but there is no legal basis for demanding the deposit of
any unpublished materials. Rather, the Library relies on the copyright
registration process to acquire unpublished materials. Unpublished works are
those works which, by definition, are generally not available for purchase, by
this or any other library.

For these reasons, if the Copyright Reform Act of 1993 were to be
enacted, the Library would no longer be able to acquire unpublished copyrighted
materials at all. Not only would the distinctive nature of the Library’'s
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collections be suddenly truncated, but the nation would lose, both for present
and future generations, the right of access to the full range of the nation’s
cultural and intellectual history and its expression.

Since the collections that would be lost are of incalculable value,
the impact of this provision of the Copyright Reform Aci of 1993 can therefore
be demonstrated only by offering examples of what might have been lost to the -
nation, if incentives for registration did not exist. The Library’s collections
would be diminished had the following types of materials not been registered:

. Broadcast media, that is, 211 telavision and radio

. progrl-‘lng. which are considered unpublished (and would
not be subject to mandatory deposit).

. Rare performances.of artists such as Martha Graham captured on
videotape.

[ Important American photographs of such masters as
Richard Avedon and Diane Arbus.

. Original music scores of njbr American artists such as
Scott Joplin.

U Architectural drawings, which together form an unparal-
- eled record of 211 aspects of American building design.

II.  Sufficiency of Mandatory Deposit Process

The proposed legislation would not change current requirements for
mandatory depbsit of published works. However, the vast majority of materials
received now by the Library through Copyright are not obtained by mandatory
deposit, but through voluntary registration stimulated by the statutory
incentives of recovering statutory damages and attorney's fees. The success of
this voluntary registration procedure shows up not only in .the high rate of

compliance, but in the very low rate of 1itigation over copyright infringements.
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In FY 1992, over 85 percent of books received via the Copyright Office were
registered. ’

The impact ;n the quality of the Library’s collections of the
proposed radical shift in the source and processing of copyright receipts, is
bound to be great. But we would have to determine (1) the extent of voluntary
compliance thch the Library could anticipate from publishers; (2) the
timeliness of voluntary compliance; (3) the costs to the Library, including the
cost of identifying and demanding publications, and the ability of the staff to
identify smaller publishers and their publications; and (4) any increased
resistance on the part of publishers to the Library’'s demands, along with the
need for increased judicial enforcement of these demands.

For example, based on the latest available data, there presently
exist 14,000 publishers of machine-readable works and 48,500 products. Because
the Library has already experienced difficult; in claiming these materials, it
would be possible to build a collection of machine-readable materials for the
Library and the nation only at greatly increased expense, if all the terms of the
proposed legislation were enacted. .

Extent of compliance. The very existence of a staff at the Copyright
Office now dedicated to placing demands with noncompliant publishers indicates
that some noncompliance is, and will be, a factor. A scenario of 100% compliance
is unrealistic. Increasing the workload of the current staff handling deposits
and demands, to cover the full range of published materials that are now being
registered, would increase costs significantly. Additional expenditures should
also be anticipated to cover the cost of employing additional bibliographers,
subject specialists, and others who;e job it is to ensure the universality and

high quality of the collections. The cost of enforcement would also increase.

70-857 0 - 93 - 7
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Cost to the Library of new procedures. In addition to the actual
costs of supporting an expanded operation to secure increased deposits and issue
demands, there are other costs assocfated with unknowns such as extent of
compliance and timeliness. To give just one example, the Library has recently
instituted group registration for serials, which allows publishers to register
many individual issues of a serial for a single $20 fee. In the Law Library,
this has rosultgd in such timely registrations that the Library will be able to
cancel its subscriptions to many expensive 1ooseleaf services without compromis-
ing service to Congress. If deposits are not received as timely registrations,
the costs of a'cquiring materials needed for immediate service to Congress can
only escalate.

Another important area where new costs to the Library can be
anticipated is the Library’s extensive foreign acquisitions program. The
Copyright Law contains provisions which specii’ically authorize the Library to
exchange duplicate materials received via Copyright for other materials needed
by the Library. In 19?2. the Library sent out approximately 38,000 copies of
publications received through Copyright and not needed for the Library’s
collections, to {international exchange partners; in exchange, the Library
received foreign publications determined to be needed by the Library, with an
estimated value of between $1.3 and $1.9 millfon. If compliance with mandatory
deposit is anything less than current voluntary compliance with registration, the
Library’s international exchange program would also suffer greatly. A few recent
examples of how copyright duplicates have been exchanged for valuable materials
for the Library's collections are:

. Publications of ‘politlcal opposition parties such as

Taiwan’s once outlawed Democratic Progressive Party, not
available through regular channels;



189

. Documentation of new developments in foreign science and
technology, including a complete set of publications of
the European Space Agency (NASA receives only a fraction
of these);

. Opposition publications from the former Soviet bloc; new
Titerary output of the former Soviet Republics and the
new republics of Eastern Europe, including hundreds of
works from the new republic of Croatia; and other
foreign cultural treasures such as 74 videos from the
State Theatrical Library in Moscow;

[ Materials otherwise unavailable for purchase, such as

works by the Japanese Imperial Household Agency, and a
rare first edition of Dvorak's opera Amida.

Lesal challenaes and resistance to mandatory depogit. The proposed
legislation places reliance for copyright acquisitions on mandatory deposit
without having examined all possible legal outcomes of doing so. By relying
exclusively on the mandatory deposit program, instead of balancing this program
with the incentives that exist under the current voluntary registration programs,
the Library's legal exper.ts ant{clpate at least some increased rosistancé to
demand deposlt. and increased need for Judicial enforcement. Should a publisher
successfully challenger the constitutionality and the Jesality of mandatory
deposit as the principal means of cooyricht acquisitions, the Library would be
left without even the abltty to acouire those materials now being registered,

‘[Ms outcome would do great damage not just to the Library, but to the creative
community at large, since it is in the overall interest of that community that
the Library collect, record, and preserve this national heritage.
I11. gther Problems

A decreased ability of the Library to acquire pdbllshed materials
would also crimp programs where the Library redistributes published materials to
the National Library of Medicine and the National Agricultural Library.



190

Copyright registration records are de facto the U. S. national
bibl fography, hcau.so they are the most complete, unedited entries of the
products of hricm crntiv.ity. ingenuity, and arﬁstic expression. Diminished
voluntary compliance will severely devalue this catalog and hamper future
scholarly research. .

The Library’s ability to collect copyrighted materials is integrally
related to the regulations and legal interpretations of the Copyright Office.
Under the prasent Act, as under the 1909 Act.(tho Copyright Office is part of the
Libnry of ﬁmnss. nof an independent agency. As a consequence, the Register
of Copyrights is an esployee of the Library, appointed by the Librarian, and
administers the Office under the Librarian’s general direction and supervision.
Thus, all regulations established by the Register to administer the Copyright Act
are by law s;lbjoct to the approval of the Liblflriul.

At this time, those regulations and 1nt0rpntations are infitfiated,
reviewed, and approved by the Librarian bf Congress. For example, the Library,
rather thin the Copyr.ight Office, presently determines the format in which
various genres of published works must be dcpositd.

The Copyright Reform Act _ of 1993 would make the Register of
Copyrights a Presidential appointes. The amendment would remove the authority
of the Librarian to approve regulations established by the Office. The Library
would still have the authority to “consult® with the Register before he/she
issues regulations with respect to the acquisition of transmission programs.

However, in most cases, the Librarian mld have no authority over
regulations in this most important area of the law which governs the deposit of
copies for the Library. This legislation could compromiss the commonality of

—
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interests between the Copyright Office, the Library, and their constituents,
possibly to the detriment of all. At a time when publishing and communication
are experiencing technological breakthroughs, it is particularly critical that
the interests of the Library, the Copyright Offige, and their constituents, be
treated as mutual and complementary. The Library must be able to work hand in
hand with the Copyright Office to ensure the continued collection, preservation,
and protection of published and unpublished materials, including the new
electronic information media that are making an increasingly important
contribution to the nation’s intellectual heritage.

The Library has made many reasonable accommodations in response to
the needs of the creative community. A good example 1is the agreement arrived
at by the Library in response to problems encountered by professional photogra-
phers in registering their photographs individually. Several months ago, the
Library and the photographers confirmed that c;llections of photographs may be
registered using a single registration application and fee, with copies provided
to the Library in videotaped form.

It 1s 1{mportant that the Library continue to participate in
accommodations that are reasonable and workable from the perspective of copyright
owners, but which would not compromise the Library’'s unique collections or its
ability to fulfill its mission. To assure continuity, the Copyright Office
should remain under the authority and supervision of the Librartan of the
Congress. We see no constitutional necessity to alter the present statutory
scheme of appointment in order to vest the proposed arbitral functions in the
Register as proposed in the Copyright Reform Act of 1993. (I have attached

a discussion of this particular issue in Appendix A to this statement.)
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V.  Meed for Studv Prior to Nafor Changes in Copyright faw
The nation's copyright laws have undergone several major revisions
in just the last twenty-five years. Each of these revisions has been preceded
by thorough study and planning by many parties in anticipation of expected
iapacts.
The Copyright Reform Act of 1993 recosmends a major revision of the
Copyright Law, but its assessment of potential impact on the Library of Congress
collections (as well as on the Copyright community generally) is largely
speculative. Before this legislation is enacted, its possible impact should
be examined f;my and openly with all affected parties.
In our view, any study of the potential impact of the proposed
legislation should examine the following subjects:
. Anticipated loss of deposit of unpublished materials
g Anticipated loss of deposit: of published materials
. Anticipated levels of compliance with mandatory cieposit
. 2:2;;:““ costs of enforcing 1ncfeasef1 numbers of
. Comparative timeliness of compliance with mandatory
deposit and voluntary registration )
. Legal and constitutional soundness of mandatory deposit
;:g::rennt as the principal means of copyright acquisi-
. Increased costs to the Library, including staffing, of
purchasing additional materials for collections or for
use in exchange and of increased staff
. Analysis of other national legal deposit systems

. Future of copyright, including electronic registration
and/or deposit of published and unpublished materials

. 1mpact on the Library’s collections of removing the Libra-
rian’s authority over the regulations and staff of the
Copyright Office
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. Other financial faplications: could the Library expect to be
reimbursed for the costs of Copyright Office overhead and
space, once it lost copyright deposits?

In short, this legislation, from the Library’s point of view,
gravely threatens a system which over 120 years has admirably served the Library,
the Congress, the creative community, and the public interest. At the very least,
serfous study of its potential impact is required so that the public and the
Congress may be fully aware of the probable costs. We look forward to working
with the cosmmittee in any problems in copyright registration that the bill

attempts to address. Thank you.
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APPENDIX A

Non-Necessity of Re-Establishing The 0ffice of the Register of Copyrights
a3 a Presidontia) Appointes in Order to Vest it With Arbitra) Functions

In remarks accompanying the introduction of H.R. 897, the Copyright
Reform Act of 1993, 139 Cong. Rec. E337 (daily ed. Feb. 16, 1993), Rep. William
J. Hughes 1nd1cat_ed that in order constitutionally to accomplish one of the
proposal’s chief purposes, abolition of the Copyright Royalty Commission, and
have its present functions be performed by &d hoc arbitration panels convened by
the Register of Copyrights, it is necessary that the Register be appointed by the
President with advice and consent of the Senate in order to avoid conflict with
the principles established by the Sﬁpre- Court in Buckley v. Yaleo, 424 U.S5. 1
(1976). At present, the Register is appointed by the Librarian of Congress who
is in turn appointed by the President with Senate advice and consent.

We conclude that the proposed change in the current appointive scheme
is not constitutionally required. Buckley simply requires that any person
exercising substantial ‘executive functions pursuant to the laws of the United
States must be an “Officer of the United States.® While direct appointment by
the President would certainly qualify the Register to perform the contemplated
arbitral duties, the present appointment scheme is also legally sufficient. A
brief summary of the legal basis for this conclusion follows.

The Copyright Act, 17 U.S.C. 1, et seq. (1976), contains various
cozpulsory l1icensing provisions which permit the use of copyrighted works without
copyright owmers’ permission upon the payment of a fee. The compulsory fees were
originally set by statute in 1976, 17 U.S.C. 11, but subsequently have been
adjusted by the Copyright Royalty Tribunal (CRT). 17 U.S.C. 115-116, 801(b).
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The CRT also determines the formula for distribution of royalty fees paid under
the compulsory licenses. 17 U.S.C. 118.

The CRT is an independent agency in the legislative branch composed
of three members appointed by the President with the advice and consent of the
Senate for seven year terms. 17 U.S.C. 801(a), 802. The CRY is provided with
certain support functions by the Library of Congress, 17 U.S.C. 806, and performs
functions which dovetail with those of the Copyright Office, see e.g., 17 U.S.C.
111(d)(2) and (3), 119(b). The Library of Congress and the Copyright Office,
which is a constituent part of the Library, 17 U.S.C. 701(a), are also in the
legislative branch. The Librarian of Congress is appointed by the President with-
Senate concurrence, 2 U.S5.C. 136, and the Librarian in turn appoints the Register
of Copyrights, the head of the Copyright Office. 17 U.S.C. 701(a).

In 1988, Congress created a new cdnpulsory license for secondary
transaission of copyrighted works by sateﬂit..e. 17 U.S.C. 119. The initial
royalty fee is established by the statute. 17 U.S.C. 119(b)(1)(B). Thereafter,
adjustments are to be made by voluntary negotiation or, on failure to agree,
through binding arbitration by panels convened by the CRT. Panel decisions must
be made "on the basis of a fully documented written record” and in conformity
with fictors set forth in the statute. 17 U.S.C. {c)(3)(C) and (D).

The panel’s report may be adopted or rejected by the CRT. If
rejected, the CRT sets the rate. The CRT's decisfon is subject to 1imited review
by the Court of Appeals for the District of Columbia, /.e., the appeals court may
modify or vacate the decision of the panel or the CRT only of it finds that
efther acted in an “"arbitrary manner.” 17 U.S.C. 119(c)(4).

H.R. 897 would abolish the CRT and, adopting the arbitration

mechanisa of the 1988 amendment . for resolutfon of all contested fee and
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distribution questions, place supervisory and review authority in the Register,
who would be an advice and consent presidential appointee. The arbitral
functions are executive duties that may be performed by an officer of the United
States. See, ¢.9., Thomas v. Union Carbide Agricultural Products Co., 473 U.S.
568 (1985); Sunshine Anthracite Coal Co. ‘v. Adkins, 310 U.S. 381 (1940); Todd &
Co. v. SEC, 557 F.2d 1008 (3d Cir. 1977); United States v. Frame, 885 F.2d 1119
(3d Cir. 1989), cert. denied, 110 S. Ct. 1168 (1990); Cospito v. Heckler, 742
F.2d 72 (3d Cir. 1984), cert. denied, 471 U.S. 1131 (1985). The only question,
then, is wheth_er the Register of Copyrights can remain as he is now, an appointee
of the Librarian of Congress, and be constitutiomlly capable of exercising the
review and other executive functions that would be vested in that office by H.R.
897. It appears apparent that no alteration in the status quo is necessary to
effect such a change in function.

In Buckley v. Yaleo, 424 U.S. 1 (l§76). the Supreme Court held that
any person “exercising significant authority pursuant to the laws 6! the United
States” must be appointed in accordance with article 11, sec. 2, clause 2 of the
Constitution, the Appointments Clause. 424 U.S. at 126. Sae also Bowsher v.
Synar, 478 U.S. 714, 721-27 (1986). That is, Congress may vest the appointment
of officers in the President, with the advice and consent of the Senate, or,
alternatively, 1t may vest the appointment of inferior officers in the President
alone, in the heads of departments, or in the courts of law. See Freytag v.
Conmissioner, 111 S.Ct. 2631 (1991). -

Congress has provided that the Librarian of Congress must “be
appointed by the President, by and with the advice and consent of the Senate.®
Act of February 19, 1897, ch. 265, sec. 1, 29 Stat. 544, 546, codified at 2
U.S.C. 136 (1988). The law makes no provision with respect to the temure of the
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Librarian and as to whether and by whom-he might be removed from office. The
legislature’s silence in this regard, however, raises no serious legal question
as to where the power to remove the Librarian resides. The long established rule
fs that in the face of statutory silence, the power of removal is presumtﬂely
incident to the power of appointment. MNyers v. United States, 272 U.S. 52, 161
(1926); Shurtleff v. United States, 189 U.S. 311, 318 (1903); Reagan v. United
States, 182 U.S. 419, 426-27 (1901); In re Hennen, 38 U.S. (13 Pet.) 230, 259
(1839). This presumption, coupled with the legislative history of the 1897
amendment, which indicates a congressional awareness of the executive nature of
the Librarian’s functions, establishes beyond peradventure that the present
appointment process was enacted with the understanding that presidential
appointment, and the concomitant power of at-will removal, was constitutionally
compelled. See, e.g., 29 Cong. Rec. 318 (1896) (statement of Rep. Quigg) ("Once
appointed, he will remain, as now, until renve:d by the President®); Id, at 318-
19 (statement of Rep. Dockery) ("This Library of Congress is a department of the
Government. It is an executive department and should be under the control of the
executive branch ... it is a. great national Library ... ind is an executive
bureau, and as such should be presided over by some executive officer with
authority to appoint and remove its employees®); 1d, at 386 (statement of Rep.
Cannon) (“This 1ibrary is practically a great department, embracing not only the
National Library, but covering the copyright business and the care of that great
building . . . [A]s a general proposition, appointments must, under the
Constitution, be made by the President, by the courts, or by the heads of
Departments ... I do not think that Congress has any right to devolve this duty
upon the House and the Senate; and I think that when our fathers adopted such a
provision as a part of the Constitution they acted wisely, because it is not best
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-~ it never has been found best in the history of governments -- to invest in the
legislative power the administrative function. Hence any such mingling of
authority has been expressly prohibited by the Constitution®). As a consequence,
anyone the Librarian appoints similarly has the constitutional capacity under
Buckley to exercise executive duties.

While no case has directly dealt with the question of tﬁo resoval
power of the President with respect to the Librarian, the views of the framers
of the 1897 legislation that the Library perforwms executive functions and thus
must bo,huded'by an "officer of the United States® appointed in conformity with
requirements of the Appointments Clause, was forcefully supported and confirmed
by the Fourth Circuit’s 1978 decision in Eltra Corporation v. Ringer, 579 F.2d
294 (4th.Cir. 1978). There the appeals court affirmed a Tower ruling dismissing
a mandamus action brought to compel the Register of Copyrights to register a
proposed copyright as a *work of art.* A-mg"the contentions of the appellant
was the claim that the Register of Copyrights is a legislative office and cannot
perfora executive func.t;ions since it is part of the Library of Congress which,
through the Congressional Research Service (CRS), performs exclusively
legislative functions as a support agency for the Congress. As a consequence of
this activity, it was urged, the Library as a whole must be deemed legislative
in character and its copyright functions cannot be lawfully exercised, citing the
Supress Court’s then recent decision in Buckley v. Valeo, supra, as controlling
authority. The appeals court unequivocally rejected the argument in an opinion
in which it delineated the executive character of the Library despite the unique
presence of CRS, the constitutional necessity of presidential appointment of the
Librarfan, and the appropriatensss of the appointment of the Register by the

Librarian.
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The registration of copyrights cannot
be 1ikened to the gathering of information
"relevant to the legislative process” nor
does the Register perform a function "which
Congress might delegate to one of its own
committees.® The operations of the Office
of the Register are administrative and the
Register must accordingly owe his appoint-
ment, as he does, to appointment by one who
is in turn appointed by the President in
accordance with the Appointments Clause.
It 1is irrelevant that the Office of the
Librarian of Congress is codified under the
legislative branch or that it receives its
appropriation as a part of the legislative
appropriation. The Librarian performs
certain functions which may be regarded as
legislative (i.e., Congressional Research
Service) and other functions (such as the
Copyright Office) which are executive or
administrative. - Because of its hybrid
character, it could have been grouped code-
wise under either the legislative or execu-
tive department. But such code-grouping
cannot determine whether a given function
is executive or legislative. After all,
the federal Election Campaign Act of 1971,
under which the Federal Election Commission
reviewed 1in Buckley was appointed, 1is
codified under the legislative heading and
its appropriations were made under that
heading . . . Neither the Supreme Court:
nor the parties in Buckley regarded that
fact as determinative of the character of
the Comaission, whether legislative or
executive. It is no more permissible to
argue, as the appellant did in the article
in the George Washington Law Review . .
that the mere codification of the Library
of Congress and the Copyright Office under
the legislative branch placed the Copyright
Office "within the constitutional confines
of a legislative agency® than it would be
to contend that the Federal Election Com-
mission, despite the 1974 amendment of the
Act with reference to the appointment of
its members, is a legislative agency uncon-
stitutionally exercising executive adminis-
trative authority.

The Supreme Court has properly as-
sumed over the decades since 1909 that the
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Copyright Office is an executive office,
operating under the direction of an Officer
Tho. in. conforaity with -the. Appofnieents
Clause. The challenge of the appellant to
the constitutionality of the 1909 Act and
to the Register’s power thereunder, would,
if properly before us, be without merit.
579 F.2d at 301 (footnotes omitted).

In sum, then, there can be no legal doubt that in placing the
appointment power of the Librarian in the President, Congress was legislating
with knowledge and understanding that the method of appointment was constitution-
ally mandated and that it was because the Librarian was to exercise executive
functions that the power of removal resided in the President. Further, there is
no evidence in the legislative history or structure of the act establishing the
presidential appointing authority that would supply the necessary clear and
express rebutting indicia of a congressional intent to override the presumption
of removability. Thus there can be 1ittle doubt that a reviewing court would
find that the supervisory roio contemplated for the Register in the proposed
arbitral schems would iass constitutional muster. As the Ringer court makes
clear, °[tlhe operations of the Office of Register.are'adnlnistrative and the
Register must accordingly-oue his appointment, as he does, to appointment by one
who is turn appointed by the President in accordance with the Appointments
Clause,” 579 F.2d at 301. The Librarian clearly is a "head [] of department []*
under the clause capable of appointing "inferior officers® such as the Register.
See Silver v. U.s. Postal Service, 951 F.2d 1033, 1037-40 (9th Cir. 1991)(Postal
Service is a "department® capable of receiving appointment authority, the nine
governors of the Postal Service are the head of the department, and the
Postmaster General and his deputy are “inferior officers" appointed by the

Governors). As a consequence, the Register in turn may exercise the supervisory
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and review functions contemplated by the proposed arbitral mechaniss. Thus there
is no constitutional necessity to alter the present statutory scheme of
appointment in order to validly vest the proposed arbitral functions in the
Register.
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Mr. HUGHES. Mr. Oman, welcome.

STATEMENT OF RALPH OMAN, REGISTER OF COPYRIGHTS, LI-
BRARY OF CONGRESS, ACCOMPANIED BY DOROTHY SCHRADER,
GENERAL COUNSEL

Mr. OMAN. Thank you, Mr. Chairman and members of the sub-
committee.

On CRT reform let me just make two brief points. First, we could
live with any of the solutions that are on the table, and we would
be happy to help you make those solutions work, whichever one
{ou choose to implement; and, second, we don’t think any of the so-

utions on the table require that the Register of Copyrights be a
Presidential appointee.

Let me make one technical point with regard to CRT reform.
While the Office could shoulder the responsibilities of the CRT, I
would like to urge you to clarify the bill to permit the Copyright
Office to deduct all of its administrative costs associated with the
supervision and review of the arbitral panels. The bill allows the
arbitral panels to deduct their costs but makes no provisions for
the deduction of pre- or post-arbitral cost, which is the cost that the
CopKright Office would incur, and we would hope that that change
might be made.

Now let me talk just briefly about the registration system. The .
bill leaves only one strong inducement to registration, and that is
the prima facie presumption of copyright validity. This incentive is
important, but I think we have to admit that it has not been suffi-
cient to induce registration in other countries. In Canada, for in-
stance, our neighbor, they have a system that relies on the induce-
ment of the value of the certificate, and they had only 8,000 reg-
istrations last year in total.

Even though I have no hard evidence, Mr. Chairman, I predict
that registrations will drop and the Library will see fewer copy-
right deposits through registration. The Librarian has given you
many examples of works that would be put in jeopardy. Let me
give another concrete example. A few years ago, when Texas was
celebrating is sesquicentennial, a famous Congressman from Texas
called to inquire if we could locate the first State song of Texas.
Teams of experts had scoured the libraries and archives of the
State of Texas and had come up empty handed. The Library of
Congress found it in 20 minutes because the song had come in as
a copyright deposit 60 years ago. It was the only copy in existence
as far as we know.

With your indulgence, I have a few other samples, that might be
of interest to the subcommittee, of works that came in under copy-
right. I will be glad to provide a list of others for the record if you
have an interest. _

One of the works recently acquired since I was Register were the
unpublished letters of J.D. Salinger, the famous recluse. Those let-
ters would not be in the collection of the Library of Congress had
it not been for the requirement to register as a precondition to suit.
There were five famous photos by ilndy Warhol that we have in
our collections that we wouldn’t otherwise have. We have an archi-
tectural drawing by Frank Lloyd Wright, a handsome model of the
American Embassy in Tokyo that served as a model for the Impe-
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rial Hotel in Tokyo, which is one of the most famous architectural
landmarks in the world, the lobby of which is preserved in the mu-
seum in Nagoya. We also have the first American cartoon strip, the
Yellow Dugan Kid, which was filed with the Copyright Office in
1896. We have a huge collection of photographs from the Spanish-
American War, incl‘:ﬁing Teddy Roosevelt and the Rough Riders in
the Battle of San Juan Hill, and the African-American troops, the
%&S”th U.S. Volunteer Infantry, that served in the Spanish-American
ar.

These are the t{lpes of deposits that come in under existing law,
particularly the photographs, that would be unpublished an§ that
we couldn’t demand under the section 407 deposit provision of the
law. Mandatory deposit—speaking of which—is not and cannot be
made a full substitute for registration deposit, even though the peo-
ple in my office who work in that division of the Library do a tre-
mendous job with very limited resources. Our best guess is that
ref’istrations overall will decline substantially.

see a certain irony in our timing. Next week our copyright
records will go on line to 20 million users over the Internet. Our
records have tremendous value not only to the copyright industries
but to academic researchers and writers as well, particularly the
information about unpublished materials which the Copyright Of-
fice alone can provide, and the reduction of that value if our
records become incompfete or spotty due to voluntary registration
should be factored into the evaluation of the costs of this legisla-
tion.
It would be a loss if our extraordinary system of records, one
with a 123-year history, is diminished because of the unique and
understandable problems of the visual artists and photographers.
We can help them in other ways, and I should point out, Nf: ghair-
man, that we have already bent over backward in our efforts to
help them to vindicate their rights in court. I have a list of special
procedures that we have implemented to make life easier for the
small entrepreneur, the business person who doesn’t have the time,
inclination, or money, to comply with an onerous registration sys-
tem. I would be happy to provide this to the subcommittee. If it -
could be made-a permanent part of the record, I would be grateful.
Mr. HUGHES. Without objection, it will be so received.
[The list follows:]
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Assistance to Businesses

Public Information functions - Circulars and speakers -
outreach to inform small businesses copyright basics and how to
register. Activities in this area are substantial.

Special registration procedures - Creating "special"
breaks creates difficult policy choices because many "breaks"”
shifts costs to other fee payers or the taxpayer. In addition, the
integrity of the public record can not be compromised. Neverthe-
less, the Copyright Office has been sensitive toAthe needs of
business, both large and small alike, and has been accommodating
wherever possible. Examples include:

. Blanket exemptions from mandatory deposit of certain
categories of items not needed for the collections.

] For software - special deposit rules allowing trade
secret material to be deleted.

. For dynamic data bases, special deposit rules simplifying
timely registration.

° For "secure tests™ special rules minimizing the deposit.

‘0 For many categories of authorship, the deposit require-
ment has been reduced to one copy.

° Special group regxstration procedures hav. been estab-
lished for serials and daily newspapers. These are cost-
effective only when the acquisitions needs of the Library
are taken into account.

. Artists can register groups of unpublished works as
unpublished collections.

. Special deposit rules have recently been.established for
photographers.

O Deposit requlation has special relief provision which is
liberally applied.

. Motion picture agreement permits the return of the
deposit of the copyright owner, subject to recall.
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Mr. HUGHES. Also I have a series of letters I would admit at this
point commenting on the legislation, without objection.

[See app. 15.] i

Mr. OMAN. We shouldn’t, in our opinion, risk the overall fabric
of our entire system because of these few pockets of problems,
which we recognize. I have heard no broad-based clamoring for -
change. Let’'s stick with the tried and true legislative rule that
those who advocate change should carry forward the burden of
showing that that change 1s necessary.

In afdition to the impact on the Library’s collection, title I im-
Racts the judicial system and has important litigation costs. The

udicial Conference is on record as noting that the elimination of
registration as a prerequisite to suit for copyright infringement
means increased difficulty in trying copyright cases. Increased dif-
ficulty means increased taxpayer costs for judicial administration,
more cases, more complex cases, more judges, more space, and
greater litigation costs overall, especially f)or fefendants.

Whatever the merits of the photographers’ concerns and the vis-
ual artists’ concerns, which the Copyright Office, as I said, has
tried to address through flexible registration deposit practices, the
registration incentives of existing law should not be changed with-
out a thorough study. I think you should talk to the judges, Mr.
Chairman.

Yesterday, some of the richest corporations in the country came
before your subcommittee wearing artists’ rags, or at least lt';{le tur-
tleneck shirts and earth shoes of the computer programmers. They
invoked the image of a struggling basement entrepreneur in sup-
port of their effort to deep-six section 411(a). In fact, Mr. Chair-
man, the bill could increase the power of the powerful. The U.S.
Copyright Office’s registration system generally, and section 411(a)
specifically, are the best protection the small entrepreneur defend-
ant has against a deep-pocket corporation that sues them. If you
drop section 411(a), the corporation can sue the entrepreneur for
infringement on a flimsy claim without risking a Copyright Office
rejection, and often the entrepreneur will have no choice but to
knuckle under rather than face expensive litigation in court.

We wouldn’t be debating section 411(a) today if the giant soft-
ware companies were only concerned with the burdens of registra-
tion on the small entrepreneur. They:- want the right to march into
court without having to vet their claim through the Copyright Of-
fice and risk a rejection. We are talking about tough, close legal
questions on the threshold of the law. The courts value our judg-
ments because we are the expert agency. They want us to focus the
issues. They want us to put the claim to copyright into its legal and
historic perspective, and they want us to reject claims as necessary.
kWe do that for them, and they don’t want us to stop as far as I

now.

As the subcommittee with jurisdiction over both intellectual
property and the administration of justice, I think it would be a
useful exercise to run this proposal by the courts. If the judges
want plaintiffs to file suits without any input from the Copyright
Office, please let me know. We are very conscientious about our job
and very scrupulous about the limitations on our authority. We are
not petty-fogging bureaucrats who enjoy making people jump
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through hoops. We are not empire builders who are out to protect
jobs. We do what Congress wants us to do. We think you want us
to do this review. If you decide that you don’t want us to review
claims to copyright before plaintiffs file suit, just say so. We can
work with you, Mr. Chairman, to design a substitute inducement
to registration that protects the Library’s collections. We can do
that and then let section 411(a) fade away, but I predict that the
ju%’es will urge you to keep us as part of the process.

- e public registration system has served well for many years
the interests of copyright owners, copyright users, and the public.
The registration system is now essentially self-sustaining. Those
who benefit directly from the system pay about 60 percent of the
costs through user fees. The value of copyright deposits transferred
to the Library for the permanent collections or for exchanges to ac-
quire other works generally equals the remaining portion of the
Copyright Office’s budget. ’I‘iis 18 truly a win/win situation.

We urge you not to legislate changes that will have an unknown
impact without an indepth study. It you need to move forward on
CRT reform with dispatch, we urge you to decouple that issue. from
the unrelated issues that pose a threat to the Library and to the
registration system. If you want witnesses to sing the praises of
both the Library and the current registration system, we promise
to help you line up a star-studded list of witnesses to testify.

Let me end, Mr. Chairman, with a wistful observation. Yester-
day, Ms. Daub reportéed a perception that the Copyright Office is
in the pocket of the copyright owners. Mr. Metalitz, representing
the copyright owners, says that you should examine the close con-
nection between the Library and the Copyright Office, presumably
on the theory that we are too close to the user community. Damned
if you do, and damned if you don’t. I see these two different percep-
tions as very healthy. We try our best to represent a balanced view
in the public interest, and I think we succeed; both sides complain
about us. -

That concludes my statement, Mr. Chairman, and I would be
pleased to answer any questions, and I would like to introduce
Dorothy Schrader, the General Counsel of the Copyright Office,
who is here to help us field your questions. ’

Thank you very much.

Mr. HUGHES. ?hank you very much.

[The prepared statement of Mr. Oman follows:]
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STATERENT OF RALPH ORAN
REGISTER OF COPYRIGHTS AND
ASSOCIATE LIBRARIAN FOR COPYRIGHT SERVICES
SEFORE THE SUBCOMRITTEE OM INTELLECTUAL
AD JUDICIAL ADNINISTRATION
HOUSE COMMITTEE 0N THE JUDICIARY
103rd Congress, First Session

Rarch 4, 1993

Mr. Chairman and members of the Subcommittee, I wish to thank
you and your staff for the opportunity to appear here today to testify on H.R.
897, Copyright Reform Act of 1993.

Chairman Hughes and Representative Frank introduced H.R. 897
on February 16. An identical bill was introduced in the Senate 6h the same day.

The Copyright Reform Act makes substantial changes to the U.S.
copyright system: it drastically amends the registration provisions; amends the
recordation provisions of the Copyright Act; abolishes the Copyright Royalty
Tribunal (CRT); shifts the functions of the CRT to the Copyright Office; converts
the position of Register from appointment by the Librarian of Congress to
appointment by the President; and removes from the Librarian any authority over
Copyright Office regulations and Copyright Office staff. The bill effects a
major reorganization of government operations impacting copyright policy,
Judicial administration, and Library acquisitions policy.

The Copyright Office is convinced that this legislation will have a
significant adverse effect on the Library of Congress, the ;:ourts. and other
users who rely on the Lidbrary collections and the public registration records
compiled by the Copyright Office. Our statement discusses the amendments
proposed in H.R. 897 in order of the magnitude of this effect on the collections
of the Library, the courts, 1itigants and users of the copyright registration

systea.
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The sponsors of the bill anticipa}e budget savings for taxpayers by
abolition of the nine-person Copy}iéhtAkoialtvaribdnalvand transfer of its
functions to the Copyright offiggf ﬂr. Ch;irman. in your statement introducing
the bill, you apparently reach the tentative conclusion that the Title I-
registration amendments are minor and will have 1ittle impact on the operations
of the Copyright Office and the Library. We conclude otherwise and hope to
persuade you of the depth and correctness of our concerns. Unfortunately, Mr.
Chairman, this bil1’s Title I amendments will cost taxpayers. It will either
cost substantial money to replace deposit items not received through registra-
tion, or the Nation will suffer major gaps in the collections of the Library of
Congress. B

The CRT now deducts 86% of its budget from the royalty pools. The
bil11’s Title II cost savings could be achieved easily and without any dislocation
by authorizing the CRT to deduct the 14% pai& by taxpayers from the royalty
pools. ’ )

In any case, the Register-of Copyrights -- who has been appointed by
the Librarian for nearly 95 years -- need not be appointed by the President in
order to effect a constitutionally sound transfer of CRT functions to the

Copyright Office of the Library of Congress.
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1. REGISTRATION CHANGES PROPOSED IN TITLE I

A.  summry of Amendments to Registration

Title I of the bill eliminates two of the three incentives of the'
existing Copyright Act to encourage basic copyright registration. The bill
eliminates the requirement to seek registration with the Copyright Office before
filing suit for copyright infringement in case of works of United States origin
and non-Berne foreign works. The bill also eliminates the principal 1n;:ent1ve
to early regigtntion, which is the requirement of making registration before
infringement occurs in order to obtain statutory damages and attorney’s fees,
except for a three-month grace period after publication. B

The bil1l leaves only one incentive to make basic registration -- the
prima facie presumption of copyright validity, if registration is made before or
within five years of publication. This 1nc.ent1ve. while important, allows
registration to be delayed up to five years, and has not been sufficient to
induce registration in significant numbers in other countries, who thereby
abandoned public copyright registration systems in favor of.private registries.

for the first time in the 200 years of United States copyright
history, the bill proposes to grant statutory damages to unregistered works. The
implications of this radical change are profound and should be given the most
careful study. No other country awards statutory damages for infringesent of
copyright. This is an extraordinary remedy that until now has only been
Justified because it applied to registered works.

Apart from the policy implications of this radical proposal, our
experience and knowledge of registration systess leads us to conclude that the
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change is not cost-effective with respect to the collections of the Library, the

courts, and copyright litigants.

B. . - v t
1. The Effect on the Collections of the Library of Congress

H.R. 897 would have a devastating effect on the Library of Congress’s
collections. The depth and universality of our great national Library owe more
than is generally understood to the existing copyright registration system with
its strong statutory incentives for registration. Section 412 assures that the
vast majority of published works, and the commercially significant unpublished
works, including television programs, will be registered because it makes the
- possibility of recovering statutory damages and attorneys’ fees in the event of
an infringement contingent upon registration within three months of publication
or before infringement occurs. This assures fhat the Library. receives deposit
copies concurrently with publication and that the collections are enriched by the
.vast breadth of our cultural heritage, from published books and perfodicals to
prints and photographs, obscure reference materials, manuscripts, music, sound
recordings, maps and charts, motion pictures, television programming, and
architectural works. The Library has the largest and most diverse collections
in the world, and has become the research library to Congress, the Executive
Branch, the.American people, and the world, to a great extent because we have the

strongest public registration system in the.world.
The present system assures that both the Congressional Research
Service and the Law Library receive timely materials that enable them to aid
Congress by providing up-to-date research, analysis, and information on national

and international issues.
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In Yooking at our future as an electronic Library, we have begun to
augment the collections through copyright by requiring deposit of digital works,
including full-text files, numeric databases, graphic information systdas,
photographs, and citations and abstract databases. These unpublished mterhls'
would be largely unavailable if Section 412 were eliminated as an incentive for
registration.

Finally, the current copyright system is particularly responsible for
the unparalleled collections of Americana in the Library.

La_st year, nearly 650,000 works were received through the registra-
tion system. Each of these, whether published or unpublished, was available for
the Library to add to its permanent collection. The value qf the materials
transferred to the Library from the copyright system, conservatively estimated,
exceeded 12 million dollars. Moreover, the Library has at least a five-year
window to review deposits of published works t6 determine if it wants to select
something not chosen immediately. Also, many of the works not selected by the
Library for its own use are used by the Library’s exchange program. Under this
program, deposits secured through copyright may be exchanged for foreign works
through official exchanges, or may be used to supplement the collections of
small, under funded public or school 1ibraries across the country.

Besides reducing the amount of material the Library would receive
from copyright, the Reform Act would have the additional effect of reducing the
quality of material deposited for registration purposes. The Copyright Office,
working at the Library’s direction, is currently able to insist upon the highest
quality edition of the copyrighted work because the incentives supporting
registration are strong. By removing the Librarian of Congress’s supervisory

authority over the Copyright Office, and by eliminating the incentives supporting
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registration, we diminish the responsiveness of depositors to the Library's

needs.

a. The demand provisions of Section 407, while an {mportant
adjunct - to the current registration system, could never:
replace it.

Relying upon mandatory deposit and enforcement to supply copies now
acquired by registration would be both costly and imperfect. During fiscal year
1992, with a staff of 17, th-e division handling mandatory deposit secured 5832
titles for the Library, many of which were identified by other divisions in the
Library. Serials (periodicals and newspapers) represent 85 percent of the works
received through mandatory deposit. At the same time, 97,800 titles were
transferred to the Library through copyright registration, qrgd the cost of
processing those works was offset by the $14 milifon received as copyright
registration fees. If, for purposes of analysis, the division currently handling
mandatory deposit were forced to acquire all ‘97.800 titles through mandatory
deposit- or demand, the Library would be precluded from obtaining a significant
nusber of works for legal or practical reasons. The Library cannot legally

- demand unpublished works, ' and it is not practical to identify publications
from other than large publishing houses in order to issue. a demand. Moreover,
the demand staff would have to be significantly enlarged to perform its increased
dutfes.

Finally, enforcement of demands is far more costly than voluntary
compliance through a registration system that offers inducements to register.
Currently, the efficiency of the division handling mandatory deposit relfies

! The problem cannot be solved by expanding mandatory deposit to
include unpublished works. You cannot demand something until you know of {its
existence. Generally, the.Library could not know about the unpublished works.
Moreover, the constitutional ity of any proposal to demand unpudblished works would
have to be examined with the greatest care.

'
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heavily on the voluntary compliance of copyright owners receiving demands. For
three reasons, this voluntary complfance would probably drop under the Reform
Act. First, copyright registration as an inducement for depositing with the
Library would be lost. Because of the substantial incentives supporting.
registration, twenty-five percent of copyright owners receiving demand letters
elect to register their copyright claims. Under the Reform Act, this incentive
to deposit would be removed, and resistance would rise accordingly.

Second, the division handling mandatory deposit relies heavily on the
records of cgpyright registrations to decide what to demand. With a severely
reduced number of registrations, the efficiency of using the records of the
Copyright Office would be markedly reduced. More investigative work would be
required to identify those works that should be demanded. )

Third, a mandatory system backed by Jjudicial enforcement is
necessarily more cumbersome and costly than a 'systel where participants comply
voluntarily because they find it ln/tholr best business interest to do so.

Reslstance'to mandatory deposit is costly for both the Copyright
Office and the Justice Oepartment. Enforcement of mandatory deposit raises
unique legal issues. One case raising constitutional objections has already been
adjudicated in the Library’s favor, but issues with constitutional dimensions
would predictably be raised if the enforcement burden expanded. 2 Every claim
against a foreign national necessarily involves complex jurisdictional matters.
In addition, tssues relating to publication, the type and nature of editions
subject to deposit, copyrightability, claims for special relief, copyright
disclaimer, the applicability of personal hardship defenses, and other matters

2 The constitutionality of mandatory deposit has not been tested since
we joined Berne and eliminated the notice requirement.

-
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render mandatory deposit cases burdensome. The Copyright Office estimates that
paying retail prices for additions to the collections would be far more
economical than using the mandatory deposit provision. 3

Our cost projections for replacing the present registration systen'
with principal reliance on mandatory deposit include none of the costs incurred
by the Department of Justice. Enforcement proceedings are both éostly and time
consuming. Currently, only four Section. 407 caies await action by the Justice
Department. Dramatic increases in the number of mandatory deposit claims issued

in an environment of resistance will substantially increase enforcement costs.

b. H.R. 897 would 11kely result in a dramatic decline in regis-
trations.

Mr. Chairman, in your introductory statement, you tentatively
conclude that these drastic amendments to the registration incentives will not
affect the Library both because of mandatory deposit and because the vast
majority of claimants register for reasons unconnected with litigation. You
mention that 634,797 works were submitted for registration in 1991, but only
1,831 copyright infringement suits were filed.

The Office does not draw the same conclusion from these figures. We
respectfully suggest that the number of actions filed demonstrates nothing about
the number of works registered because proprietors wanted the ability to recover
statutory damages and attorney’s fees should their works be infringed. As we
discuss later, the Office sees the number of registrations compared to

infringement actions as a positive value of the existing registration system.

3 By replacing the present registration system with principal reliance
on mandatory deposit without factoring in the cost of judicial enforcement, we
estimate that to acquire deposits essential for the Library’s collections, the
cost of demanding each increment of 10,000 titles would be $1.1 aillion.
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As evidemcs that registrations will declinme if two of the three
incentives are removed, the Office notes below what happened when registration
incentives ware changed in the recent past. It also finds persuasive {nformation
on the registration system in Canada where the main tncentive to registration 13'
the one that H.R. 897 would retatin.

The U.S. registration.system was analyzed very carefully during the
revision period that led to enactment of the 1976 Act. The incentives selected
by Congress after studtied deliberation were those considered the most efficient
and pnctlcal._ Congress looked at these incentives again at the time in 1988
when it passed the Berne Convention Implementation Act. During the Berne
revision section C.ll(l) was amended to delete the regquirement thg_t works of Berne
origin had to be registered before a suit was brought, but the §412 incentives
were retained for all authors.

The amendment to §411 has llrudy' changed the way foreign authors
register and deposit with the Library. The receipt through registration of
foreign works that the Library needs for its collections has dropped an estimated
30-40 percent since the United States joined the Berne International Copyright
Convention. For example, Syndlcit Natfonal, the major French publishers’
association, which had traditionally registered copyright claims for its members,
ceased all original registrations since the spring of 1989, whereas in the year
preceding, (before we joined Berne), it registered 1,427 claims. This major loss
of deposit copies forces the Library to purcha;o materials 4t would otherwise
have acquired through registration, ¢ or suffer gaps in the collection of Freach
works.

¢ Because tncking the {dentity of individual publishers proved
difficult and we could not establish publication in the United States, demands
were not issusd for these materials.
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The recent experience of the Copyright Office in registering renewal
claims after amending the law to provide for automatic vesting suggests there
‘would be a dramatic fall -off in basic vregistration under .the Reform Act.

5 there

Notwithstanding several incentives to encourage renewal registration,
was a drop off of 37% of renewal registrations comparing the last three months
of 1992 with the last three months of 1991. ¢ lh the coming year, the
administrative office of the Copyright Office is projecting a decline in renewal
registrations of 40%.

‘Canada, a country with about one tenth the population of the United
States, has a voluntaryvrngistr;tipn system. The certificate of copyright
registration is prima facie evidence of the subsistence of the copyright. . The
other inducement to registration is an innocent infringement defense in a
copyright action. 7 The Canadian Copyright Office -registered 8,700 claims in
the last fiscal year. This number has ré-ained steady for many years.
Approximately 15-20% of applications are foreign. There is no separate break-

-down for registration of United States works.

H

s Although this registration decline. does not affect deposits, it
11lustrates the potential for change in registration activity.

4 The primary incentive for seeking a renewal certificate is the prima
facie evidence value of that certificate. While this incentive appears identical
to the incentive applicable in the Reform Bill, in the case of renewals it is far
greater because the owner of a renewal right is never apparent. The incentive
of statutory damages and attorney’s fees is less significant for renewals since
most works were registered for the original term, which makes them eligible for
these remedies.

7 Where the defendant alleges that he was not aware of the existence
of the copyright in the work, the plaintiff is not entitled to any remedy other
than injunction. If, however, the work was registered, the defendant will be
dee:ed to have reasonable ground for suspecting that copyright subsisted in the
work. , -
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The incentives to encourage copyright registration must be finely
calibrated if we want a strong public registration system. The recent changes
in registration incentives have already resulted in a significant decline in
registration and in the works available for the collections of the Libnry;'
drastic changes, such as the ones proposed, will be even more devastating.

2. The Proposed Reform Act would not be Cost-Effective from the
Standpoints of Judicial Economy or Litigation Costs.

Under the proposed Reform Act, copyright registrations would drop
dramatically. How much and how soon is a matter of speculation, but the long term
outcome s not in doubt. The Canadian experience suggests many copyright owners
will bring copyright infringement actions without attempting registration. Such
a radical departure from 200 years of accepted copyright practice in the United
States requires thoughtful appraisal.

Our present copyright mistration system assists the courts and
1itigants in trying copyright matters. At the same time, the registration system
avoids the complex administrative processing of the U.S. Patent Office. Despite
these considerations, tt cannot be denied that the copyright registration system
has costs. Although the registration fees are low, businesses bear even higher
s

administrative expenses in preparing applications.
who have a legal dispute with the Copyright Office will bear substantial legal

In addition, applicants

expenses in trying to resolve that dispute in their favor.

s On numerous occasions the Copyright Office has addressed the concerns
of businesses by simplifying registration procedures. Examples {nclude
estadlishing group registration procedures for periodicals and dafly newspapers,
and the recenat t with a group representing photographars to permit the
deposit of a vim tape for groups of pho s. Despites these effarts to
reducs expenses for businesses, it is obviously ispossible to drop adaiaistrative
expenses to zero, while maiataining the integrity of the puwblic record.
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While copyright applications involve some costs, there are greater
costs associated with adding more cases and more complex copyright litigation to
the burden of the federal judiciary. The relatively small number of infringement
actions compared to registrations is a virtue -- not a criticism -- of the‘
etfectiveness of the public registration system. The Copyright Office believes
that the long term costs engendered under the proposed Reform Act would outweigh
any savings proprietors might enjoy by filing fewer copyright registrations.

Under section 410(c) of the copyright law, certificates of
registration constitute prima facie evidence of the validity of the copyright and
of the facts stated in the certificate. Clearly, the most important issue
clarified by registration is copyrightability. ° Other impgrtant matters
clarified by registration include the identity of the author and whether the work
is made for hire; the identity of the copyright owner, and if different from the
author, the basis of the legal transfer of oirnership; the existence of prior
registrations, preexisting material, and issues of new matter; and a basis of
eligibility for copyright claims in fgreign works.

Many, if not most, neil forms of creative expression origihate first
in the United States. In this environment of swift technological chahge,
copyrightability' issues of new modes of expression must be addressed virtually
at the outset of market introciuction. Recent examples include computer programs

in a wide variety of formats, including embodiment ih a computer chip; elaborate

v Historically. copyright registration was extremely jmportant in
clarifying compliance with formalities. Because the Berne Convention Implementa-
tion Act of 1988 abolished al) remaining formalities, that function has fallen
by the wayside. In the meantime, however, issues of copyrightability have grown
far more complex, and the mportance of registration in this area has been
elevated accordingly. .
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costume designs; holograms; printed circuit boards; ' the potential separate
copyrightability of computer screens; and electronic databases. In addition,
Congress recently extended the copyright law to cover an old form of creative
expression -- building designs, in order to meet Berne Convention requirements. ‘

In the United States, copyrightability issues are. initially addressed
through the copyright registration system. Many examples can be cited where the
Copyright Office acted to provide guidance in newly emerging areas of the
copyright law. For the purposes of this statement, the Office will cite only the
issue of separate registration of computer screens. The Office initially dealt
with the subject in the area of video games; and, as a matter of first
impression, permitted the screens to be registered separately from the underlying
code. After a series of confusing court cases in the area of computer programs,
the Copyright Office held a public hearing on the issue. Following study of thé
issue, the Copyright Office concluded that ail copyrightable expression in a
program and a video game, including the screens, should be registered as one
work. Accordingly, a policy statement was published in the Federal Register
implementing the decision. 53 FR 21817. The Copyright Offic;a's policy clarifica-
tion assisted the courts in dealing with issues involving computer screens. '

Last year the Copyright Office registered 650,000 copyright claims
representing the core of the intellectual output of the United States. '* It

1 While registration of printed circuit boards has been sought, the
Copyright Office has consistently maintained that such ut{litarian designs do not
qualify for copyright protection.

n Manufactures Technologies, Inc. v. CAMS, Inc., 706 F.Supp 984 (D.
Conn. 1989.); Lotus Development Corp. v. Paperback Softuare Int*1., 740 F.Supp
37 (D. Mass 1990).

12 In a major Report entitled COPYRIGHT INDUSTRIES IN THE U.S. ECONOMY:

1977-1990, prepared for the International Intellectual Property Alliance by
(continued...)

70-857 0 - 93 - 8
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is impossible to overstate the importance of the intellectual property those
registrations represented. It {is, however, relatively easy to overlook the
importance of 14,000 cases received in the Copyright Office which are not
refiected in those figures. Those 14,000 cases involved copyright claims refused
registration, largely for noncopyrightability. If ten percent of those cases
were litigated, the copyright caseload of the courts would nearly double.
Section 102(b) of the copyright law excludes copyright protection in
"any idea, procedure, process, system, method of operation, concept, principle,
or discovery, regardless of the fom» in which it is described, explainedr,
{1lustrated, or embodied in such a work." Copyright Office regulation §202.1,
37 C.F.R., expands on the material not subject to copyright to 1.r_\clude words and
short phrases, such as names, titles, and slogans; fami)iar symbols or designs;
m'ere variations of typographic ornamentation, lettering or coloring; mere 1isting
of ingredients or contents; blank forms, such as. time caﬁs, graph paper, account
books, diaries, bank checks, scorecard, address books, report forms, order forms
and the like, which are designed for recording information, and do not in
themselves convey information. The regulation also excludes works consisting
entirely of information that {is common property containing no original
authorship, such as, for example, standard calendars, height and weight charts,
tape measures and rulers, schedules of sporting events, and 1ists or tables tak.en
from public documents or other common sources. New Copyright Office regulation
§202.11 concerning architectural works provides exclusions fer structures other

than buildings, such as bridges, cloverleafs, dams, walkways, tents, recreational

12 . .continued)
Stephan Siwek and Harold Furchtgott-Roth of Economists Incorporated, it was
concluded that the “core® copyright industries contributed $190 billion to the
U.S. economy, and represented 3.3% of the gross domestic product.
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vehicles, mobile homes, and boats. The regulation additionally excludes standard
features, such as standard configuration of spaces, and individual standard
features, including windows, doors and other staple building components.

The central principle underlying the list of exclusions is that these.
elements represent the basic building blocks of human expression. Monopoly claims
on the building blocks of expression subject all citizens to harassing copyright
infringement suits for exercising basic First Amendment freedoms, and engaging
in Tegitimate business enterprises. The copyright registration system screens out
those claims.

Decisions of the Copyright Office on copyrightability are not
infallible. There are basically two ways to appeal decisions of Office rejection.
First, owners of copyright claims refused registration can file copyright
infringement actions against alleged infringers, but must proceed in the face of
a public record of a refusal to register the'clail. Alternatively, rejected
applicants can appeal Office decisions directly under the Adlinistutive
Procedure Act. ™ )

Overturning a refusal to register by the Copyright Office is
difficult. That {is how it should be because clains refused registration usually
involve monopoly claims in the basic building blocks of human expression.

The proposed Reform Act effectively abolishes this entire process of
front end screening of copyright claims. Obviously, no copyright claimant who
anticipates a possible rejection would seek registration. Rather the claimant
would proceed directly to federal court. Under such a system, the uniformity
imposed by the copyright registration system at the front end would be lost

s Section 701(d) of the Copyright Act makes the APA generally
applicable to administrative functions of the Copyright Office.
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entirely. Instead, our already over burdened federal judiciary would be required
to make ad hoc decisions without the benefit of review by copyright specialists
who make decisions on copyrightability everyday on the basis of their familiarity
with the vast array of copyrightable expression. This system would 1wose-
enormous costs in the long term because ad hoc liiigation on the limits of the
copyright law will not prodyce as uniform and consistent an approach.

By removing the obligation to register before filing copyright
infringement actions, the Reform Act takes absolutely no account of defendants’
rights. Defendants would have no access to a public record system to help them
easily. identify the authorship they are charged with infringing.

. After studying the issue of copyright registration 1_q the context of
the Berne Convention Implementation Act of 1988, the Administrative Office of the
United States Court .expressed strong support for the current system. In a letter
addressed to Chairman Robert Kastenmeier, Diﬁctor L. Ralph Mecham made the

following statement:

The [Judicial] Conference decided not.to
take a position on any of [the Berne Con-
vention implementing] bills. It did, howev-
er, approve the suggestion of its Committee
-on Federal-State Jurisdiction that Congress
be advised that, to the extent the bills
delete the requirement of registration of a -
copyright as a prerequisite to litigation,
there is 1ikely to be increased difficulty
in trying copyright cases. In effect, the
Conference concluded that it was helpful to-
point out to the Congress the usefulness of
the registration requiremsent in trying
copyright cases . . .

Several years ago, a iajor study was undertaken on the cost-

effectiveness of the U.S. copyright system, compared with foreign copyright
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systems. % The study examined copyright enforcement policies of the motion
picture industry and the fabric industry. Of the countries studied, only the
United States possessed a largely universal public record system. The study
concluded that the system in place in the United States was far more cost.
effective because of the legal and commercial benefits which flowed from the
public record.

In summary, the system currently in place, which provides front end
copyright screening and creates a public record of copyright claims, is highly
cost effectiv’ in dealing with complex copyright issues. The Reform bill would
gut the registration system in order to address up front expenses. Such an
approach, however, would prove far more costly in the long run I?_ecause it would
shift resolution of disputes to the most costly method possible - ad hoc federal
litigation. Under the Reform Bi11, the uniformity, efficiency, and universality

of the current system would be lost.

C.  Benefits of Present Registration System

A system of copyright registration has been a central feature of our
copyright law since 1ts origin in 1790, and the deposit of material to identify
the work being registered has always been required. Since 1846 (except for an
interval of a few years) copies of published works under copyright have also been
required to be deposited in the Library of Congress for its collections. .

The present copyright act provides for two kinds of deposit section
408 registration deposit and section 407 mandatory deposit. One deposit may

" Cost-Benefit Analysis of U.S. Copyright Formalities, King Research,
Inc. (February 1987).
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satisfy both requirements, but deposit under section 407 may be made without
registering a claim to copyright.

Deposit has always been a key element of the United States copyright
system, although the method of encouraging or enforcing deposit has differed;
The present copyright act encourages deposit by registration incentives.
Registration and deposit have always been linked. Removal of 1incentives to
register as proposed in this bill would vitiate the registration system and also
dry up the source -of deposit material for the Library of Congress. As noted
earlier in countries such as Canada, which have wholly voluntary systems of
registration without sufficient inducements to register, most copyrights are not
registered. Compelling inducements are needed to achieve a 'fair'ly complete
coverage of claims in copyright registration records. The pres'ent registration
system provides benefits for both copyright owners and users and has other
significant values, not all of which can be lisigned a monetary value.

1. Yalue to Copvright Owners

Registratign provides authors and other copyright owners a permanent
and official record of their copyright claims. It furnishes them with proof of
the existence of their works at a particular time and the facts supporting their
copyright claims. - Particularly {important to them is the cer;tificate of
registration, which constitutes prima facie evidence of the stated facts and is

generally accepted as proof of copyright. A strong public registration

system facilitates enforcement of copyright against infringers.

s While the bill proposes retention of this incentive, overall
weakening of the registration system from the elimination of the other incentives
will gradually devalue the presumption of validity.



2. Yalue to Users

Registration serves other purposes for persons who wish to use
copyrighted materials. It provides accessible official records from which they
can obtain information regarding the existence and basis of a copyright chin,'
the extent of the claim (e.g., in a new version of a preexisting work), its
duration, and its initial ownership. In conjunction with the records of
assignments and other transfers of ownership, it enables users to trace title to
the copyright. Thus, a user can identify the person from whom permission must
be obtained bgfore using a copyrighted work in order to avoid infringement.

3.  Yalue of the Public Record '

In the major foreign countries that have no pub]?_c registry for
copyrights, private organizations find 1t necessary to maintain much the same
kind of copyright records for their own use. This is indicative of the value of
a registration system, but we belleve that a pﬁblic registry is far preferable:
it provides a single, comprehensive record that {is official, based on an
objective ldninistratiye review, and freely accessible to the entire public.
Private records may serve the purpose of the particular groups that maintain
them, but they do not provide, for users of copyright materials and for the
public, the accessible source of authoritative information afforded by a central
public registry.

More than 24,000,000 copyright claims have been registered in
Copyright Office records; more than 600,000 were registered last year. This vast
wealth of information-is freely available to copyright users, scholars, and the
public. Because the registration system required the deposit of copies and
specific information concerning each copyright claim, the registration records
are of high quality and very complete, especially concerning commercially viable
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works. [t has been noted that there are relatively few copyright infringement
actions filed each year (fewer than 2000). -The Copyright Office believes that
the registration system reduces infringement actions by weeding out frivolous
claims, and by providing certainty concerning the validity of registered chins.‘
complete facts surrounding ownership and extent of claim, and identity of the
copyrighted work through the deposit copies.

4. Registration Deposit Enriches the Collections of the Library

Copyright registration provides a means for securing the voluntary
deposit of copies, which are made available to the collections of the Library of
Congress. One major advantage of the present registration system is that it
results in the deposit of large numbers of unpublished works. N

The Copyright Act does not authorize the Library of Congress to
demand copies of unpublished works, but the Library does have access to copies
of unpublished works deposited .for registratiém. Certain categories of works
(unique works of .art not reproduced in copies; music that does not become .
commercially successful.. or has a limited audience; dramas which-may be performed
but may not be reproduced in copies for the public; and photographs) are often
unpublished. Major tAelevision programs, computer programs, and:CD-ROM databases
may not be "published® in the statutory sense. ‘

In 1992, the Copyright Office registered claims in 208,000
unpubl ished works including 115,000 works of the performing arts (music, dramas,
choreography and pantomimes, motion pictures and fiimstrips); and 24.‘0“ works
of the visual arts (fine and graphic art, sculptural works, technical drawings
and models, phot_ognphs. cartographic works, commercial permits and labels, and
works of applied art and architecture). The Copyright Act requires that the
0ffice retain copies of unpublished works for the 1ife of the copyright. The
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0ffice does not dispose of any unpublished deposits. Copies of millions of
unpublished works are contained in Copyright Office and Library files. Those
copies are sometimes the only remaining copy of a work which would otherwise be
permanently lost. .
5.  Jdudicial Economy
Registration provides an administrative review of copyright claims
to assist the courts and the public in construing the law.

. Many unfounded claims, usually resulting from a lack of
understanding or knowledge of the law, are weeded out,
thus avoiding needless controversy and litigation.

. Authors and other claimants not familiar with the law
::':nfnfomed of the requirements for copyright protec-

6.  Commercia] Transactions
A strong public registration system facilitates commercial

transactions relating to copyright.

D.  FElexibility of the Deposit and Registration Systew

One of the complaints about the 1909 Copyright Act was the rigidity
of the deposit and registration requirements. The present Act eliminated
mandatory basic registration and replaced it with permissive registration by
offering incentives to induce registration, and requiring the deposit of two
copies 1f published, or one copy if unpublished, for registration. The present
law also permits exceptional treatment for both registration:-and deposit where
exceptions are warranted, making deposit and registration more flexible.

Section 408(c)(1) of the present law authorizes the Register of
Copyrights to specify, by regulation, the mature of the copies or phonorecords
to be deposited for registration. The regulations may also require or permit,
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for particular kinds of works, the deposit of identifying material instead of
copies or phonorecords, the deposit of only one copy or phonorecord where two
would normally be required, or a single registration for a group of related
works. - The Register’s regulatory options are partially limited by the statute.
and by requirements of the Library of Congress to receive copies or phonorecords
consistent with its acquisition policies. The Library would be permitted to
demand these copies or phonorecords in any case, under section 407, if the works
were published; therefore, deposit for registration is not an additional burden
in cases where the Library could demand deposit.

The Register has used his authority to issue deposit regulations in
sections 202.19, 202.20, and 202.2) of the code of federal regl._l]ltions, 37 CFR
Chapter II. Section 202.19 prescribes rules pertaining to the deposit of copies
and phonorecords of published works for the Library of Congress under section 407
of title 17 of the United States Code. These reéulations implement the Library’s
goal of receiving deposits of copyrighted works consistent with its acquisitions
policies. The regulat'ions exempt those categories of works -- l1ike greeting
cards -- that the Library does not seek to acquire and that the Library receives
in preferred formats. Section 202.20 of the regulations contains the detailed
registration deposit requirements for different categories of works. Section
202.21 establishes requirements for identifying material in 1ieu of copies or
phonorecords. The deposit requirements are tailored to subject matter, the need
to identify the copyrighted work, and the needs of the Library. The Office has
also issued regulations concerning group registration of contributions to
periodicals, daily newspapers, and serials. ,'

In those regulations the Copyright Office attempts to accommodate the
needs of depositors as well as the Office and the Library. The Office is always
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available to meet creators of works who may be having a problem with deposit or
registration to reach an acceptable accommodation within the parameters imposed
by the copyright law and the needs of the Library. There are few cases where
deposit is an onerous burden that cannot be ameliorated 'by changes in Offlce'
regulations or by special relief granted on a case-by-case basis.

For example, in 1992 the Copyright Office approved a special
procedure for registration of collections of unpublished photographs. Following
a meeting with representatives of the American Society of Magazine Photographers,
the Office agreed to }heir preferred form of deposit: 3600 images captured on
one videotape. -TMs was "the easiest, cheapest, and most efficient option from
the standpoint of both the photographer and the Copyright Office.® b

1 Letter of May 21, 1992 from Charles Ossola to Harriet Oler, Chief,
Examining Division. Appendix I.
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I1. ANALYSIS OF TITLE I ANENDNENTS TO RECORDATION

A.  Summry of changes

_ The Copyright Reform Act proposes changes that would overturn the.
unj_nm]_zgm case and permit security interests to be perfected by
recordation of the document efther with a state office as envision?d in the
Uniform Commercial Code (VCC) or with the Copyright Office.

The Reform Act contains amendments to the 301 preeq:tlon section and
to section 205 governing recordation of documents. H.R. 897 proposes to reverse
the federal preemption of recording security interests in th; Copyright Office
and permit recordation in the states under the UCC. [t does t]jnis by amending
Section 301 of the Copyright Act to add a new paragraph (b)(5) “"perfecting
security interests,” to the 1ist of subject matter not preempted by federal
copyright law. .

Section 205 of the Copyright Act provides rules regarding recordation
of transfers or other documents pertaining to copyright interests in the
Copyright Office. Section 205(c)(2), provides an added inducement to registra-
tion; 1t gives all persons constructive notice of the facts stated in a document
recorded in the Copyright Office {f the document specifically identifies the
work(s) to which it applies and registration has been made in the Office. The
Copyright Reform Act proposes to remove paragraph (c)(2) thus removing another
inducement to register. Removal of paragraph (c)(2) would -give constructive
notice of the facts stated in any document recorded in the Office regardless of
registration if the document complies with (c)(1) and reveals specific

information so that it could be revealed by a reasonable search.
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B.  Effect of the Perecrine Deciston on Recordation of Security Interests

A security interest relating to copyright involves a mortgage that
may be secured by a copyright. Perfecting a security' interest requires the
preparation of a document under the Uniform Commercial Code (UCC) and recordatiot{
of the document. The UCC specifies that the document should be recorded in the
appropriate state to perfect the security interest. Decisfons in National
Peregrine, Inc. v, Capito] Federa) Savings and Loan, 116 Bankr. 194 (Bank. C.D.
Cal. 1990) and Official Unsecured Creditor’s Committee v, Zenith Productions,
Ltd, (In re AEG Acquisitions Corp.), 127 Bankr. 34 (Bank, C.D. Cal. 1991), held
that state ucc' statutes for perfecting security interests involving copyrights
are preempted by sections 205 and 301 of the Copyright Act. 'jl’hese decisions
require recordation of such security interests in the Copyright Office in
compl fance with section 205 of the Copyright Act. Absent such recordation the
interest will be deemed unsecured. Since ;ection 205(c)(2) also requires
registration for the work for the document to give constructive notice,

registration of the works must also be made.

The Copyright Office does not oppose reversing the National Pereqrine
decision. Considerable uncertainty now exists because lenders are much more
familiar with the UCC than the Copyright Act. Persons taking the security
interest may be unable to make a registration if they are unfamiliar with the
registration facts or do not have copies of the works to deposit. In some cases
considerable time and expense may be involved.

As you note in your floor statement, Mr. Chairman, similar issues

have arisen with respect to filings in the Patent and Trademark Office. The
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American Bar Association, Patent, Trademark and Copyright Subcommittee fis
‘ currently studying the problems posed by recording intellectual property security
interests. A report is forthcoming.

The Copyright Office suggests that it might be advisable to await the'
publication of this report by the bar group and have th? benefit of their
thinking before proposing legislation to cover both recordation of a security
interest in the Copyright Office and the Patent and Trademark Office.

The Copyright Office would 1ike to point out a problem that may exist
regarding the proposed amendments to recordation. N

Section 205(d) of the Act governs the priority between conflicting
transfers. Under the section, the first transfer executed prgyails if it is
recorded in the Copyright Office in the manner required to give constructive
notice under 205(c), within one month after its execution in the United States,
or at any time before recordation in such manﬁer of a later transfer.

The amendment of section 301 to permit security interests to be
perfected by recordatign in the state may still create an uncertainty with the
lender as to the requirement of section 205(d) governing priority of copyright
transfers which require recordation in the Copyright Office.

In considering amendments to the recordation provisions, the
Copyright Office also notes the possibilities in the emerging electronic era.
While bankers today may be more comfortable dealing with local state filings
under the U.C.C., in the future it will be technologically possible for a sole
centralized source of recorded security interests to deliver that information on

a banker’s terminal in his office.
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I11. AMALYSIS OF TITLE II OF THE COPYRIGHT REFORM ACT

A.  Stmmry of Amendments to Chapter € of Title 17

Title II of the bill amends chapter 8 of the Copyright Act which‘
governs the establishment and operation of the Copyright Royalty Tribunal. See,
17 U.S.C. §§801-810. The bil1 eliminates the Copyright Royalty Tribunal and
gives the Register of Copyrights authority to convene copyright arbitration
royalty panels to set rates and distribute royalties for the section 111 cable
compulsory license, the section 119 satellite carrier compulsory license, the
section 118 pul.)lic broadcasting compulsory 1icense, and the Audio Home Recording
Act of 1992, section 100] et. seg. . )

New section 801 empowers the Register of Copyrights. to/appoint and
convene copyright arbitration panels for the purposes of adjusting the royalty
rates and distributing the royalties colleéted pursuant to the cable and
satellite carrier compulsory 1icenses and the Audio Home Recording Act, and the
setting of rates and l'icensing terms for the section 118 public broadcasting
compulsory licenss. The format of the proposed arbitration panels is patterned
after the arbitration process currently appearing in section 119(c)(3) of the
satellite carrier compulsory 1icense. For each panel, the Register is directed
to select two arbitrators not more than 10 days after publication (presumably in
the Federal Register, although the bill does not specifically so provide) of a
notice initiating an arbitration proceeding. The two arbitrators are to be
selected from 1ists of arbitrators provided to the Register by the parties
participating in the arbitration. This is different from the satellite carrier
arbitration panel, which required selection from a 1ist of arbitrators registered
with the American Arbitration Association. See 56 FR 67601 (1991). However, like
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the satellite license, the two arbitrators select the third arbitrator who serves
as chairperson of the proceedings. If the two arbitrators cannot agree as to the
third, the Register is directed to make the 'selection.

Once the arbitration panel is convened, it has 180 days from'
publication of the notice of initiation of proceedings to report its determina-
tion as to either the royalty rate or distribution, depending upon the purpose
of the proceeding. During this 180 #ay period, the panel 1is charged with
bujlding a fully documented written record. The bill provides that any copyright
owner who claims to be entitled_to cable and satellite royalties and any
interested “"copyright party® claiming to be entitled to audio home recording
royalties "may submit relevant information and proposals to _ghe arbitration
panels in proceedings applicable to such copyright owmer orlinterested copyright
party.® The bill is not clear as to whether these submissions may be made in
d‘istributiot‘l proceedings only, or .rl.te setting ﬁr_oceedings as ye]l. Furthermore,
non-copyright owners (such as cable or public broadcasters) are not afforded the
opportunity to make su(':h submissions in the rate setting proceedings in which
they would participate. The bivll does provide, however, thit all parties to the
proceedings shall bear the entire cost thereof as directed by the panel, which
presumably would include both copyright and non-copyright interests.

ﬁpon receipt of the report of the arbitration pane]. the Register has
60 daysv ei_therv to. accept the determination of th'e panel or to reject it as
arbitrary. If the Register rejects the report, he_ or she must- substitute his or
her own decision. The total time period from initiation of proceedings to fipal
deciijon is seven months. The .f.in_al decision may be appealed directly to the
Court of Appeals for the District of c?lunbia Circuit within 30 days of its
publication in the Federal Register.
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Although new sections 801 and 802 are applicable to proceedings
adjusting the rates of the compulsory licenses, new section 803 is expressly
directed towards those proceedings. Any "owner or user of a. copyrighted work
whose royalty rates are specified by this title® may petition the Register for;
an adjustment of a royalty rate(s). The bill directs that the Register shall
*make a determination as to whether the petitioner has a significant interest in
the royalty rate in which an adjustment is.requested,® and, if so, convene an
arbitration panel for such purposes.

Segtion 803(a) provides that the royalty rates set by the arbitration
panels “shall attempt to reflect what the fair market value of the use would be
in the absence of a compulsory license,” except in accordance with the specific
provisions of section 803(b). This differs from the rate setting process of the
satellite carrier license, in that fair market value was only one of the factors
considered by that arbitration panel, as oppos.ed to an overall goal.

Section 803(b) delineates rate making requirements for specific
compulsory licenses. In the case of cable, the provisions found in current
section 801(2) are carried over completely into the bill. Petitions for royalty
and cable gross receipts adjustments due to inflation or deflation may be filed
in 1995 and every five years thereafter, and petitions for adjustments due to
changes in FCC cable carriage, syndicated and sports exclusivity regulations may
be filed within 12 months of the change, and reconsidered in 1995 and every five
years thereafter (if applicable).

W¥ith respect to the mechanical compulsory license of section 115 for
the making of phonorecords, patitions for adjustments in the royalty rates may
be filed in 1997 and every ten years th.ernfter.
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The jukebox compulsory license, which is currently suspended to the
end of the decade and has been replaced by negotiated licenses, is addressed in
new section 803(b)(3). In the event that a negotiated license expires and is not
replaced, the Register shall convene an arbitration panel upon petition within
one year of expiration of that negotiated Yicense. The panel shall establish an
interim rate until a new jukebox license is negotiated. The bill also ends the
current suspension of the section 116 jukebox compulsory 1icense by repealing the
Ticense altogether, thereby subjecting jukebox to the negotiated licenses of
current section 116A. ’

Finally, the bi11 provides that adjustment of royalty rates for the
section 118 public broadcasting compulsory license and the audig home recording
license are governed by the provisions currently contained in those sections.
Chrrent sections 805 through 810, which describe the details of operation and
adpinistration of the Copyright Royalty Tribunai, and judicial review of Tribunal

orders, are repealed.

B.  Cost Amalysis -

The Copyright Office believes that any cost savings to the government
by eliminating the Copyright Royalty Tribunal and transferring its responsibili-
ties to the Register of Copyrights, -as administered through arbitration panels,
will be de minimis. Less than 15 percent of the Tribunal’s operating budget
currently comes from appropriated funds. Furthermore, the- costs to parties
partiéipating in the rate adjustment and distribution proceedings may increase
significantly, under the proposed bil11, negating any administrative efficiencies

achieved by Tribunal elimination.
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For the last several fiscal years, approximately 85% of the CRT’s
operating budget has come from the royalty fund, and 15% from the appropriated
general fund. In FY 1993, $781,000 of a budget of $911,000 will be paid out of
the royalty pools. .

Based on current figures, outright elimination of the Tribunal could
save the government no more than $150,000 a fiscal year. Although the Copyright
Office does not foresee any immense increase in costs associated with assuming
the responsibilities of the CRT, increased staff and administrative costs
associated vlgh the task will consume some, if not all, of the CRT "dividend."

The Copyright Office is prepared and capable to shoulder the tasks
of the bill, but any resultant savings in costs to the government will be
extremely de ainimis.

The Copyright Office does not perceive any cost savings to the
parties participating in distribution. New n.ction 802(c) makes it clear that
the “parties to the proceedings shall bear the entire cost thereof in such manner
and proportion as the arbitrltion panels shall direct,” thus placing 100% of the
cost of the arbitration panels on the participating parties. '7 By directly
assessing the participants, the bill changes current law which allows the
Tribunal to deduct its costs from the specific royalty pool. Thus, for example,
in the case of a ratemaking proceeding, those copyright claisants who participat-
ed in an arbitration proceeding and successfully raised the rates would be
required to bear the burden of the cost of the proceeding (minus the amounts paid
by any non copyright holders). Unlike the current law, where the cost would be

A4 The bill is not clear as to what, if any, of the costs incurred by
the Register must be paid by the parties. Thus, for example, if the Register
should reject a decision of an arbitration panel and make his or her own finding,
are the parties assessed the costs associated with that finding (which presumably
would be done after the arbitration panel had assessed costs)?
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shared by all existing and potential claimants through an assessment of costs
against the total royalty fund, non participant copyright claimants to the
arbitration proceeding would shoulder no cost, -and yet still benefit from the
increase in royalty rates. The practice of charging only the participants to a.
proceeding may shift a disproportional amount of the costs of ratemaking and
distribution proceedings to a relatively few mumber of parties, rather than
spreading costs evenly.

Another perceived inefficiency is the possibility of increased costs
per proceeding versus costs now associated with the CRT. The CRT has established
an eclectic body of precedent, particularly in distribution proceedings,
throughout the years which has served to shape and form its activities. The
Commissioners and permanent staff have therefore developed a working knowledge
of copyright and the factors related to the ratemaking and distribution process,
resulting in institutional efficiencies. The a}bitration panels proposed in the
bi11 will contain different arbitrators each time they are convened. The parties
will therefore be required to undertake the cost of "educating" the panel members
in the ratemaking and distribution process, along with familjarizing them with
the extensive precedent and procedures of the Tribunal which will be carried over

®  The lack of continuity created by separate panels not

into the process.
bound in identity or precedent may likely dramatically increase the attendant

costs of their convening, creating overall economic inefficiencies and possible

18 The bi11 does not provide any specifics as to how the arbitration
panels are to conduct the distribution process. Presumably, CRT procedures of
dividing the distribution into two phases, along with attendant procedures and
precedent for hearings, interlocutory matters, etc., may be adopted by the
panels. [f such procedures are not carried over, the participants would then be
faced with even more costs in essentially reinventing the wheel.



inequalities of administration. The Register will probably have 1ittle impact
on the arbitration panels given the narrow standard of review.

The anticipated but illusory cost savings could be made real by a
simple amendment allowing the CRT to deduct all of its administrative costs fm'
the royalty pools. This simple amendment would save taxpayers some money without
the potential inefficiencies and dislocations of the pending bill.
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IV. CONCLUSION - ’ .

"The bill’s anticipated cost savings are marginal, given that the
Copyright Royalty Tribunal is nearly self-sustaining now. The 14 percent of the.
CRT's budget now paid by taxpayers could be saved more easily and surely by a
simple amendment allowing the CRT to deduct all of its administrative costs from
the royalty pools. If there are problems relating to rotation of the chairman-
ship and majority rule, the bill could provide for presidential appointment of
the CRT Chairman and decision by majority rule.

If the Congress continues to prefer the transference of CRT functions
to arbitral panels supervised by the Copyright Office, this t[ansfer can and
should be effected without making the Register of Copyrights a presidential
appointee and otherwise fracturing the nearly 100 year old relationship between
the Librarian of Congress and the Register o-f Copyrights. The Appointments
Clause of the Constitution presents no problem in the transfer of CRT functions
since the Librarian is a presidential appointee who could supervise these new
functions of the Register and the Copyright Office.

To realize any cost savings from a transfer of the CRT functions, the
bill must be clarified to permit the Copyright Office to deduct all of its
administrative costs associated with the supervision and review of the arbitral
panels. The bill allows the arbitral panels to deduct their costs but makes no
provision for the deduction of post-arbitral costs.

The Reform Act’s Title 1 amendments to the copyright registration and
‘recordauon system are not presented by the bill’s sponsors as cost saving
measures but rather as minor improvements. Let no one mistake their real impact.

Title I's minor amendments are in fact radical surgery with all of the costs
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associated with radical surgery. Title I will cost taxpayers. The inevitable
decline in registrations will have a deusﬁting impact on the flow of copyright
deposits to the collections of the Library. Mandatory deposit 1s not, and cannot
be made, a full substitute for registration deposit. In any case, nndatory‘
deposit 1is more costly to taxpayers than registration deposit. Either the
Library will have to be authorized to expend additional appropriated funds to
_acquire iteas lost from registration deposit by Title I's elimination of two of
the three incentives for making registration, or the Nation will suffer major
gaps in the cpllections of the Library.

We are convinced registrations will decline substantially. How much
and how soon depends on a variety of perceptions and behaviors. Other countries
have abandoned a strong public registration system in favor of private registries
because those countries mistakenly failed to provide sufficient incentives to
induce registration. One result is less effec'tlve enforcement of copyright in
foreign countries, which we are now seeking to correct through trade-related
intellectual property standards. Most experts would agree that it is much easier
to get quick relief in the courts of the United States tiun it 1is in other
countries.

In addition to the negative, costly impact on the Library’'s
collections, the Title I amendments impact the judicial system and litigation
costs. The Judicial Conference is on record as noting that elimination of
registration as a prerequisite to suit for copyright lnfrlnge-ni means increased
difficulty in trying copyright cases.

*Increased difficulty® means increased taxpayer costs for judicial
adainistration -- more judges, more space, and greater ligitation costs. More
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suits and more complex litigation mean the Htigat_ion costs of parties will
increase, especially for defendants.

Increased 11tigation costs do not necessarily mean better enforcement
of copyright. The problems associated with relatively minor infringements of the-
copyrights of photographers, for example, will not be cured by this bill. At
bottom judicial enforcement for minor infringements is not successful. Free
Tance photographers cannot really sue magazine publishers and other clients who
give them work. Portrait photographers have a different problem: the public and
the courts have never really accepted the 1976 Copyright Act’s change in the Taw
which took the copyright away from the party commissioning the photograph and
gave the copyright to the photographer. The average citizen does not understand
why }te or she cannot get extra prints of studio photographs of their family from
a less expensive source than the original photographer. Photographers face an
uphill battle in educating the public about‘the current copyright law, but
education rather than judicial enforcement is the more efficient solution.

Whatever the merits of the photographers’ concéms -- which the
Copyright Office has tried to address through Flexible registrﬁion deposit
practices -- the registration incentives of existing law should not be c.hanged
without a thorough study of their merits and of the possible impact of the
proposed amendments on the Library’s collections, judicial administration, and
HtigationA costs. -

Mr. Chairman, the public registration system has sgrved the interests
of copyright owners, copyright users, and the public. The regi;tntion system
is now essentially self—sustaining. ‘Those who benefit directly from the system
p-ay about 60 percent of the costs through user f;es. ‘The value of copyri.ght

deposits transferred to the Library for the permanent collections, or for
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exchanges to acquire other works, gensrally equals the portion of the Copyright
Office’s budget from appropriations. This is truly a win-win situation. We urge
you not to legislate changes that will, we think, drastically tmpact this nearly
self-sustaining govdn-mt operation without an in-depth study. .
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APPENDIX 1

HuNTON & WILLIAMS

ATLANTA. GEOAGIA P O Box 18230 NEW YORN ngw vORR
SAUSSELS. BELOIUM 2000 PCwnBYLVANA AVERug, N W NORFPOLR VIRGINIA
SAIRFAR. VIRQINIA RALECION NORTH CAROL:NVA
ANOGXVILLL. TENNESSEL WasmyoTow. D.C. 20000 RICHMOND vimgiNIA
TELEP=ONE (20R) 9881800 .
Fax 1202) 778-2201 Fux No.: 40006.2
CuazLEs D. Ossota DmecT DL  (202) 9551523

May 21, 1992

.-

Harriet Oler
Chief, Rxamining Division
U.8. Copyright Offics
1M=-443
James Madison Building
ist & Independsnce Avenus, S.E.
Washington, D.C. 20859
Ihotoqraphy Depcsit ontiona
Dear Ms. Oler:

Dick Weisgrau and I appreciated ths time that you, Dorothy
Schrader and Frank Vitalis toock at our March 26, 1992 meeting to
discuss the deposit :wtiom available to photographers subaitting
applications for group registration of unpublished photographs in
the Copyright Office. The purpose of this letter is to contira
our understanding of what the Copyright Office would regard as
accsptable deposit formats for the photographer/group
registration applicant.

As va menticned at cur mesting, va intend to give guidancs
to the 5,000 sambers of the Amarican Socisty of Magazine
Pwnﬂmmmmmozmm. Before we do
s0, ve thought it would be prudent to obtain writtan contirmation
from you that our understanding of ths Copyright Office's
position on group registration deposit options for photography is
correct.
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At our meeting, the following forms of deposit for group
registration applications for unpublished photographs wers deemed
acceptable to the Copyright Office:

1.

Ons separats transparency per image included in the
group sought to be registered.

One or more 8 x 10 color sheets containing color chrome
copies of 20 transparencies on each 8 x 10 sheat.

Ons or more 8 x 10 color sheets, made from a laser

printer, containing color copies of 20 transparencies
on aach 8 X 10 shest.

A videotape on VHS format containing as many images as
the camera can focus upon while praserving the
visibility of each image. As many as 3600 images (30
images per minute on a 120 minute tape) could bes
included in one videotape, as long as the elements of
each image vere ascertainable.

We agreed at the meeting that the easiest, cheapest, and
aost efficient option from ths standpoint of both th.
photographer and the Copyright Offica is optien 4, " the vtdcocapc.
That is not to say that individual photographers will not make
their own independent decisions as to what particular option to
utilize; but the videotape option seems the most attractive in
general, and it has the added virtue of presenting the fewvest
logistical problems for the Copyright Offices.
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Mr. HUGHES. Dorothy, did you have a statement?

Ms. SCHRADER. No.

Mr. HugHESs. OK. Welcome.

First of all, Ralph, let me invite you to run for public office, and
.you will find that we manage to antagonize everybody, so I am
sympathetic.

First of all, let me Iiust; assure you once xigain, as I attempted to
do yesterday and as I attempted to do in other conversations, that
we are going to take whatever time we need to take to examine
this issue in depth. It is an important issue, and we have already
begun talking to judges, and it may very well be we will take some
testimony from the courts, because I think it is important to hear
from them on these issues. And we intend to talk to other experts.
Mﬁ' colleague from California believes that we should get those in
who have other expertise in the copyright area so that we have a
broad ranie of views before we do anythini.

I don’t know that there is anything that is urgent, including
what to do about the CRT. I haven’t figured out what to do about
them. Maybe you can help us.

Doctor, do you think the CRT has been operating effectively—
cost effectively, efficiently? .

Mr. BILLINGTON. Are you asking me, Mr. Chairman?

Mr. HUGHES. Yes.

Mr. BILLINGTON. Well, as I said in my testimony, I don’t feel that
the Library should take a position on this issue. I think it probably
could operate more effectively, but I think I would really defer to
my colleagues. , '

Mr. HUGHES. Are you privy to any of the battles that have been
taking place over the years? :

Mr. BILLINGTON. I am aware that there has been considerable
conflict.

Mr. HUGHES. I spent a lot of time last year listening to them.

Mr. BILLINGTON. Yes.

Mr. HUGHES. I'm sure you must have. My colleague from Califor-
nia, I'm sure, could tell you of all the hours he spent listening to
the battles among the three Commissioners.

Mr. BILLINGTON. Wel], I think I would defer to my colleagues
who deal more directly with it than I do.

Mr. HUGHES. You want to defer to Ralph.

What do you say, Ralph? What can you tell us about the oper-
ation of the CRT? Is it cost-effective?

Mr. OMAN. We have had continuous dealing with the CRT——

Mr. HUGHES. That is the understatement of the year.

Mr. OMAN [continuing]. On a professional level, and we see very
little of the activity that you referred to, Mr. Chairman. I think 1f
we look at the results we can’t complain about the track record of
the CRT. Their judgments are generally sustained by the courts,
they do their work in a timely fashion, and I have not heard com-
plaints coming from the private sector on the result.

Mr. HUGHES. As you know, that is because most of the matters
are resolved amicag]y, and insofar as the courts are concerned,
they defer to them, unless it is arbitrary and capricious. I'm not so
sure how that helps us. Anyway, that is our problem and it is not
necessarily your problem. .
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But even there, with the CRT, I don’t know that there is any-
thing that is so urgent that we have to rush into any particular so-
lution to any aspect of the legislation, and we are going to take
whatever time we have to take to make sure that what we do ad-
vances the public interest, doesn’t take away from it, and I can as-
sure you, Dr. Billington, that we are all concerned. We want to -
make sure the Library of Congress receives all the deposits that
will enrich our society and future generations, and nobody wants
to take away from that.

By the same token, we have reviewed deposit policy before. We
did so just a couple of years and basically changed the law in
the fashion that impacted the Library, by adopting a two-tier reg-
istration system for Berne Convention authors. But we made a de-
termination as a matter of policy that it was prudent to do so
under the circumstances. To gain the advantages of being signato-
ries to the Berne Convention, we decided to do that.

What we are talking about here is basically once again reviewing
policy to see whether or not it is good public policy. That is healthy,
that is not detrimental. As you well know, as a professor of Prince-
ton University and Woodrow Wilson School, we have seen a lot of
changes over the years, and we haven’t always changed as rapidly
as required. So it is healthy.

For Library purposes only, Doctor—please leave aside the copy-
right registration in answering the question—for Library purposes
only, you have absolutely no need, nor do you want, the first and
last 25 pages of blacked-out source code from a 700,000-page com-
puter program, do you? .

Mr. BILLINGTON. I think for Library purposes, comruter pro-

ams are an increasingly important part of the—we collect in all
ormats and all modes of the packaging and communication of
human knowledge and creativity, not just because that is what
Thomas Jefferson did in his library and Congress decided to do
when it bought a universal library even at that early stage but be-
cause it is a distinctive feature of the American genius to be cre-
ative in a whole variety of formats and so forth. So I think there
is a presumption of interest and importance.

On the question of the first and last 25 pages as far as the collec-
tions of the Library are concerned thouﬁh, I would defer to Don
Curran, who is the right person because he does supervise the ma-
chine-readable reading room.

We have the first and, as far as I know, only reading room de-
voted especially to machine-readable materials in the Li rar{ sys-
tem. This is an important part of our function for the general pub-
lic. Now on the specific things on those things, again, I would defer
to Mr. Curran.

Mr. HUGHES. Would you identify yourself for the record, please?

Mr. BILLINGTON. He is the Associate Librarian for Constituent
Services.

Mr. CURRAN. I am, as Dr. Bi]lin%:n said, the Associate Librarian
for Constituent Services, and the body of materials that end up in
the collections, the machine-readable materials that you refer to,
are in our jurisdiction.

The answer to your question is no, we would not collect those
materials as part of the collection of the Library of Congress that
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you describe. That is an activity of the Copyright Office to aid them
in making a registration. On the other hand, there are thousands
of items that are in machine-readable form that come through the
Library by way of the copyright registration system that are added
to the collections.

Mr. HuGHES. You get those. You get the full tapes, do you not?

Mr. CURRAN. Yes, sir. .

Mr. HUGHES. But my only question was——

Mr. CURRAN. The answer was no.

Mr. HUuGHES. That was the question I was posing.

Mr. OMAN. Mr. Chairman, could I point out that those regula-
tions, which require only the first 25 pages and the last 25 pages,
were adopted at the request of the copyright owners to make their
lives simpler and to protect their trade secrets and that we have
to examine something to ensure that there is sufficient copyright-
able authorship to issue the certificate which they can then use in
court as prima facie validity of their copyright. .

Mr. HUGHES. Is that really of assistance to the court? How could
the court gain anything of any value from the first page and per-
haps the last 25 pages? o

Mr. OMAN. It is used for identification purposes to ensure that
the work that is being litigated over is the work that was, in fact,
registered. . :

Mr. HuGHES. That is the point that the software folks were try-
ing to make, as I understood it. It is really of no value to the Li-
brary of Congress, it penalizes them if they don’t go through that
formality, and it costs them money. '

Now I grant you, they are fairly well-to-do corporations, but they
are also right in saying that it also puts them at a competitive dis-
advantage to their foreign counterparts. My only question—and
you have answered it—is, really, it is of no value, no value to the
Library of Congress because these deposits are worthless to the Li-
brary of Congress, and I suspect they are of no value—but we will
ask the courts—to the courts.

Mr. OMAN. They see the registration system as useful to the effi-
cient administration of justice, and it is required in that context.
There are other machine-readable works, computer programs, as
well, that are important to the Library’s collections. Some of those
come in through the mandatory deposit function. Some of the wit-
nesses yestergay suggested that this is done automatically. I
checked the figures when I got back to the office last night, and ap-
parently 445 items were received through this automatic deposit
system, the mandatory deposit system.

Mr. HUGHES. Over what period of time?

Mr. OMAN. Out of 40,000 titles in print, 146 were sent in as a
result of demand, and that was maybe one-quarter of the total that
came in altogether, but this is really a very small amount of the
work that is being created. But maybe it is all that the Library
needs at this particular juncture in history. Perhaps when ma-
chine-readable works become more relied on by scholars and archi-
vists we will increase the demands and rely more heavily on the
works that come in through registration.



249

Mr. HUuGHES. Dr. Billington, for Library purposes do you have
any need or do you want the 100,000 commercial photographic im-
ages that the Olan Mills Corp. generates a week?

Mr. BILLINGTON. Well, I can’t answer that. I don’t know what the
photographs that the Olan Mills people generate every week are.
We have an enormous photographic collection, which is an increas-
ingly important record of the American experience. You are asking
another of a series of questions, I think, as to what the Library re-
tains for its permanent collections of these, and I think there are
a lot of decisions that have to be made, but we really retain a great
deal of these materials. Whether we would retain this particular
set or not I don’t know, but we are dealing with the kinds of num-
bers and the kinds of decisions that it is hard to give you an honest
assessment of on the basis of anecdotal and episodic examples of
this kind.

Mr. HUGHES. Are they commercial photographs you retain, or are
they specialized photographs like kids’ school pictures?

Mr. BILLINGTON. Well, the acquisitions policy of photographs is
based on a wide variety of acquisitions, but a great deal of it comes
in from the copyright collections. This is one of the really immense
special collections at the Library, and it benefits from having a
fairly rich segment to go through that comes in automatically. Oth-
erwise, it wouldn’t be anything like the collection that it is.

Mr. HUGHES. Yes, but the vast majority of commercial photo-
graphs, would the Library of Congress have any interest in?

Mr. BILLINGTON. Well, it is rather hard—not really, of course. I
mean our main interest isn’t in commercial photographs, no. I
think the answer to that question is no, the vast majority, but
there will be some that could be very important for the national
collection.

Mr. HUGHES. I have some additional questions, but I have gone
well beyond my time.

The gentleman from California.

Mr. MOORHEAD. Thank you, Mr. Chairman.

Dr. Billington, we are going through a bill here that is very im-
portant to your Library and to all the intellectual property field.
What I would really appreciate if you would do—I guess it doesn’t
do us any good to just be opposed. I would like for you and for Mr.
Oman to go through all of the areas that are covered by this bill
and tell me, in a letter or otherwise, with a copy to the chairman,
where you think the Library or the Copyright Office or the Tribu-
nal could be changed for the better, what we could do to improve
the quality of work by legislation.

We agree that many mngs here may be detrimental, but I don’t
think just saying we are against it is going to prevail with the two
top people in the Senate on this subject already on this bill. We
have to be positive in what we are going to do. I think you will get
a lot of ears that are willing to listen to your expertise, but we
have got to go beyond where we are right now, especially with the
Tribunal. I think they probably have n doing their major job
well, but you have got to admit, if there is the kind of controversy
among the members of any kind of an agency that you have had
here, it perks up a lot of attention.
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I would like to know what rules you think could be changed in
the Tribunal, how that Tribunal could be changed, or even in basic
format—bring it more closely under the Register of Copyrights—or
what we can do not only in the quality of the product they put out
but in the perception that it gives the public to improve it, so that
Bill Hughes and I and others won’t be faced with complaints on a
regular basis.

I think you are the best able to do that of anyone that I know
of, and I would really appreciate that expertise.

Now, Dr. Billington, it is your opinion that H.R. 897 is not going
to save money if it is going to cost a substantial amount of mone
beyond what is being spent now. Could you elaborate and provide
us with your best figures?

Mr. BILLINGTON. Elaborate on the ﬁgures?

Mr. MOORHEAD. Yes, and if you can’t now, help us out in a writ-
ten answer later.

Mr. BILLINGTON. Yes, I will. I mean there are three categories of
cost—the direct acquisitions cost outlays; there would be additional
costs involved in the complex bibliographic work of identifying
these things that aren’t registered but that you want to claim,
much more expensive than it probably seems; it would take a lot
of expert calculation as well as judicial and administrative costs in
going after the ones you aren’t getting; and then there would be the
oregone costs, which are almost impossible to calculate, particu-
larly in-the unpublished areas where we wouldn’t even know about
these works. i : :

Costs—when- you are talking about the Nation’s creative and cul-
tural heritage, it is very difficult to put numbers on it, because it
is the same as we have with the security problems at the Library.
People say, “Well, they are not that serious; we shouldn’t take such
drastic steps;” but it 1s impossible to calculate what the loss to the
Nation is:

I just had dinner two nights ago with the head of Sloan Ketter-
ing, and he told me that one of the most important breakthroughs
that they have just .made in cancer research was a direct result of
a volume of which there was a single copy in the Library of Con-
gress from the 19th century. That was just a sheer accident that
I happened to be having dinner with this particular gentleman, but
it is testimony like that that makes you realize that you can’t put
a value on any loss, and particularly the uncertainties that are in-
volved in something like this. . _

But we will be happy to provide you—with some statistics here,
rather than rattle them off—incidentally, I am very happy to pro-
vide you with a detailed analysis of just the kind you talked about
breaking down the different components in both cases.

Mr. MOORHEAD. We would very much appreciate that.

[The analysis follows:] '
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The following analysis assumes that there no longer would be a mandatory
registration system and that the present incentives to registration no longer would
exist.

We have calculated increases in staff for the Acquisitions Division needed to
demand published works that would no longer be registered, and would therefore be
unavailable for selection for the Library’'s collections. We have not estimated the
administrative and space costs of increasing the size of the Copyright Acquisitions
Division from 15 to 148 personnel in five years.

We have not attempted to estimate the increased cost either to the judicial
system for handling infringement litigation that is obviated currently by the existence
of a strong registration system, or to the Department of Justice for handling demands
for works that publishers refuse to deposit voluntarily.

It is also impossible to put a value on the cost to the intellectual property
business community that would result if we no longer maintained a fully comprehensive
registry of the nation’s creative works--a registry spanning a century containing nearly
25 million works that is constantly relied on by the courts in the course of copyright
litigation, and by the business community for thousands of commercial transactions
yearly. As this national record withers, so will its usefulness until it is ultimately
abandoned.

If the registration of published works were to decline from 367,000 annually
at the rate of 20%, 10%, 10%, 5%, and 5% to 215,000 during the first five years
following enactment of HR 897, and then remained fairly constant for the following five
years, and the registration of unpublished works declined from 220,000 annually by
about two percent annually for the first five years to 199,000, and thereafter remained
constant, then the following table represents the overall fiscal and staff impact.

In summary, the figures shown below indicate a cumulative additional
appropriation of $14 million for the first five years and $28 million for the full ten
years:

Current (FY93) 518 $9.5 - -
(A) (B) (C) = (B)-
Staff | Appropriate | Appropriate (A)
t d d Funds Additional
Funds with Appropriat-
w/out HR HR 887 ed Funds
887 (¢ millions) | ($ millions)
($ millions)
HR 8987 Year 1 525 $9.5 311.0 $1.5
HR 897 Year 2 529 $9.5 $11.7 $2.2
HR 897 Year 3 537 39.5 $12.56 $3.06
HR 897 Year 4 538 $9.5 $12.87 $3.37
HR 897 Year 5 543 $9.5 $13.37 $3.87
SUB-TOTAL $47.5 $61.5 $14
HR 897 Years 6 - 10 | 543 $47.5 $61.5 314
TOTAL $5 - $123 $28

'The staff of the Copyright Acquisitions Division is included in this column. As the
staff in copyright proper declines from 503 to 395 over 5 years, the acquisitions staff
would climb from 15 to 148.

70-857 0 - 93 - 9
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Mr. MOORHEAD. You have characterized the Library of Congress
as a national library, and you have started to explain some of the
people that have used it. Can you give some idea about some of the
users of the Library?

Mr. BILLINGTON. Yes, sir. We have about 800,000 users that ac-
tually come to use the 22 reading rooms that we have here. We an- -
swer about 1,400,000—this is just statistics for last year—requests
from around the country. The users, of course, are very varied.
There is the Congressional Research Service which serves the Con-
gress directly; there are serious scholars and researchers that do
use us, for instance, for the history of the motion Eicture industry
which is having its 100th anniversary this year; scholars using the
film collection as well as traditional research materials. This helps,
of course, keep markets alive for films, and it helps the industry
itself. It is used in popular works.

Herman Wouk moved to Washington basically to use the Library
of Congress’ resources while writing “War and Remembrance.”
David McCulloch will give you the same testimony about many of
his books and so forth. Documentary filmmakers like Ken Burns
spent many months using the Library’s prints—we were just talk-
ing about the photographs—and the manuscript collection as well
to create his award-winning Civil War documentary film.
Interlibrary loan which we do for free—unlike other research li-
braries which charge for it—we are free for libraries in every con-
gressional district in the country; researchers using the Library’s
copyright card catalog to research the copyright status of works
used in other works—major motion pictures, books, et cetera.

In short, the promotion of progress in the arts and sciences, a
constitutional provision on which this whole enterprise is based, is
actively promoted by these collections which, in turn, reinvigorate
the creativity of the country and keep it going so that there is an-
other generation of Feople to be concerned, in turn, about protect-
ing their intellectual property and taking the risks that creativity
involves. .

So there is really a wide variety of users besides the obvious ones
of this Library, but it does refuel the creative and the productive
processes of the country, we think, and that is perhaps not as fully
recognized or even as often acknowledged as it might be.

Mr. MooRHEAD. Dr. Billington, you have given us some informa-
tion about the exchange and gift program. Can you elaborate how
this program works?

Mr. BILLINGTON. Yes. Materials received through copyn;ight,
through Federal libraries and other sources that aren’t needed b
the Library are exchanged for materials that are needed throszK
exchange agreements with thousands of institutions throughout the
world. They are also used in -our donation program to help under-
funded U.S. libraries. We give away—we don’t sell any duplicates
or anything of that kind, but we give them to underfunded libraries
throughout the country—in prisons, Indian reservations, and other
libraries throughout the country. We give away thousands and
thousands of books each year as well as using them for exchange
and gifts, acquiring things that are needed by the national collec-
tions but that are especially difficult to acquire through the normal
kind of book trade. So it is a very important part of what we do.
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Mr. MOORHEAD. There are some who believe that in order for the
Register of Copyrights to perform the duties of the CRT he needs
to be appointed by the President to avoid a Buckley v. Valeo prob-
lem. The fourth circuit in 1978, in Eltra v. Ringer, 579 F. 2d 294,
made a holding which I would like to put in the record but which
is too long for me to read as a part of this question.

[The holding follows:]

The Pourth Circuit in 1978 in Eltra v. Ringer, 579 F.2d 294,

held that:
»...The operations of the Office of the
Register are administrative and the Register
must accordingly owe his appointment, as he
does, to appointment by one who is in turn
appointed by the President in accordance with
the Appointments Clause. It is irrelevant
that the Office of the Librarian of Congress
is codified under the legislative branch or
that it receives its appropriation as a part

of the legislation appropriation. The
Librarian performs certain functions which may
be regarded as legislative (i.e.,

Congressional Research Service) and other
functions (such as the Copyright Office) which
are executive or administrative. Because of
its hybrid character, it could have been
grouped code-wise under either the legislative
or executive department. But such code-
grouping cannot determine whether a given
function is executive or legislative...

Mr. MooRHEAD. The final portion of it is this:

“The Supreme Court has properly assumed over the decades
since 1909 that the Copyright Office is an executive office, operat-
ing under the direction of an Officer of the United States and as
such is operating in conformity with the Appointments Clause.”

This decision is pretty clear. It would appear that there is no
Buckley v. Valeo problem in the Copyright Office. We don’t need to
make the Register a Presidential appointment in order to transfer
to him CRT functions. Is this correct?

Mr. BILLINGTON. I'm sorry, but could you just rephrase the final
question again, please?

Mr. MOORHEAD. All right. The decision in the Supreme Court is
rather clear. They are saying that there is no Buckley v. Valeo
problem in the Copyright ce and that we don’t need really to
make the Register a Presidential appointment to transfer CRT
functions to him. Is this basically correct?

Mr. BILLINGTON. Yes, we believe so. We got our Congressional
Research Service to look at it, and they thougit that the CRT func-
tions could be easily transferred to us, as I indicated in my testi-
mony, since the Librarian is a Presidential appointee and they
didn’t see that there were any legal obstacles to that at all. I think
that has been upheld.
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Mr. MOORHEAD. Mr. Oman, the lawyer down there, do you want
to reply to that?

Mr. OMAN. Yes. I would ee with the fourth circuit’s assess-
ment, and that judgment was borne out by the study that was com-
missioned by Mr. Hughes of CRS. -

Mr. MOORHEAD. I know I have gone way over my time, but I
wanted to ask Dr. Billington one more question.

You indicate in your statement that this bill separates the Copy-
right Office from the Library of Congress. Could you elaborate on
that, please.

Mr. BILLINGTON. Well, there has been, as you know, a 123-year
tradition which has worked well, really, with two objectives: to
maintain a strong copyright law and, at the same time, a vibrant
Library of Congress. There is the constitutional mandate to pro-
mote the progress of science and the useful arts, which is, in part,
a social contract with authors who create works and at the same
time make them available to the public and the Library of Con-
gress, makes them available for the serious users, the variety of
which I have already alluded to.

Historically, deposits come in through copyright, and much of
this unique published and unpublished material would not be here
but for the copyright deposit, and, as I indicated in my testimony,
Mr. Moorhead, we fear that mandatory deposit won’t work, and we
know that our budget is being trimmed back so that we cannot ex-
pect to purchase what we do not otherwise receive by copynt'ght.

The close working relationship between the Copyright Office and
the Library of Congress helps us to get materials not only in the
least onerous way but also the best quality material for preserva-
tion purposes. That is a new problem that has come up; it is some-
thing I know you are familiar with, Mr. Chairman, and have been
very helpful with on film preservation, because the motion picture
agreement gives us better quality copies of 35-millimeter film, for
instance, than mandatory deposit will; that is, there are no splices,
it is not an old projection print, and so forth,

So we think, in summary, that the relationship has been a good
one. We don’t doubt that it is subject to reexamination and that
there are particular improvements, but to move from particular im-
provements which may seem minor to changes which will have un-
certain effects and could have very devastating effects seems to us
a radical step, and we do not think that mandatory deposit as an
alternative is likely to be cheaper and, in fact, is more likely to cost
morie rgoney than the copyright deposit system as it has historically
evolved.

Mr. MOORHEAD. Thank you, Doctor. I know I have gone well be-
yond my time, and I want to thank the chairman for allowing me
to do that.

Mr. HUGHES. They are important issues.

The gentleman from Rhode Island.

Mr. REED. Thank you, Mr. Chairman. I just have a few ques-
tions. .

Mr. Oman, in your testimony I think you indicated you take no
position with respect to the transfer of CRT functions to your office,
that any mechanism would be appropriate in your view.
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Mr. OMAN. Those that are on the table all strike me as workable,
and we would be able to exercise the authority that is proposed for
us under the authority of the Librarian; yes, sir.

Mr. REED. And we can assume from that that you don’t antici-
pate any adverse financial impact on your office by that reorganiza-
tion or, another issue, increased litigation because of the changes
that are proposed that you would have to deal with.

Mr. OMAN. Those costs, if the amendment that I had requested
is made to the legislation, would be borne by the royalty pool, the
3200 million royalty pool that would be overseen by the new proce-

ures.

The litigation costs perhaps would be increased for the parties at
the outset as they get used to the new system and people get used
to the new standards that are established by the bill. It would es-
tablish as the benchmark, which the arbitrators would search out,
fair market value, which is a change in the standard from what
was originally proposed in 1976. This would require additional liti-
gation to sort out, but I think this system could settle down to a
routine after a few years and be as cheap if not cheaper than the
current system.

Mr. REED. I'm having a little bit of difficulty in sorting out the
principal issue. I think your principal objection, both Mr. Billington
and Mr. Oman, to the legislation is that it would discourage depos-
its to the Library of Congress of materials, and just to clarify
again, in your mind, Mr. Oman, and I presume Mr. Billington, you
have separated that from any reorganization issues contained in
the bill; you see this as a totally separate issue, that we could go
ahead and reorganize the Copyright Tribunal transfer functions, §o
a Presidential appointee or not do a Presidential appointee, and it
is separate from the issue of deposits. Is that correct, just for my
clarification? ,

Mr. BILLINGTON. No. I think the question of the Presidential ap-
pointee or not—in-other words, removing the control over regula-
tions and staffing from the Library is a very serious part of the risk
to the acquisitions policy and to the sustaining of the collections of
the Library of Congress.

The other question is totally removable, the removal of the Tri-
bunal. Yes, absolutely, a variety of mechanisms can come. But the
question of moving it, the Copyright Office, out of the Library of
Congress organizationally, which is what happens if you make it a
special Presidential appointee, and presumably an executive
branch agency, raises then a whole new set of questions for the Li-
brary’s acquisitions that are of the gravest concern. But the Roy-
alty Tribunal, yes, that is quite separate.

Mr. REED. Could you just elaborate, and I know time is short,
but what grave questions would be raised if Mr. Oman worked for
the President of the United States and didn’t work for you?

Mr. BILLINGTON. Well, the question of making effective regula-
tions, the whole question of how you are going to define and en-
force the continued receipt of books; it is a very simple matter. As
it is, the Librarian is able to enforce not simply the acquisition of
books but the original constitutional purpose of advancing progress
in the arts and sciences by our continuing to assemble this univer-
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sal collection to directly see to it that both staff and regulations
and our activities are doing this.

There is no reason why good copyright law—and maybe we can
improve it in certain respects as well as-good administrative prac-
tices—that any accumulation of particulars can’t be well handled
under this line of command, which is directly responsive to the
Congress in any case, and we are happy to try to correct it or take
a hard look at it, and we will in response to Mr. Moorhead’s ques-
tion earlier. .

But the separation out of this would mean we would have to
reinvent the wheel, and it would cost a great deal of money and
duplication to, in effect, assure that we would have anything like
the same kind of level or speed in the acquiring of materials. That
is very important too because of delays as well as cost, and we
think it would end up costing more money, so that the admirable
intention that seems to underlie many of these proposals—that is,
to. streamline and save money--would, in fact, almost certainly
have the opposite effect in the end, in our view. .

Mr. REED. But it is at least theoretically conceivable that you
could bifurcate the functions and give the Library statutory respon-
sibility to receive deposits—in fact, mandate deposits and create in-
centives to make people deposit, give you regulatory authority to
promulgate regulations about how andy when you receive deposits
while, at the same time, giving responsibilities for issuing registra-
tions of copyright and all of the tgings that the Copyright Office
does now in a separate form, is that at least theoretically conceiv-
able? Your argument would be, it would be expensive.

Mr. BILLINGTON. The bill removes two of the three incentives
that exist, so I think it——

Mr. REED. Again, I don’t want to belabor the point, perhaps the
disincentive to deposit is one thing, but I don’t see—and Ill stop
here—the immediate connection between who is responsible for
running the copyright, be it an employee of the Library of Congress
or a direct appointee to the President.

But one final line of questioning. I think in Mr. Oman’s testi-
mony he indicated that Canada basically has a system which is
pretty much voluntary and perhaps somewhat similar to the direc-
tion in which this bill is headed. Is their national library—I pre-
sume they have one—languishing because no one deposits, and
they can’t acquire collections, and the Canadian culture is at risk?

Mr. BILLINGTON. I think to some extent. I think they get some-
thing like 6,000 deposits annual registration whereas we get some-
thing like 640,000. I mean there is quite a difference.

Mr. OMAN. In fact, in Canada the deposit aspect is not part of
the Canadian copyright law, so the 8,000 registrations that I made
reference to were orﬁ to establish the prima facie validity of the
certificate which would be used in court to facilitate the trying of
a copyright case.

The Library of Congress is unique in the world in terms of the
scope of collections, the media of collections. If it is the National
Library of Norway, they collect books in the Norwegian language.
That is fairly easy to keep track of. They don’t have any aspirations
to universality. That is why we need works coming in from all over
the world, from every aspect of our copyright industry, and why de-
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posit is such an important part of our copyright registration sys-
tem.

Mr. BILLINGTON. Yes, the Canadians collect only books, so that
they don’t have this wide, comprehensive collection of total creativ-
itx; and, second of all, of course the law now provides for the best
edition of a work which the Library is able to determine with its
expertise in terms of its acquisitions.

Mr. REED. Thank you.

Mr. HUGHES. I thank the gentleman.

The gentleman from Florisa.

Mr. McCoLLUM. Thank you very much, Mr. Chairman.

Mr. Oman, in your opinion, is l;;{xere any need for somebody mak-
ing degerminations like the Copyright Tribunal makes to be an at-
torney?

Mr. OMAN. The question was asked yesterday of Professor
Damich, and he ventured the opinion that it helps facilitate the or-
derly administration of the procedures by having trained attorneys
exercising those functions. Historically, we have not required them
to be attorneys, and some of the most distinguished Commissioners
on the Copyright Royalty Tribunal were not attorneys, but it per-
haps would facilitate matters if everyone were speaking the same
language and understood the rules of evidence and could speed up
the administrative process. But I would say that it is not an essen-
tial aspect of the job if, in fact, the person involved were conscien-
tious and hard working and dedicated to coming to grips with the
issues.

Mr. McCoLLuM. Thank you. It was that testimony that he gave
yesterday that prompted my question, and I appreciate your com-
ment on it.

Mr. Billington, the photographers that are going to testify today
or the folks representing them say that most photographs are not
registered under the current system and that the argument that
the Library would be deprived of key photographs therefore is real-
ly not very justified. One of their statements says that there is no
systematic way of tracking the photographs deposited in connection
with registration applications and there is no genuine interest in
those photographs that are filed in the Copyright Office as far as
expanding the Library’s collections is concemes. Do you have any
comment on that assessment by some of the witnesses that are
going to follow you?

Mr. BILLINGTON. Well, I haven’t seen this testimony, and we
haven’t had very much time to prepare for these hearings. This is
a highly technical question.

I think there may very well be some adjustments that are desir-
able in how much we bring in, but I do know that in size and di-
mensions, copyright deposit has very much enriched the photo-
graphic collections which are becoming increasingly important in
the Library. So I would be happy to take a look at their arguments,
but I think it would be more responsible of me to read the full tes-
timony and give you as part of perhaps the response to questions
that Mr. Moorhead has already suggested

Mr. McCoLrLuM. All right. That would be fine. I was just curious
if you had a response.
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I am curious, Mr. Oman—if I could ask you a photography type
of question as well—is there, in your opinion, any value to the
proposition that if somebody is a photographer and they don’t reg-
ister all of their photographs because there are thousands and
thousands of them, I suppose, that they would have difficulty in
suing with regard to those they don’t register—is there some value -
in the argument that that difficulty actually is a positive thing be-
cause it would reduce the potential litigation out there? In other
words, is there a problem that, if every photograph somebody takes
and you can recover damages for somebody replicating it, that you
are going to potentially clog the court systems or make trouble for
s}t:mip)ody? I mean I have heard that argument made. What do you
think?

Mr. OMAN. Was that question of me, Mr. McCollum?

Mr. McCoLLuUM. That is a question of you, Mr. Oman.

Mr. OMAN. The issue of registration of photography has been a
problem for some years. There are companies like Olan Mills that
have had problems with people copying their portraits. As a gen-
eral rule, they don’t register their works with the Copyright Office
except when they go into court. Their problem has been convincing
the courts that the person who commissioned and paid for the pho-
tograph, the portrait, isn’t entitled to have somebody else make a
copy of it, and that has been their difficulty in enforcing their
rights more than the onerous burden of the registration system.

I do think that the requirement of registration and depositing of
copies does serve the long-term interests of the Library of Con-
gress. I could imagine a question being asked in 1870 of the Librar-
ian, “What use is served by taking into the collections all of the
photographs of Matthew Brady?” who was essentially a commercial
photographer back during the Civil War. The fact that we have
those works in the collection of the Library of Congress accounts
for the extraordinary documentary that Ken Burns put together on
the Civil War.

Let me ask Ms. Schrader to add a few technical points on that
matter.

Mr. McCoLLuM. Certainly. I would be happy to have you do that.

Ms. Schrader.

Ms. SCHRADER. I just wanted to underline the point that there
was a major change in the Copyright Act effective in 1978. Before
1978, the presumption of the law was that the commissioning party
in the case of a portrait photograph owned the copyright, the pho-
tographer did not have the copyright. We changed the law in 1978.
That is probably a good result. But the problem since then has
been that the public has not really accepted that change com-
pletely. The ordinary person doesn’t understand why they can’t ﬁo
to a less expensive place to get duplicate prints of the photographs
of their children and their parents and why they have to go back
to the original photographer to get the duplicate prints, and I think
that is a major part of the problem of the enforcement of photog-
raphers’ rights, especially in the case of the studio photographers.

Mr. McCoLLUM. Rather than registration problems, yes.

Ms. SCHRADER. It is not registration.

Mr. McCoLLUM. Right.
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Mr. OMAN. And we have bent over backwards to accommodate
them. We are allowing them to submit videotapes of 3,500 photo-
graphs for one fee of $20. We have been doing things like this on
a regular basis to make their lives easier. We still haven't gotten
all the way there, but we are determined to bring them into the
system as best we can.

Mr. McCoLLuM. One last question, Mr. Chairman, if you will in-
dulge me, to Mr. Billington.

You have suggested that we do a study or have a study done, and
you have listed quite a number of questions as to the impact on the
Library and on the registration system that needs to be analyzed.
Who, in your opinion, would be the type of person or persons quali-
fied to do such a study? Who should we be having look at this if
we were to pursue that avenue?

Mr. BILLINGTON. I really think we can do the study ourselves.
The Congressional Research Service did a legal opinion on this
question of the Tribunal and whether a new appointment is nec-
essary for it. We have a tradition of doing objective studies for the
Congress, and we could do it in-house, or we could get a combina-
tion of in-house and outside people.

Mr. McCoLLuM. How long do you expect it would take to do that
study if you did it?

Mr. BILLINGTON. I don’t think terribly long.

Mr. McCoLLUM. In other words, a few months? You could do it
this year?

Mr. BILLINGTON. Sure. In terms of response, at least the way Mr.
Moorhead was setting up a set of questions. It depends whether
you want the study as a general, comprehensive study of the prob-
lem or a particular response to the provisions of this bill. But in
either case, I don’t see that this study would take a great deal of
time. I think we have pretty good statistics and so forth. We have
a lot of things to clarify.

One thing on this question of photos, for instance: We get a lot
of things which we copyright which we don’t add to the collec-
tions—jewelry, figurines, wallpaper. I mean a lot of these things in-
volve intellectual creativity but are not properly parts of the collec-
tions. Much of the commercial photography would surely fall in
that category as well, but some of it is important.

Most of the photographs we get are by gift and direct bene-
factions rather than through copyright deposits. We do get some in
this category, but we get a lot of things that are copyrighted that
don’t become part of the national collection, so I don’t think people
should be shocked, and I see no reason—I mean I see it as part
of my responsibilities as well as the Register’s responsibilities to
define and constantly update and revise copyright policy, that is
part of our statutory responsibilities, as well as be concerned about
the acquisitions policy.

So I think if there is a set of specific things that concern the pho-
tographers—we changed, for instance, our copyright registration of
serials so that they could bulk register a whole amount, and I cer-
tainly am grateful for the airing of problems and for calling to my
attention an additional range of concerns that I will want to be
more attentive to in the future as well.
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Mr. McCoLLuM. Thank you, and thank you very much, Mr.
Chairman.

Mr. HUGHES. Just to follow up on the gentleman’s line of ques-
tioning, you know, we very much appreciate the Congressional Re-
search Service’s legal memo on basically Buckley v. Valeo and
whether or not there are any constitutional infirmities involved in
basically the Register of Copyrights making some of the decisions,
raising some of the separation of powers questions. But my recol-
lection is that that was a fourth circuit opinion; certiorari was not
sought in that case. So at least for all purposes in the fourth circuit
that may be the law but may not be the law of the land because
the Supreme Court has never spoken on that.

So one of the questions is whether or not it is worth the risk. We
are talking about a lot of money first of all, and if in fact there are
some—if the D.C, circuit were to come out, for instance, with a de-
cision that would put that in question, who can say, first of all,
what would be the ultimate decision? I don’t know, and while I
think the CRS memo is helpful, it doesn’t resolve the problem for
us.

But more importantly and more to the point—and I don’t know
what the answer is—is deposit policy, the needs of the Library of
Congress driving the policy in copyright, and if that is so—and I
think it does to some extent—is that healthy?

I don’t know what the answer is to whether or not the Register
of Copyrights should be a Presidential appointment. I have heard
it argued in discussions I have had with individuals about it. They
say, well, it may unduly politicize the Office. Well, it hasn’t politi-
cized the Office in the Commissioner of Patents. Basically your job
is every bit as important as the Commissioner of Patents. I would
assume you would argue that. I think it is. You are paid the same
salary, as I recall. It would give you certain amount of independ-
ence you presently don’t have.

I think it is rather clear that Dr. Billington’s concerns are a lot
different in some respects because of his concerns about deposits in
the Library than copyright policy concerns, and that may not be
bad. It may be that it doesn’t present that kind of a conflict of in-
terest that, as policymakers, we should worry about it. But those
are issues that I think are legitimate for discussion and debate,
and it has nothing to do with Dr. Billington, you have been a very
able administrator of the Library of Congress; it has nothing to do
w}ilthdthat. It has to do with good copyright policy for the years
ahead.

Mr. BILLINGTON. Mr. Chairman, with all due respect, I don’t see
why the Librarian of Congress cannot be entrusted to be concerned
about good copyright policy as well as acquisitions for the Library.
I am entirely a public servant at the service of the Congress, and
these various considerations I am happy to have brought to my at-
tention as well as to this committee’s attention and to see that we
give them due care and consideration. I have certainly alwa{s
viewed my responsibilities as including good copyright policy. In
fact, it is part of good copyright policy. It is one of the, really, two
purposes, not only to protect the rights of authors but to facilitate
the national collection which can be a base for the next generation
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of authors and the continuation of the tradition, which we will con-
tinue to protect, of intellectual property rights.

Mr. HUGHES. But, Doctor, in all candor, I hope that you are the
Librarian for the next 200 years, but you won’t be, and we are talk-
ing about policy, what is good policy. Now it may very well be that
you can reconcile those issues without too very mux difficulty in
the public interest, but how about the next Librarian of Congress
when these issues come down the pike? We are going to have, with
increasing frequency, the problems photographers are having, the
problems that the software people have alluded to.

Your major interest, rightfully so, is to make sure that we have
and continue to have the best library in the world. Now in most
instances, your interests for that and the interests of developing
good copyright policy are identical perhaps, but that is not always
the case. We see some problems already. We saw it back in 1988
when we modified the law in the Berne Implementation Act. I
would assume that gave you much heartburn. In fact, as I under-
stand the history o% the issue, it was held up for a number of
months while we argued and debated just how to resolve it, and
the way we resolved it was to set up a two-tiered system.

So we already have some conflicts that have developed. It has
nothing to do with Dr. James Billington and his leadership of the
Library of Congress, it has to do with policy, good policy, good copy-
right policy.

Let me ask you some questions, Ralph. On pages 5 and 6 of your
statement you indicated that in moving supervisory authority over
the Copyright Office and by eliminating the incentives supporting
registration we diminish the responsiveness of depositors to the Li-
brary’s needs. Can’t we cure the regulatory problem by giving the
Libr‘;arian the authority to promulgate regulations under section
4077

Mr. OMAN. They are promulgated under the authority of the Li-
brarian today, and I suspect that that would continue under the re-
gime you are proposing.

The larger question, I think, is whether or not the Register of
Copyrights will be sensitive to the needs of the Library in a bal-
anced way, in a way that promotes the long-term policies that un-
dergird the copyright laws, and I would think that a change in the
lines of authority and the giving of an independent authority to
make demands under 407 to the Librarian would not necessarily
be the most efficient way of handling the issue.

Mr. HUGHES. What I am interested in—and the point is, your
suggestion that making the Register a Presidential appointee
might somehow lead to a different approach than we currently
have. If that is true, doesn’t that demonstrate that there is some-
wl‘iat gf a conflict between copyright policy and Library acquisition
policy?

Mr. OMaN. Of course, under the current regime a copyright reg-
istration deposit satisfies the mandatory deposit, so there is a great
deal of overlap there in joint recordkeeping, and we do work to-
gether in both areas.

Mr. HUGHES. But doesn't it indicate some conflict? That is my
point.
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Mr. OMAN. The conflict I see is conflict that is healthy in promot-
ing the underlying purpose of the copyright law. I don’t think you
would want in the efficient administration of justice a Register of
Copgrights who was, as Cindy Daub said yesterday, in the pocket
of the copyright industries. The courts would not defer to our cer-
tificates, we would not have the independent judgment, we would
not be promoting the public interest.

I think having a foot in the Library camp, the user camp, and
a foot in the creative community camp is very helpful in promoting
the congressional purposes enunciated in the Copyright Act.

Mr. HUGHES. I see the conflict, and let me give you a good exam-
ple of the kind of conflict that I am concerned about.

Have you read the written statement of the Newsletter Publish-
ers Association, in particular the appendix, which reproduces a let-
ter of yours to Mr. Warren dated January 4 of this year?

Mr. OMAN. I don’t recall that specifically, but we have had many
conversations with the Newsletter Publishers, and I am familiar
with the issues involved. : ;

Mr. HuGgHES. I will give you the letter, if counsel can provide
that. In the letter to Mr. Warren, you deny his request to use the
Copyright Office’s group registration procedure for daily news-
papers. Mr. Warren publishes daily newsletters and will testify
later. Your regulation permits daily newspapers to register all the
issues of a newspaper 1n one mont{1 on one application for one fee
of $40 when accompanied by a microfilm deposit. That is a very
good idea, and I support that. I think that is forward looking and
good policy. :

But Mr. Warren comes along with his daily newsletters, and you
say to him no, and the reason you gave him is the following—and
I quote—“The Library’s interest in acquiring daily newsletters can
be fully satisfied by a few purchases and mandatory deposit.” The
group registration is for voluntary copyright registration under sec-
tion 408, isn’t it? '

What you are saying very clearly in the letter, it seems to me,
is that because the Library can get what it wants for its purposes,
you are (Foi g to deny a request to use a copyright registration pro-
cedure designed to relieve unnecessary burdens and expenses on
the part of copyright owners who are forced to register their works
in order to preserve their legal rights. What copyright purpose is
served by such a refusal?

Let’s be clear about the consequence of that decision. What you
are telling Mr. Warren is that if he wants to make sure he can re-
ceive statutory damages and attorney’s fees for infringement, he
has to register every single day each of his 13 newsletters. That is
clos;al tg’ $9,000 in registration fees alone. Have I missed something
in that?

Mr. OMAN. No. I think you have laid out the issues exactly as
they are, Mr. Chairman. We have had long conversations with the
Newsletter Publishers. We are, in his case, making available the
normal procedures of the law that were established by Congress,
the single fee, the single registration. The privilege of group reg-
istration is an exception to the general rule that we have allowed
in certain instances when it serves the long-term interests of the
Library.
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We undertake to make the changes even though it costs us more
money, and it is more difficult to examine them. There are admin-
istrative burdens that result, but we are willing to bear those bur-
dens if there is something in exchange. There was something in ex-
change for the daily newspapers, because we got them on micro-
fiche copies, they went directly into the collections of the Library
of Congress; it was a good deal from the public’s point of view.

The newsletters—the Library is not interested. Why make spe-
cial arrangements for them if we can’t make special arrangements
across the board? That would be your decision to make if you want
us to reorder our procedures. We would be happy to do that. But
in this case we decided that there was no good public interest
served in making that exception to the normal procedures.

Mr. HUGHES. My only point is that, it is an area where conflict
exists, where policy decisions that are of interest to the Library of
Congress are influencing a decision for a copyright owner who
wants to protect his works against infringement. That is the only
point I am making.

Mr. OMaAN. I think I should point out that the strongest opposi-
tion to changing the procedures in terms of daily newsletters came
not from the Library but from the Examining Division of the Copy-
right Office. They are not serving the interests necessarily of the
Library, they are looking at their own work statistics, and their
own work flow.

Mr. HUGHES. I understand.

Mr. OMAN. But this is an issue that we can reexamine obviously,
and we will be happy to talk to Mr. Warren and others in this re-
gard.

Mr. HUGHES. I have gone well beyond my time.

Does the gentleman from Florida have any more questions?

Mr. McCoLLuM. No.

Mr. HuGHES. OK. I have a number of questions, but we will sub-
mit them to you in writing.

Let me assure you, we look forward to working with you to see
if we can’t get all the facts out so that as policymakers we can
make the very best decisions for all concerned—for the Library of
Congress, for copyright owners, users, and for the American public.
We want to effect good policy, and we are going to take our time
to make sure we understand all the problems, all the nuances, and
it will be very helpful if, instead of making statements about the
sky is about to fall in, let’'s get some facts out here and see if we
can’t examine them. We are willing to look at the facts and see if
we can’t work with you in developing good policy, OK?

Thank you very much.

Mr. OMaN. Thank you, Mr. Chairman.

Mr. BILLINGTON. Thank you.

Mr. HUGHES. Our second panel this morning consists of Art Rog-
ers, an artist, and Richard Weisgrau, executive director of the
American Society of Media Photographers. Mr. Rogers hails from
Point Reyes, CA, and is responsible indirectly for the creation of
the sculpture sitting on the table there and directly responsible for
the sculpture being here.
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I want to thank you, Mr. Weisgrau and also Chuck Ossola, for
your efforts, which 1s, I think, one of the finest “show and tell” pro-
grams we have had in some time.

Mr. Weisgrau is intimately involved in copyright issues on behalf
of photographers and the day-to-day problems they face in enforc-
ing their rights. .

We welcome both of you. You may take your seats at the witness
table. We have your testimony, which we have read and, without
objection, will be made a part of the record, and we would like you
to summarize, Mr. Rogers and Mr. Weisgrau, so we can get right
to questions. We have put your statements in the record in full. We
h.ave read them, so it would be very helpful if you could summa-
rize. . :

Why don’t we begin with you, Mr. Weisgrau. Welcome.

STATEMENT OF RICHARD WEISGRAU, EXECUTIVE DIRECTOR,
AMERICAN SOCIETY OF MEDIA PHOTOGRAPHERS, ACCOM-
PANIED BY CHARLES D. OSSOLA, ESQ., HUNTON & WILLIAMS

Mr. WEISGRAU. Mr. Chairman and committee members, coun-
selors, guests of the committee, my name is Richard Weisgrau. I
am the executive director of the American Society of Media Photog-
raphers. In some of the printed materials in evidence and before
you, you will see the name “Magazine Photographers.” We are the
same organization, having recently changed our name to keep cur-
rent with the technology. Generally, our association is known as
the ASMP in the trade.

On behalf of our panel—Mr. Ossola, our general counsel; Mr. Art
Rogers, an ASMP member; and his counselor, Mr. Donald
Prutzman; and Mr. Vincent Striano, the president of ASMP, who
came all the way from Washington State to sit in on these hearings
and who singlehandedly directed our organization to look into this
copyright registration issue 18 months ago—I want to thank you.

Mr. HuGHES. We thank him for coming, and welcome.

Mr. WEISGRAU. ASMP has 5,000 members. It has 36 chapters
across the country; it has members on station in 26 countries; they
do editorial, news, advertising, and corporate media photography;
you can find them in the farm fields of Kansas today and in the
fields of fire of Sarajevo tomorrow. We have placed a copy of our
book in front of each position there, “10,000 Eyes,” and you may
have that with our compliments. It shows the diversity and quality
of publication photographers’ works.

gopyright is vital to their interest. This bill is critical to their in-
terest. Without copyright, these people are no more than day work-
ers who are highly educated, who spend years training and devel-
oping skills. With copyright, they are men and women with an es-
tate, contributing to an information age that benefits the public in-
terest.

I spent 22 years as a working professional and member of the so-
ciety, 8 years on its board of directors, and now 5 as executive di-
rector. I have been in the trenches, and now I have the l[()rivilege
to coach the people in the trenches. I am going to speak to you
about what is going on out there. I am not going to talk to you
about what I think happens, I am going to tali to you about what
I know happens.
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The vast majority of photographers simply do not receive the
benefits of the copyright law when they are infringed. It is a good
law when everything is working, but when there is an infringement
it breaks down for photographers. Dorothy Schrader has said the
ordinary person doesn’t understand. I agree with her. All the peo-
ple out there are ordinary people. The vast majority of people don’t -
understand, and there is a lot of infringement on account of it.

I deal with infringement of ASMP members’ work on a regular
basis. I get the phone calls. After determining that they are bona
fide infringements, I ask the question: “Did you register prior to
this infringement?’ Ninety-nine percent of the time, the answer to
that question is no. When I explain the principle of actual damages
and profits, I quickly find that a photographer is not in a position
to cover the attorney’s fees and costs to pursue a litigation to en-
force his or her rights. The fact is that they withdraw from the
matter usually feeling quite taken and very exposed in the future.

Photographers can’t afford to pursue cases on principle alone;
they can’t get attorneys to take these type of cases on contingency;
they simply can’t function with the present registration require-
ment in enforcing their rights.

Sometimes I contact infringers on their behalf and attempt to ar-
range a payment. I have actually been told: “Sue me; you will
never recover enough money to make it worth your while.” I have
been told that by infringers. Photographers almost never pursue in-
fringements. The infringers go unpunished; the copyright owner
loses, and the infringer wins. The registration requirement is be-
coming a shield for infringers. -

We have filed supporting histories, and will continue to do that
while the record is open, which document our position. When a
photographer does pursue, as in the case of Mr. Rogers, he is in
for big trouble, and Mr. Rogers will explain that. He took that pho-
tograph which gave birth to that statue. The birth of that statue
then led to what I consider to be a miscarriage of justice.

The new technologies—if you read the wonderful book that the
OTA made in 1985 about the effects of new technologies on the
copyright system, you quickly come to understand that the rate of
infringement in this country will increase. These new technologies
have caused great stress already on photographers.

In the packets of information we have placed before you, we have
placed an ad that we cut from a mail order catalog for “The Rip-
Off Artist.” “Rip-Off Artist Learns to Read.” “Lift a photo, logo, or
drawing, and transfer it to a report, manual, or article.” It’s like
an invitation to steal. You are right, the public doesn’t understand,
but this is how they are advertised to.

This is a photograph of Niblett, the dog, with his pile of hotdogs,
also in your packet, taken by our member, Preston Lyon. This is
a photocopy of a newspaper ad where they scanned his photograph
identically except for his credit line—they did leave his name out
of it—and ran this. When this was discovered, Mr. Lyon came to
us and asked what he should do. He had no registration prior to
infringement. The actual damages might be the market value of a
license to reproduce that image. That might be as much as $2,000.
Mr. Lyon cannot hire an attorney and pursue an infringer with a
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$2,000 reward at the end of the road. It makes it absolutely impos-
sible for him.

[Articles appear in the appendix.}

Mr. WEISGRAU. Last year, Mr. Ossola and I were at a conference,
on a panel, speaking to electronic publishers. An individual on that
panel said to the whole audience, “Well, I think photographers’
works are likely to be priced too high in this new media, so I'm just
going to steal them, and you won’t be able to do anything about it.”
This is an attitude that exists out there.

We are concerned about the Library of Congress and those is-
sues, but we are concerned about survival of photographers. The
ASMP has created an organization, the MPCS—that is, the Media
Photographers Copyright Agency—and it is meant to.imitate the
music composers’ attempts to create licensing agencies within their
own industry to protect their interests, but we will not be able to
protect photographers’ interests with that agency unless this reg-
istration requirement is changed.

Photographers don’t register. Some can’t register. They don’t own
their work product; it is separate from the copyright. They shoot
the product, and deliver it to the client, and never see it again.
Some can't because they are out on locations for months at a time,
shipping materials back to publishers. Those materials are in vast
circulation long before they ever come home. Some don’t because
they can’t afford to. It is money, time, and staff intensive.

Deadlines dictate to photographers. A photographer can come
from an assignment with 200 rolls of film. That is 6,000 pictures,
and the client wants it yesterday. When the photographs are fi-
nally published, it could be months later, and the photographer is
back in the cycle with another client who doesn’t have time to take
all this material and register it. A photographer can produce more
copyrightable works in one day than most authors will produce in
their life.

The copyright is simply not working for photographers, it is
working for the infringers. We have heard the argument that the
Library of Congress needs these deposits. Last year in a meeting
with the curators of the Prints and Photographic Division of the Li-
brary of Congress, they said to me, “We do not rely upon these de-
posits; we do not want these deposits; most of the material that is
deposited is not in a form in which we can use it; we do not ask
to have them sent over here; I think they are sent to somewhere
in Virginia in a warehouse; we never go there; we don’t want to go
there.” When I asked, “How do you get the work?” they said, “We
identify the works we want and go out and secure them.”

It would seem to me that under 407 they have the perfect vehicle
to secure any published work they want. All they have to do is
send a demand letter and say, “Send it in here,” if it hasn’t been.
The Copyright Office or the Library of Congress have said they got
600,000 registered into the Library this year. To me, that says the
system is a failure. There are millions of registered works. This is
such a tiny percentage, it says the system doesn’t work. If they
really want them, they ought to find a more effective way. I don’t
think they really want them all though.
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In my busiest year as a photographer—this is 1981—I created
300,000 images, of which more than 35,000 were published. I would
not register them. How could I possibly register them?

We conducted discussions with the Copyright Office, and I must
say that they have been very cooperative anf they have always lis-
tened sensitively to our needs, and we have just published a paper -
to our members and other photographers about bulk registration,
a new system on videotape. We accepted this gladly because it is
the last best chance we have. It is not a solution. All photographers
aren’t going to register this way. It becomes almost impossible. Let
me explain,

First of all, there is between a $700 and $900 commitment in
equipment to go and do this. Now, as I told you before, 200 rolls
of film in an assignment for a photographer out for a week or so
is not unusual. That would be 6,000 color transparencies. Six thou-
sand color transparencies amount to 80—you put 80 transparencies
in a tray to project it, and this system requires projecting it and
then videotaping those images on to the videotape.

With 80 per tray, 6,000 is 75 trays that have to be loaded, un-
loaded, all the images have to be catalogd, because obviously you
have to be able to igentify any image that is on the tape. They tKen
have to be projected for a time long enough that an examiner can
identify the copyrightable material—we estimate 2 to 3 seconds at
a minimum—then the trays have to be unloaded and refilled and
the next tray loaded and put on.

I did a little method/time motions work last night and just fig-
ured out, roughly speaking, that if you are really quick you can do
a tray in 30 minutes and, if you are not, 45. On a 200-roll assign-
ment, you could take between 37%2 hours and 56%2 hours to reg-
ister, according to this system. No photographer can give a wee
up to register his week’s worth of shooting. If you take the 300,000
images I shot in 1981, if I wanted to bulk register them all, I would
have had to have one person on payroll for an entire year just
doing that. I wouldn’t have had a profit in my company if I had
done that. Not to mention the fact that the photographer can’t hold
the film generally that long. People want this film. You don’t tell
a major news magazine, “Oh, excuse me, I can’t send the images
in because I have to register them.” Their deadline is tomorrow
morning.

They say that the elimination of the registration requirement
will increase litigation. I can’t accept it; I simply can’t accept it. I
have experience with registered photographs. Some photographers
have registered and have had infringements. I have never seen one
of those cases go to court. Why? Infringers don’t want to play in
that game. They are not going to come in and go to court. They set-
tle these cases right away if there is a registered photograph. At-
tormey’s fees keep people out of courts.

The fact is that if it does go to court, attorney’s fees avoid pro-
longed litigation. As they say in the opening pages of this book, the
common defense against an infrinﬁ ment prosecution is, outspend
your opponent when he is a small, individual author. Attorney’s
fees would eliminate that and unclog the courts.

As to the thought that there ‘might be frivolous lawsuits, a frivo-
lous lawsuit brought by any creator could, as you know, be punish-
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able by fees awarded to the defendant. They are not going to bring
frivolous lawsuits; besides the fact, even it you get the attorney’s
fees, who wants to give up a couple of years of their life in litiga-
tion to prove a point? They want to stop infringement because it
damages their work and their ability to earn a living.

Additionally, we have seen that strong enforcement is education.
All you have to do is look at ASCAP in the music industry to see
how enforcement educates, that it will reduce the amount of in-
fringement.

Finally, I do not know why the doors to the courthouse shouldn’t
be open to any meritorious litigation. That is really what is going
on out there, and, as I said, I have been there, and I must say, I'm
going back tomorrow. The infringers get away with it, and the pho-
tographers find that they can’t enforce their rights, and an unen-
forced right is really no right at all.

This bill really needs broad-based support, and it certainly gets
it from the creator community, and I'm sure your mail over the
next months will prove that and the open record as these organiza-
tions and authors write-in will prove that.

We are not asking the Congress to protect us. All we are asking
for is to be given the means to protect ourselves. We want the sys-
tem to work. I have volunteered to the Library of Congress cura-
tors to help them secure works from any photographer from whom
they want them. I would be happy to sit down any time and work
out better systems, but I can’t believe that the photographers’ in-
terests in protecting their copyright have to be sacrificed so that we
can collect more works in the Library. There have got to be other
ways to collect the works. So I ask you please to speed this bil} into
law and give us the assistance we need.

Thank you.

Mr. HuGHES. Thank you very much, Mr. Weisgrau.

[The prepared statement of Mr. Weisgrau follows:]
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JOINT BTATEMENT OF RICHARD WEISGRAU, EXECUTIVE DIRECTOR
OF THE AMERICAN SOCIETY OF MEDIA PHOTOGRAPHERS,
AND CHARLES D. OSSOLA, GENERAL COUNSEL,
IN SUPPORT OF H.R. 897, THE COPYRIGHT REPORM ACT OF 1993

I. INTRODUCTION AND OVERVIEW

Mr. Chairman, we thank you and the other members of the
Subcommittee for affording us the opportunity to present this
testimony in support of H.R. 897, the Copyright Reform Act of
1993. We are here to testify on behalf of the American Society
of Media (formerly Magazine) Photographers, which is known
throughout the photographic industry as ASMP.

ASMP is a trade associﬁtion comprised of nearly 5,000 of the
world's finest professional freelance photographers engaged in
the publication of photographs. The work of ASMP members is seen
every day in magazines, advertisements and other pﬁblished
materials throughout the United States and abroad.

The copyrights in their photographs are the principal
business assets of ASMP members. The rights flowing from
copyright enable ASMP members to profit from and to control
republication of their works during their careers. This source
of income is also often the only retirement fund that ASMP
members have.

We are, respectively, the Executive Director of ASMP, and
the organization's general counsel. Mr. Weisgrau has served as
Executive Director of ASMP since 1988, and in that capacity is in
daily contact with the organization's Board of Directors, its 36
Chapters around the country, and the problems of many of ASMP's

5000 members. Mr. Weisgrau was formerly a working photographer
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for 22 years, and served on ASMP's Board of Directors for 8 years
prior to becoming Executive Director. Altogether, Mr. Weisgrau
has over 30 years of experience in confronting the commercial and
legal realities facing a professional photographer in this
country. Over the last five years, Mr. Weisgrau has, as
Executive Director of ASMP, advised hundreds of ASMP members on
how to protect their copyright rights, and he has attempted to
negotiate settlements of numerous infringement disputes involving
the unauthorized use of ASMP members' photographs.

Mr. Ossola is a copyright lawyer in private practice who has
represented ASMP on copyright matters since 1986, and who added
general counsel responsibilities to his representation of ASMP in
1991. Mr. Ossocla represented ASMP in its effort to achieve
reform of the work made for hire provisions of the copyright laws
(S. 1253 in the 101st Congress), and also represented ASMP as
well as 45 other organizations in support of the artist's
position in Community for Creative Nop-Violence v. Reid, 490 U.S.
730 (1989), which rejected the argument that a f;eelance artist
should be considered the work for hire "employee" of the party
that commissioned him simply because of that party's right to
supervise and direct the artist's efforts. Mr. Ossola has worked
with Mr. Weisgrau in atteﬁptan to resolve many copyright
disputes involving ASMP members, and he has also represented
individual ASMP members, as well as a broad array of other
individual and corporate clients, in copyright litigation

throughout the United States.
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ASMP believes that H.R. 897 is the most important copyright
legislation to be introduced in the Congress in many years, and
we strongly urge its prompt passage by the House and of the
companion bill, S. 372, by the Senate. The bill makes available
to all copyright owners, not just those with thé resources and
staff to promptly register copyrighted works, two critically
important remedies for the violation of copyright rights--
statutory damages and attorneys' fees. Under the present system,
most ASMP members, and their counterparts in other creative
disciplineQ, are unable to secure the benefits of these remedies
in enforcement actions because they cannot comply with the
burdensome requirements of section 412. As a result, most ASMP
members, like other individual and small business copyright
owners, are precluded from taking enforcement action against
infringers. For ASMP members, Mr. Chairman, the copyright systen
often does not work, and the principal culprit is section 412.

Professional photographers in particular have a compelling
and urgent need for elimination of this bureaucratic requirement,
because they produce thousands of copyrighted works a year that
cannot possibly be registered at all, auch less in a timely
fashion. Without a staff to process and organize for
registration many thousands of photographs, ASMP members do not,
and physically cannot, reqister the vast majority of their works.
The enormous amount of time i1nvolved 1n preparing registration
applications, and the expense required to produce deposit copies

of each image registered, are far beyond the means of most
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uééking photographers. Furthermore, as your introductory
statement recognized, many photographers find it impossible to
register their works at all because the unprocessed film that
they send to their clients is often not returned to them, or at
best occurs many months after the photographs have been
published; And without deposit copies of photographs that are
required to file a complete registration application, many ASMP
members are unable ever to register their works, and thus cannot,
as a jurisdictional matter, file suit against infringers under
present law.

Nor can the argument that section 412 must be retained to
preserve the collection.ot the Library of Congress stand in the
way of this reform. Most photographs are not registered under
the current system, and thué the argument that the ﬁibrary would
be deprived of access to deposit copies of photographs if section
412 were eliminated is illusory. Moreover, even for the
relatively few photographs that are registered, the Library is
neither aware of what comes :into the Copyright Office, nor is it
interested in the vast majority of what is sent in as deposit
copies. The Photography and Prints Division of the Library has
told us that they have no systematic way of tracking the
photographs deposited in connection with registration
applications. Not only does the Division not know what comes in
the door, it has no genuine interest in photographs filed in the
Copyright Office as a means of expanding the Library's

collection.
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The timely registration requirement serves no legitimate
public benefit, and imposes enormous hardship--in terms of both
time and expense--upon ASMP members and other individual authors.
The requirement persists, despite United States adherence to the
Berne Convention, as an gbstacle to the enforcement and
vindication of the copyright righté of individual authors in this
country--an obstacle pnot faced by foreign authors who are exempt
fron the registration requirement as a result of the 1988
amendments to the Act. We should no longer maintain a system
that makés it harder, rather than easier, to protect the
copyright rights of individual authors, who as a.qroup constitute
the vast majority of copyright owners in this country. The bill
sensibly provides for reform that will reverse that circumstance,
and instead facilitate the enforcement of copyright rights by
United States authors.

Accompanying out statement are several individual statements
from photographers and an illustrator that highlight the need for
the meaningful reform that would be achieved by H.R. 897. While
the hearing record remains open, we anticipate the submission of
other statements from individual ASMP members and others whose
experience with the copyright system shows the vital importance
of effective remedies, which are unfortunately absent in most
cases under the present system. And ve commend to the .
Subcommittee the experience of ASMP member Art Rogers, whose
testimony vividly shows why rights without effective remedies are

of little practical value in the real world.
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II. THE CRITICALLY IMPORTANT REMEDIES OF STATUTORY DAMAGES AND
ATTORNEYS' FEES SHOULD BE AVAILABLE TO ALL COPYRIGHT OWNERS
IN ORDER TO MAKE COPYRIGHT RIGHTS ENFORCEABLE

H.R. 897 proposes to eliminate section 412 of the Copyright

Act, which requires copyright owners to register their works
before infringement commences (or within three months of
publication for published works) in order to be eligible to claim
statutory damages and attorneys' fees. 17 U.S.C. § 412(1), (2).
This simple act of removing the timely registration obstacle to
the availability of these remedies will mean that copyright
rights will be enforceable for the first time for the vast
majority of individual authors, including ASMP members.

A. History Of Sectjon 412.

The requirements imposed by section 412 are of relatively
recent vintage, havihg been introduced into the Copyright Act as
part of the 1976 amendments. Under section 25 of the 1909 Act,
the copyright proprietor of a registered, published work was
entitled to recover actual damages and the profits earned by the
infringer, or in the alternative "such damages as‘to the court
may, in its discretion, allow the amounts as hereinafter
stated...." 1909 Act, Sec. 2S(b). Certain minimum and maximum
amounts of these statutory damages were prescribed by the same
provision .of the Act. ]d.

Similarly, section 40 of the 1909 Act vested the courts with

the discretion to award reasonable attorneys' fees to the
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prevailing party.ll Copyright owners were not required to
register their works prior to infringement in order to be
eligible for an award of attorneys' fees in the event liabjility
was proved.

The 1976 Act introduced a new requirement, which in effect
wvas a condition precedent, that had to be met even in order to be
eligible for an award of statutory damages and attorneys' fees.
Section 412 was intended to respond to the elimination of the
requirement in the prior law that all published works be
registere&. It was conceived as a way to establish a practical
inducement to the registration of published works. H.R. Rep. No.
94~1476, 94th Cong., 2d Sess. 158 (1976). As for unpublished
works, the rationale stated in the House Report was that the
copyright owner "should not be given special statutory remedies
unless the owner has, by registration, made a public record of
his copyright claim.® ]d,

It is clear from the House Report that Congress believed
that copyright plaintiffs would be able to secure injunctive
relief to prevent infringement, and to recover actual damages and
profits from infringers even where the "special remedies" of
statutory damages and attorneys‘' fees were not availaﬁle.
Unfortunately, however, experience over the 15 years the 1976 Act
has been in effect has shown that for individual authors and

smpall business proprietors of copyright, the "usual" remedies are

v In contrast, the 1909 Act provided that "full costs shall
be allowed...,"™ thereby making the award of costs mandatory. Sec.
40.
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ineffective in the absence of the "special® remedies. 1In short,
individual authors and small business owners of copyright cannot,
in the vast majority of cases, file suit to obtain preliminary or
permanent injunctive relief, or to recover actual damages and
profits, upnless they have the option of electing statutory
damages and unless their attorneys' fees may be recovered from
the defendant if the plaintiff prevails.

B. The Importance Of Statutory Damages And Attorneys' Fees
In Copyright Infringement Litigation

The experience of ASMP members over the last 15 years has
plainly shown that unless statutory damages and attorneys' fees
can be recovered, copyright rights simply cannot be enforced. On
a weekly basis, ASMP headguarters, and its Executive Director
personally, receives information and documentation of 5-10 new
infringements of the rights of ASMP members. The first question
asked of ASMP members complaining of infringement is invariably:
"Do you have a registration in place prior to infringement?",
and, just as predictably, the answer is no in the vast majority
of cases. .From that point forward, the rest of the details--
unfortunately including the egregiousness of the conduct and the
willfulness of the infringer--are merely academic, for it is
clear that the photographer simply cannot afford to litigate the
matter. Indeed, even if ASMP were to lend its financial support

to the member whose rights have been infringed, it is unlikely

that the litigation can be justified as an economic proposition

if the legal fees cannot be recovered.
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As a result, infringers most often are undeterred by the
threat of an enforcement action, which they know is a mere empty
threat in the vast majority of cases for one overriding reason--
the prospective plaintiff cannot recover statutory damages and
attorneys' fees even if he or she proves liability. The simple
reality is thig: if attorneys®' fees and statutory damages can be
recovered, the individual and small business copyright owner is
empovered to take enforcement action against infringers; and
absent such remedies, enforcement is economically unjustifiable
or altogeﬁher impossible. This is so for several reasons, all of
them rooted in the reality of copyright'litigation.

First, the foremost goal of most copyright plaintiffs is to
obtain an injunction preventing continuation of the infringement.
Monetary damages, except in the relatively rare case of obviously
profitable infringement, are normally a secondary consideration
for copyright plaintiffs who simply want the infringer to stop
the illegal activity. But unless the individual or small
business copyright plaintiff has substantial resources, he or she
cannot afford to file an infringement action to obtain a
preliminary or permanent injunction unless the fees associated
with proving infringement will most likely be paid by the
infringer. The practical reality 1s that the copyright plaintiff
cannot stop the infringer unless this remedy is available--and
infringers know, and take advantage of, that truth.

Second, most infringements do not involve large financial

stakes from the standpoint of provable actual damages, or obvious
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and substantial profits.Z/ It is often difficult, as Congress
recognized in making statutory damages available in the first
place, to prove any actual lost sales for which a causal
connection with the infringing activity can be established. And
where actual damages can be shown, they are most often
negligible, or at the very least dwarfed by the costs of
litigation. Insofar as the defendant's profits are concerned,
they too are usually difficult to prove in the courtroom, and are
more often than riot far less than the costs of litigation.3/

Thus when a copyright plaintiff sits down to decide whether
the high costs of obtaining injunctive relief and recovering

provable damages can be economically justified,4/ the answer

2/ For example, the plaintiff in Branch v. Ogilvy & Mather,
Inc., 772 F. Supp. 1359 (S.D.N.Y. 1991), succeeded in proving
infringement, but was awarded profits of $1 by the jury.
Fortunately for the plaintiff, he was able to elect statutory
damages before judgment was entered, and he ended up with a
$10,000 damages award. Had statutory damages been unavailable,
as they are in most instances of infringement, the plaintiff
would have recovered nothing despite proving infringement.

a/ Furthermore, despite the fact that § 504 (b) only requires
the plaintiff to prove gross revenues of the infringer and then
shifts the burden to the defendant to prove deductible costs, the
profits trial usually requires the plaintiff to retain one or
more experts (if only to counter the defendant's creative profits
calculation), and thus is very costly. As any lawyer who has
represented a copyright plaintiff knows, expert testimony~—-often
at hourly rates higher than the lawyer's--is a necessity if the
defendant presents its own damages expert. But:few individual
and small business copyright litigants can afford to hire
competent damages experts, and thus their chances of success on
profits questions is often seriously compromised.

a/ Even preliminary injunctions, which are the fastest and

most cost-effective means of resolving copyright disputes, often

involve considerable discovery and sometimes require an
(continued...)
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almost always is no if attorneys' fees and statutory damages
cannot be recovered--and the infringer goes free. Absent the
ability to recover statutory damages and attorneys' fees, the
costs of infringement litigation usually exceed the amount in
controversy, and thus cannot be borﬁe by individuals and small
businesses.

Third, for those relatively few individual and small
business copyright owners who take on the challenge of an
enforcement action without the ability to recover attorneys' fees
and statutbry dhmages, they face the prospect of extraordinary
financial sacrifice even if they win. If the defendant knows
that the plaintiff cannot recover his attorneys' fees, there is
often a strong incentive to drag out the litigation until the
plaintiff's limited financial resources are exhausted, and he
either gives up or settles for a nominal amount that may not even
cover the legal expenses. The sobering experience that ASMP
member Art Rogers has had over the last three and a half years
litigating an infringement case against a willful infringer,
which is discussed at length in Mr. Rogers' separate testimony,

is a current example of the depletion of resources and life

4/ (...continued)

evidentiary hearing. It is not unusual for the legal fees
associated with securing a preliminary injunctive to exceed
$10,000, with the associated costs (such as transcript fees)
often half as much. And even if the preliminary injunction is
granted, the litigation may continue, and the fees and costs can
easily exceed $50,000 and even $100,000 if the case goes to trial
or settles close to the trial date. Fev individual and small
business plaintiffs can afford these litigation costs, even in
cases where the infringement is clearly willful and ongoing.
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savings that the individual plaintiff faces if he cannot recover
his legal fees and related litigation expenses from the guilty
defendant.

Fourth, individual and small business copyright owners find
it difficult to find a lawyer to represent them--and especially
to represent them well--if statutory damages and attorneys' fees
cannot be recovered. If recovery of legal fees is impossible,
most lawyers are reluctant to take on an infringement case unless
the amounts likely to be recovered exceed the costs of bringing
the action. As explained above, that usually is not so in most
copyright litigation, and thus taking on the matter, even on a
contingency arrangement, is a distinctly uninviting prospect for
the lawyer. ASMP unfortunately has found that access to legal
representation for photographers is extremely limited in
infringement matters unless eligibility for statutory damages and
attorneys' fees exists.

c. Despite Their Practical Importance, Statutory Damages

And Attorneys' Fees Almost Always Are Not Available To

ASMP Members And Other Individual And Small Business
copyright Owners

Section 412 of the Act 1s not working as intended, and is
having the counterproductive effect of discouraging individual
and small business copyright owners from protecting their rights.
The plain reality is that the vast majority of ASMP members, and
indeed of individual authors and copyright ovnefs working in
disciplines other than photography, do not and cannot register
their works because they lack the resources and time to do so.

This is not a matter of choice, it is a matter of reality, of the
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everyday pressures that confront the working photographer or
other professional in his or her career. There is no point in
continuing to debate the academic proposition that photographers
and other individual authors ghould register their works, for it
is clearly apparent, as the Copyright Office has acknowledged to
us, that they do not do so even under the current regime. Thus
elimination of the registration requirement as a condition
precedent for entitlement to statutory damages and attorneys'
fees would not, in reality, change the status quo with respect to
registration practices of individual authors: the vast majority
do not register now, and they would not register if section
411(a) was revised as the bill proposes.

The importance of statutory damages and attorneys' fees
notwithstanding, ASMP members find it impossible to register
their works before the commencement of infringement, and the vast
majority of them do not do so on any systematic basis. This is
true for a variety of practical reasons:

1. v ers
precludes timely reqistration. ASMP photographers shooting for
publication produce An enormous volume of work over the course of
a year. In this respect, photographers are uniquely burdened by
the registration-before-infringement requirement. On the
average, a busy publication photographer creates mahy hundreds of
images pgz_nﬂijgnmgn;; and may create several thousand images per
month. It is not unusual for an ASMP member to shoot well over

50,000 images annually, and that output reprasents just what he
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shoots on assignment, and does not include what he or she shoot
on his or her own. No creator working in other disciplines
produces such a voluminous portfolio of copyrightable works, and
that fact alone puts photographers in an especially vulnerable
position with respect to compliance with the registration-before-
infringement requirement.

2. e o e o sta and she jis
o i e dji cation. Like most individual
authors and small business people, the vast majority of working
ASMP members do not have any staff to handle copyright
registrations. In this respect, photographers and other
individual authors are in a much different position than are
publishers, which normally have the size and resources to assign
the responsibility for registering their published works to one
or more employees. If registration is to be done at all by ASMP
photographers, they must do it thémselves, and they find it
impossible as a practical matter to do so.

By its nature, publication photography often require; the
photographer to shoot on loéation for extended periods, and to
travel extensively from one shoot to another. He or she is
simply not in the office enough to handle the time-consuming task
of filling out registration forms and making deposit copies of
each image to be registered i1n the Copyright Office.

3. t ister because they often do
o ave i to d sit. Registration cannot be achieved

unless a deposit copy of the work to be registered accompanies
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the registration application. 1In many instances, however,
photographers do not have film or negatives in their possession
in order to comply with the deposit requirement. When shooting
on location, many photographers are required to send their many
rolls of exposed but unprocessed film to the ciient by overnight
mail, and thus never see the photographs that result. ;t is not
unusual for the film to be lost or damaged before it is returned
to the photographer, if indeed that ever occurs at all. And even
if it does occur, the return of prints or transparencies usually
does not tske place until well after the expiration of the three-
month grace period for published work established by section 412.
‘. ¢ R {on of i t limited
"2 i ive in ove
practical obstacles to timely registration. ASMP has recently
published and distributed to its members a "White Paper"” on
copyright registration of photographs. (A copy is attached to
this statement). The purpose of the paper is to emphasize the
importance of timely registration in preserving the vital
remedies of statutory damages and attorneys' fees, and to providé
photographers with the best possible information on how to most
efficiently register their works.

The White Paper was 1n part an outgrowth of ASMP's
discussions with the Copyright Office with respect to greater
reliance on group registration of photographs as a means of
inducing more photographers to reqister their works--and thus be

better positioned to enforce their rights. ASMP appreciated the

70-857 0 - 93 ~ 10
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willingness of the Copyright Office, and even of the Register
himself, to work with us to develop the most efficacious group
registration procedures achievable under current law. But we
know that what emerged from this process, while perhaps the best
that can be achieved under current law, will not, in the real
world, result in a material change in photographers' registration
practices.

e Group registration is available for published photographs
only under limited circumstances that make it, in the words of
ASMP's White Paper, "not very feasible as a safeguard system to
protect one's rights." The requirement that a published
photograph in a group registration be first published as a
contribution to a collective work within a 12 month period is
itself enough to make this procedure of extremely limited value
to most photographers. 37 C.F.R. § 202.3(b)(6)(i)(c). Moreover,
even if the law were changed to make group registration of
published photographs easier, photographers would still have to
deposit a copy of each published photograph, and that burden
alone--given the volume of published photographs and the time and
expense required to put together deposit copies--is
insurmountable.

*+ Group registration of unpublished photographs is subject
to fewer restrictions, but the deposit requirements associated
even with those registrations are-préhibitively expensive and
burdensome. While hundreds of unpublished photographs could, in

theory, be registered in a single group registration, the deposig
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requirements--which the Copyright Office states that it could not
waive--remain extraordinarily daunting to the individual
photographer. The White Paper lays out several deposit options
for photographers to utilize in group registrations of
unpublished photographs, but even the most inviting of them--
recording the images on a videotape~-requires a substantial
investment in equipment (camcorders are not cheap) and an even
greater investment of precious time.2/

ASMP has no criticism of the Copyright Office on this issue,
and indeeé appreciated the cooperation the Office extended.
Rather, as the bill recognizes, the problem lies with the statute
itself, which the Office, of course, cannot change. That problem .
consists of the unavoidable reality that no matter how "easy” -
registration is made for photographers and other individual
authors, it will remain expensive, burdensome and impossible to
comply within a timely fashion as reguired by section 412. As a
result, unless the law is changed as proposed by H.R. 897,
statutory damages and attorneys' fees will remain unavailable to
most copyright plaintiffs, and thus most infringements will be

tolerated by frustrated copyright owners.

a/ The Copyright Office has expressly approved the use of the
videotape as a deposit option for group registration of
unpublished photographs, and is aware that ASMP is encouraging
its members to utilize that deposit format. The acceptability of
the videotape format for group registration deposits of
unpublished photographs reaffirms the reality that the Prints and
Photographs Division of the Library of Congress has no genuine
interest in the.photographs deposited in the Copyright Office.

It would be difficult to argue that the Library may have sonme
legitimate interest in acquiring copies of the videotaped
recordings of photographic images.
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D. Strong Policy Considerations Pavor The Elimination oOf
The Registration Requirement As A Condition Pre?edent

ASMP is most interested in making sure that the copyright
lavs are effective for photographers and other creators in
practice, not just in theory. That is, unfortunately, not true
today, and it has not been true for many years.

We do not claim that the unavailability of statutory damages
and attorneys' fees is the only reason why copyright rights
cannot be enforced by photographers against infringers. As ASMP
has stated before in testimony before the Senate and in briefs
before the federal courts, the work made for hire provisions of .
the copyright law work great hardship on ASMP members and other
freelancers by unfairly and permanently depriving them of their
rights of authors and of the benefits of copyright ownership.
And we do not deny that in some cases, infringement litigation is
simply impractical or ill-advised even if statutory damages and
attorneys' fees are available.

We do claim, however, and we have the day-to-day experience
to prove it, that infringement litigation is out of the question
for the overvhelming maj)ority of ASMP members for one simple
reason--they cannot recover attorneys' fees and statutory
damages. We further claie that the practical result of this
phenomenon is that copyrights are, for most authors, sinp1§
unenforceable in the courts, and that copyfiqht rights are
infringed with impunity on a daily basis. We respectfully

suggest that this should not be so, and that our copyright system
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ought to work not only for the copyright industries, but for
other equally deserving copyright owners who lack the resources
to register on a timely basis and to protect their rights in the
courts. We further suggest that the bill would go a long way
toward making the system work better for individual authors and
small business owners, and that the ultimate beneficiary of the
changes it would introduce will be the public.
We believe several policy considerations strongly favor

enactment of the bill:

IAM_MMMMMMMMAQL
statutory damages and attorpeys' fees shouyld be available to all
copyright _owners. These remedies should not be dispensed only to
those copyright owners with the resources and staff to register
all of their copyrighted works on a timely basis. The copyright
laws should reflect a public policy in favor of protecting
copyright rights and discouraging infringers regardless of the
economic circumstances of the copyright owner, and without
requiring compliance with bureaucratic formalities. Congress has
already recognized, by authorizing the award of statutory damages
and attorneys' fees, that these remedies further the objectives
of the Copyright Act. "“The broad discretionary power given
courts to make such an award [of statutory damages) serves the
dual purposes of the Copyright Act: to compensate copyright

owners and to provide a deterrent for would-be infringers."
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lauratex Textile Corp, v, Allton Enitting Mills, Inc., 519 F.
Supp. 730, 733 (S.D.N.Y. 1981).%/
2. The avajlability of gtatutory damages and

s' fees wij
guickly. We can say from personal experience that when an
infringer is faced with the prospect of paying both their lawyers
and ours, they are suddenly more interested in negotiation rather
than litigation. On several occasions, we have been involved in
negotiations where we reminded the infringer that his litigation
costs would likely include two sets of legal fees (the
infringer's and ours), and that the expensive proposition of
proving profits would be avoided by simply asking the court to
award statutory damages based on, among other things, the extent
to which the infringing conduct is found to be willful. 1In these
instances, we were able to negotiate a fair settlement because
the infringer recognized that it was more cost-effective, and
less risky, to settle the matter rather to litigate it--and to do
so before the legal fees, which the infringer would likely be
held responsible for, mounted. Indeed, in our experience the
availability of these remedies often makes it far easier to
settle an infringement dispute without filing suit, because the
infringer stands to pay the entire cost of litigation if it goes

forward.

&/ See also McCulloch v. Albert E. Price, Inc., 823 F.2d 316,
323 (9th Cir. 1987) ("Because section 505 is intended in part to
encourage the assertion of colorable copyright claims, to deter
infringement, and to make the plaintiff whole, fees are generally
awarded to the prevailing plaintiff.").
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3. Digital technology and electronic publishing will
make effective enforcement of copvriaht rights even more
important in the future. Changes in technology and publishing
media will make it far easier for infringers to use copyrighted
works such as photographs without authorization.and without
paying compensation. In the photography industry, this is
already apparent. Images can easily be digitized with hand-held
scanners, which some retailers do not hesitate to advertise as
highly effective in copying the works of others. One scanner,
referred tb by the manufacturer as the "Rip-off Artist OCR",
appeared recently in one trade publication under the following
slogan: “Rip-Off Artist Learns to Read!" (Copy attached). The
text of the ad invited the prospective customer to "snatch a
photograph...", and "lift a photo, logo or drawing and transfer
it to a report, manual or article."l/

Once scanned, photographs and other copyrighted material can
easily be manipulated to suit the intended uses of the infringer.
In some instances, the diqital sanipulation is so complete as to
make the original work virtually unrecognizable, but we have
already been informed of several cases in which photographs were
obviously used to create 1nfringing derivative works.

The anticipated explosion ot electronic publishing over the
next decade and into the 21st century will also make effective

enforcement of copyright riqghts sore amportant than ever for all

ey Buried deep in the text of the ad was a brief and half-
hearted admonition to the reader to "please get permission and
credit the source before you begin to scan copyrighted material."”
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copyright owners, big and small. Many commercial publications
are already available on CD-ROM or through on-line services, and
the distribution of an enormous variety of entertainment
products--many Jf them incorporating photographs and other visual
images--through electronic media will occur in the not-to-distant
future. Photographs are already included in many electronic
media products available for educational uses, and ASMP
anticipates that the demand for photographs in entertainment
media will increase rapidly in future years.

In order to serve the new market for electronic media
products, and to deal with the multitude of enforcement problems
that may result from widespread electronic distribution of
photographs and the capabilities of scanning technology, ASMP. has
recently established a new subsidiary, which will operate under
the name Media Photographers' Copyright Agency (MPCA). MPCA will
negotiate licenses with electronic publishers on behalf of ASMP
members, who collectively own the rights to millions of high-
quality, marketable images. MPCA will also be exp&cted to police
compliance with license agreements and to take action against
infringers who appropriate copyrighted images without permission.

The assets to be licensedlby MPCA--the copyrights of ASMP
members--will be substantially diminished in:value if widespread
.piracy is tolerated. This legislation will make it possible for
the new agency. to undertake enforcesent action against
infringers, and to wield the threat of meaningful sanctions

against infringers both as a means of deteirlnq further illegal
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activity, and of inducing settlement of infringement claims short
of litigation.

4. The bill will facilitate enforcement of copyrights,

1 ¢l } : ight ridgl 1 d

infringement. The bill will have an immediate and significant
impact on the integrity of our copyright system. By making
copyright }ights enforceable, the bill will subject infringers to
substantial costs if they violate the rights of copyright owners,
and especially if they do so knowingly or in reckless disregard
of the oﬁners' rights. Knowing that they will pay the price for
their illegal activity, infringers will be inclined to settle
legitimate infringement claims quickly and fairly. Moreover,
those who are considering using copyrighted works without
permission will be forced to think long and hard about whether it
is worth it to risk substantial financial penalties if they are
caught--or whether it is wiser to negotiaterpermission to use the
works from the copyright owners. The overall objective of the
copyright system ought to be to encourage respect for copyright
rights, and to make sure that infringers will pay an
appropriately stiff price if they violate those rights. H.R. 897
will make that objective far more attainable than it has been in

the past.

attorneys' fees. The bill does not guarantee that any copyright

plaintiff will receive a substantial award of statutory damages
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if infringement is prbved. Nor does the bill guarantee copyright
plaintiffs that they will be entitled to an award Qf attorneys'
fees if they prevail in the litigation, or if so-how much of
those fees will be awarded. Instead, the bill simply makes it
possible for all copyright owners to recover statutory damages
against infringers,?/ and for them to be eligible to receive an
award of attorneys' fees. It will still be up to the court to
decide how large the award of statutory damages should be within
the guidelines set forth in the statute. And it'will still be
the court's decision whether an award of fees is appropriate in
any given case, and further how much that award should be in”
light of p;ev;iling rates, the complexity 6{ the issues, the
conduct of the defendant and other equitable considerations.
Under current law, which would not be changed by the bill,
the courts are authorized, but not required, to award attorneys'
fees to the "prevailing party" in copyright litigatioq. 17
U.S.C. § 505. 1In practice, many courts routinely award
attorneys' fees to prevailing copyright plaintiffs, and they do
it in recognition of the strong public policy in favor of
protecting copyrights: “Attorneys' fees are awarded in order to

assure equal access to the courts, to provide an economic

8/ It may be that the court w:!.. award the minimum amount of
statutory damages to the copyright plaintiff, which under present
law is $500. 17 U.S.C. § S04(c)(i}). In other cases, the court

is authorized to award up to $20,000 i1n statutory damages, taking
into account the particular circusstances of the case. JId.
where the infringer is found to have acted willfully, the court
can increase the award of statutory damages up to a maximum per
work infringed of $100,000. JId. § 504(c)(2).
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incentive to challenge infringements and to penalize the losing
party.“gf The amount of the attorneys' fee awvard is also

wholly discretionary with the court (the statute merely instructs
that the award should be "reasonable®), and often reflects a
variety of factual considerations arising from the specific
circumstances of each case.

Infringers know that in cases in which the copyright
plaintiff is eligible for an award of attorneys' fees, they will
in all likelihood be required to pay a substantial proportion of
the plainﬁirr's aétorneys' fees if infringement is proved. In
addition, of course, they will have to pay their own lawyers'
fees to defend the case. The bill would simply require
infringers to face this prospect of a "double-barrelled" payment
in every case in which infringement is proved by a copyright
owner. Neither the plaintiff nor the defendant will know for
sure whether attorneys' fees will be awarded to the copyright
owner if he prevails, but at least some proportion of the
plaintiff's fees will likely be assessed against the infringer--
and the infringer's counsel will be well aware of that
likelihood. The beneficial result of this pressure will be to
deter infringers, to facilitate enforcement of copyright rights,
and to require those that commit 1llegal copying to pay a severe

enough price for their misdeeds that they will be induced to

3/ Branch v. Ogilvy § Mather, Inc., 772 F. Supp. at 1365,
citing, Qboler v, Goldin, 714 F.2d 211, 213 (2d Cir. 1983).
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settle the matter promptly without the need for prolonged
litigation.
practices of the Library of Congress. Any suggestion that
elimination of the registration-before-infringement requirement,
and indeed of the mandatory registration provision itself, will
somehow hamper the efforts of the Library of Congress to acquire
works for its collection fails to take account of some basic
facts.

¢ First and foremost, most copyright owners do not register
their works even under present law. As noted above, we estimate
that 95% of ASMP members do not ever register their photographs
in the Copyright Office. Further, we estimate that over 99% of
the copyrighted photographs produced by ASMP members are not ever
registered in the Copyright Office. Other organizations
representing the interests of individual and small business
copyright owners will no doubt be reporting similar statistics.
Thus at the present time, the Library does not, through deposits
submitted with copyright registration applications, have access
through the Copyright Office to the vast majority of copyrighted
works created in this country. In light of this reality, the
proposed changes offered by the bill will have no practical
effect on the Library's collect:on.

s Second, we know from our discussions with the Prints and
Photographs Division of the Library of Congress that it does not

systematically review the deposits accompanying the applications
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to register copyrights in photographs. 1In fact, we were told by
representatives of that Division that they do not have any true
grasp of the volume, content or quality of the photographs
submitted for registration in the Copyright Office. Further, we
were informed that the Prints and Photographs Division does not
use the deposits submitted in connection with copyright
registration applications as sources for making acquisition
decisions. Rather, we were advised that the Library relies upon
other sources, including the private art market, to determine
vhich phot&qraphs it may be interested in acquiring for its
collection. 1In sum, as relayed to us by the Library itself,
there is little or no relationship between the photographs
deposited in the Copyright Office as part of registration
applications and the acquisition policies and practices of the
Library with respect to photographs.

e Third, as you acknowledged in your statement accompanying
the introduction of the bill, it would preservé the current
requirement set forth in section 407 of the Act that copyright
owners submit copies of published works to the Copyright Office
for the benefit of the Library of Congress. Thus, to the extent
that the Library has an interest 1n the works submitted in

compliance with this requirement, that interest is preserved.

7. The bill will not discourage those who register pow
to continue their practice of reqistration. There is every

reason to believe that publishers, major corporations and other

segments of various copyright industries will continue to
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register their works even if registration is permissive as the
bill proposes. Further, for those relatively few individual
authors and small businesses that do take the time and effort
routinely to register their works, the proposed changes in the
law will not induce them to change that practice.

e The bill would not eliminate all incentives to register,
but merely the ones--statutory damages and attorneys' fees--that
must be available if copyright rights are to be enforceable. For
example, the evidentiary benefits of registration afforded by
sectioﬁ 410(c) would be preserved. It is certainly beneficial to
copyright owners, especially those who have recourse to the
courts to seek preliminary injunctions against infringers, to
register their works within five years of publication in order to
have the validity of the copyright and of the facts stated in the
application presumed. For most copyright owners with substantial
means and the staffs available to handle registrations, this
benefit alone is likely to be a strong incentive to the
continuation of existing registration practices. Furthermore, it
is undeniably helpful to the copyright plaintiff to have a public
record of his or her work on file with the Copyright Office in
the event of a dispute concerning the authenticity or authorship
of the work. Thus those copyright owners desirous of making such
a public record will still be free to do so under the proposed
bill, and there is no reason to believe that the situation will

be different if the legislation is enacted.
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¢« There is, however, a basic difference between these
benefits and the remedies of statutory damages and attorneys'
fees, and that difference is again rooted in the real world of
copyright enforcement and litigation. The facé is that copyright
owners can and do file infringement actions even without the
evidentiary benefits of section 410 (c), or the "public record"
benefit of a preexisting registration (they usually register
shortly before filing suit). But very few copyright owners,
especially individuals and small businesses, can afford to
litigate Against even the most willful of infringers unless those
owners can recover their attorneys' fees and obtain an award of
statutory damages without the necessity of a profits trial.
Taking these realities into account, it makes sense to preserve
those inducements to registration that can fairly be described as
discretionary and non-essential. At the same time, however, it
is absolutely necessary--if copyright rights are to be meaningful
for the majority of authors--to insure the availability of viable
and effective remedies if the copyright plaintiff is successful.

I11. THE MANDATORY REGISTRATION REQUIREMENT OF SECTION 411(a)
SHOULD BE ELIMINATED

Most of the considerations justifying elimination of the

timely registration requirement established by section 412 apply
with equal force to the need to make the entire registration
system permissive rather than mandatory. There are, however, a

few additional factors which conf{ire this view.
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A. Compliance With Section 411(a) Entails Costs That Are
Not outweighed By Any Public Benefit

Section 411(a) requires United States copyright owners to

file a registration applicétion’before filing an infringement
action in federal court. 17 U.S.C. § 411(a). This.is a
jurisdictional requirement, and is strictly construed.

Compliance with this requiremént requires the copyright
owner to fill out the registration form and prepare deposit
copies for each work that will be the subject of the infringement
action. For individual and small business copyright owners, this
exercise entails an investment of time and-money, and may require
(in an era in which fraud on the Copyright Office is a routine
affirmative defense) the advice and assistance of a lawyer with
expertise in copyright matters.

Often copyright registration applications are filed:ﬁn the
eve of the filing of the infringement action. While the filing
of the application alone may be sufficient to vést jufisdictioﬁ
in the federal courts, many copyright owners feel obligedléo
request expedited treatnen:--ai considerable expense-~of their
reqistrgtion applications sc as to ake ad;antage of the
evidentiary presumptions ava:latie under section 410(c).

These costs are not outwe:ghed by benefits to the public.

It costs taxpayers money C Frocess the registgations‘flled in
aniicipat;on of litigation, anz hey gain nothing from that
bureaucratic exercise. The works rei:stered are usually but a
small fragment of the copyrigh: owner's total work, and thus the

Libra{y of Congress does no:, through section 411(a), gain access
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to the entire photographic collection of the author. The courts
are able to resolve infringement claims without the benefit of
the Copyright Office's cursory review of application forms to
ensure that a sufficient amount of authorship is present and that
the form is filled out properly.

B. Many Photographers Are Prevented From Filing

Infringement Actions Because They Cannot Comply With

As noted above, the filing of a copyright registration
application is a jurisdictional requirement for gaining access to
the federai courts, which are solely authorized to hear
infringement cases. But the copyright owner cannot file a
registration application unless he possesses copies of the work
to be registered, which are necessary to meet the deposit
requirements of the law.

In many instances, photographers do not have possession of
their works, and cannot register for that reason. As explained
above, unprocessed film is routinely sent to the clients of
photographers on an expedited basis, and the resulting irmages are

~often never returned to the photographer. In these
circumstances, the only way the photographer can register a work
that is allegedly infringed 1s to deposit the infringing copy--
vhich may include authorship not contributed by the photographer.
But if copies of the infringing work cannot be obtained before
the lawsuit is filed, then the photographer may find himself

without any remedy.
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This is not a mere possibility, but a reality for a number
of ASMP members who have. been unable to register their works for
lack of a deposit copy, and are thereby shut out of the federal
courts. They justifiably maintain that useless formalities are
once again invoked to prevent the enforcement of copyright
rights, and ask ASMP what legitimate public policy objectives
warrant such a result. ASMP does not believe any such objectives
exist, and agrees witﬁ the sponsors of H.R. 897 that the
mandatory registration requirement should be excised from the
law.

IV. THE REGISTER OF COPYRIGHTS SHOULD BE A PRESIDENTIAL
APPOINTEE

ASMP believes that the Register of Copyrigyts holds an
important position of public trust and responsibility, and that
the leadership obligations associated with the position warrant
the status of a Presidential appointment. This is especially
true in the information age, when technologies are changing at an
unprecedented rate, and when the pressure and reliance uporln our
copyright system is intense. Furthermore, we believe that the
Register should be responsive to the views of the electorate as
represented in their choice of a President.

V.  THE COPYRIGHT ROYALTY TRIBUNAL SHOULD BE ABOLISHED

ASMP supports the proposed elimination of the Copyright
Royalty Tribunal. The duties currently carried out by that body
could be more effectively discharged by the Register:ot
Copyrights and selected arbitration panels. Furthermore, the

record of the Tribunal in setting compulsory license fees does
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not suggest that the interests of copyright owners are being
exceptionally vell-served. Given the amount of taxpayer dollars
required to maintain the Tribunal, ASMP believes that the money

is better spent on programs that more directly benefit copyright
owners and the public.
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Preface

The Copyright Registration White Paper was writ-
ten specifically for professional photographers to
provide valuable information acquired over the
years by ASMP and its members.

ASMP was founded in 1944 by the most prominent
photojournalists of the time. They defined the
Society’s main purpose with these words: “To pro-
tect and promote the interests of photographers.
whose work is primarily for publication.” Today.
ASMP is a diverse group of advertising, corporate
and editorial photographers. Even with this diversi-
fication. the original purpose stands.

One way ASMP fulfills its purpose is by providing
information to photographers. enabling them to be
better business persons. A creative eye is not
enough to assure success In today's complex busi-
ness of photography.

The informauon tn thus white paper is based upon
ASMP's extensive expenence. However. we render
no legal opinton concerning its application.
Adaptation to each photographer's circumstances is
encouraged. ASMP also recommends seeking the
advice of knowledgeable legal counsel when ques-
tions or problems anse It should also be noted that
ASMP does not fix terms. conditions. or rates.
which should be individually negotiated between
photographer and client Membership in ASMP is
open to all qualified photographers. regardless of
age. race. creesd. national ongin Render. sexual ori-
entation or physical disability

This and future white papers are part of ASMP's
continwing effort ta provide saluable information to
professional photographers

ASMP 1s photograprhers helpung photographers.

Amencan Newcieny of Meatia Photographers. Inc.
$1:e Park Avenue Nouth
New York \Y Lol
212wt 34

This paper uas antten by Richard Weisgrau
ANMP executire darector

T 1993 ASMP
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1. Introduction

The travel brochure was a classic use of
stock photography,. a travel destination com-
pany's promotional piece for a vacation
retreal. Thousands had been mailed and the
great photographs had stimulated substantal
interest from would be travelers. The center-
piece photographs of the brochure had been
shot by two different photographers. Mary
and John. who licensed the usage directly to
the ravel company’s design firm.  ~

About six months after the brochure was
published. Mary and John, two old friends.
discovered their centerpiece photographs in
a magazine article about the location. They
were upset. as neither of them had licensed
anyone to use their images in such fashion. A
quick check with the magazine showed that
the images had been scanned from the travel
brochure.

The magazine’s editor wasn't even apologetic.
He admitted the scanning, and offered each
of them $25.00 for the use. Neither Mary nor
John were about to accept such a token pay-
ment for such a willful violation of their copy-
right. Their demands for fair compensation

were rejected. and the editor told them to sue '

if they wanted the $125.00 that the usage
would normally bring.

The answer 1s that Mary read thus whute paper
when it amved. and followed its achice John
was too busy to read it and put it on the shelf.
never to look at it again. Mary had redstered
her photograph wath the Copynght ¢ ffice
before 1 was infringed. John didn’t know that
there was a great advantage to doing so. amd
how easily and inexpensively it could be
done. Do you want to be like John or Many’
Reading this paper could be some of the most
rewarding minutes of your professional
career.

2. Why Register?

ASMP's national office is frequently made
aware of copyright infringements perpe-
trated against its members. Most of these
infringements go unprosecuted. and the
infringers go unscathed.

The reasons for this phenomena of unpros-
ecuted offenses is quickly and easily identi-
fiable. It stems from the fact that the copy-
right protected photograph(s). which were
infringed. were not registered with the
Copyright Office in a timely fashion.
Although not required to own the copy-
right. timely registration would make the
photographer eligible to collect attormey’s
fees expended in prosecution. and also eli-
gible for statutory damages up to 3100.000
per infringement.

The cost of prosecuting a copyright
infringement case can be very high. partic-
ularly when an alleged infringer can afford
a ngorous defense. Outspending the copy-
nght owner is a tactic that is often used to
break a photographer’s determination to
enforce his/her rights. Most infringers
know that photographers have limited
resources and will not be able to spend all
that 1s necessary to prosecute a well fought
case They are also aware of the fact that
without timely registration an award of
anomey's fees will be out of reach. further
lumiting the potential resources of the pho-
tographer. since most lawyers will not take
such a case on a contingency fee basis. On
the other hand. infringers are much more
lhikely to settle out of court when confront-
«d with the probability that they will likely
have to pay your legal fees. as well as
theirs. on top of an award of statutory
damages.

Timely registration is dependent upon two
circumstances: whether the work is unpub-
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lished or published. Under copynight law,
the word published means: The distribu-
tion of copies of a work to the public by
sale. uther transfer ot ownership. by rental.
lease or lending. Offering to distribute
copies to people or businesses for purpos-
es of further distribution. public perfor-
mance or public display constitutes publi-
cation. Therefore. when you send images
to yvour stock agency. which will do further
distribution (submission and licensing).
and public display (stock catalogs. etc.)
vou have legally published your work. A
public performance or display. in and of
itself. does not constitute publication.
Exhibiting your photographs in public
does not constitute publication. unless you
exhibit them through another party. such
as a gallery. which offers them for sale (for
further distnbution).

The copyright faw treats published and
unpubhished photographs differently. in
relation to registration as a prerequisite for
infringement remedies. The law prohibits
awards for statutory damages or attomey’'s
fees for any infringement of copynght:

a+ Of an unpublished work. occurring
before the date of 1ts registration. or

hi After the first publicauon of a work and
hefore the effecuve date of its registration.
unless such registration 1s made within
three months after the first publication of
the work

A simple restatement of the law 1s that you
can't collect actomey’'s fees and statutory
damages unless you have registered an
unpublished work before the tnfingement.
or unless yvou registered a published work
withun three months after 1ts first publica-
tion. Note: for publhished work the law
does not speak about 3 months after any
publications. but rather three months after
1ts first publicanon.

You can register a published work at any
time following three months after first pub-
lication. but that registration will only pre-
serve remedies of attomey’'s fees and statu-
tory damages for infringements that occur
after the registration.

The law is written with a three month
allowance after first publication to allow
vou time to leamn of the publicanon. obtain
copies and file the registration.

The following two examples will help clan-
fy the application of the law.

Example 1:

You shoot a brochure cover and the
brochure with the image cover 1s published
for the first time on July 1. You register the
image on September 30. Later. vou discov-
er that the image was infringed on August
31. Since you registered within three
months of first publication. you may seek
an award of attomeys’ fees and statutory
damages even though the infringing began
a month before the date of registration.

Example 2:

You shoot a brochure cover and the
brochure with the cover umage is published
for the first time on July 1. You register the
image on December 1. Later you thscover
that the image was infringed on August 31
and January !3. You are not fully protected
for the August 31 infringement. sin-e You
failed to register within three months after
first publicauion. You are fully prutected
for the January 15 infringement since 1t
happened after registrauon.

At ASMP we find that few unpubhished
works are infringed. and that most
infngements are of published works. and.
as such. they occur six months. a year or
even longer after a photo's first publica-
uon. Obviously. this leads one to the con-
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clusion that to be well protected you have
to register either immediately after publi-
cation or before it.

[n summary. it is important to remember
that although the copyright law of the
United States does not require a photogra-
pher to register his’her works to own the
copyTight to them. timely registration will
serve the photographer’s interests if the
registered work is infringed by providing
eligibility. for attorney’s fees and statutory
damages. Your opponent’s knowledge that
these remedies are available to you will
often enable you to negotiate a settlement
without filing suit. or within a reasonable
period of time after filing suit. Registration
should be made before or immediately
after publication.

Statutory damages are limited by law to a
maximum of $100.000 per infringement.
Many people construe this to mean that
infringements often receive awards near
this amount. In fact that is not the case. A
survey of recent cases shows that awards
for statutory damages are made after eval-
uating certain factors. including willful-
ness. extent of unauthorized use. and the
commercial value of the unauthorized
useis!. An award could be for 3500. $5000.
or 350.000. or any other amount, at the dis-
cretion of the court. Still. since the attor-
ney’'s fees are also covered, any award will
exceed the monetary cost of prosecution.

3. How to register

Registration is simply the process of filing
coptes of photographs accompanied by an
accurate and complete registration form
with the U.S. CopyTight Office. and receiv-
ing certificate of registration to show that
such a deposit has been made. Any copy-
rightable work can be registered. a motion
picture. a book. a painting. a CD-ROM. a

slide show. and, yes. photographs. But, just
as the copyright law treats published and
unpublished works differently, so do the
regulations which govern registration.
We'll examine these differences further on
in this document.

There is a $20.00 fee for registering a copy-
righted work. Obviously the greater num-
ber of photographs included in one regis-
tration the less expensive the registration
cost per image. If you consider that on a
given day a photographer can produce
hundreds of separately copyrightabie
images, clearly registration could cost
thousands of dollars unless done in some
bulk fashion.

Registration can be made of single images
or of groups of images. The single image
registration is much the same for pub-
lished and unpublished work. A photogra-
pher completes copyright registration form
VA. adds two copies of a published work
or one copy of an unpublished work. and
the 320.00 filing fee. This is sent to the
Copyright Office in Washington. D.C. (See
Copyright Office information in addenda.)

When registering a group of photographs
things become more complicated. There
are options for photographers. again the
options are divided by published or unpub-
lished. And, the relative ease of the
process is influenced by whether the work
has been published or not.

Published photographs will be accepted by
the Copyright Office for registration in
groups under these narrow conditions.
only. .

1) Each photograph in the group was first
published as a contribution to a collective
work within a twelve month period. (A col-
lective work is a magazine. periodical. etc.)
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2) The author 1s an individual photograph-
er. not an emplover or other party for
whom the photograph was made as a work
for hire.

3) If published prior to May 1. 1989. each
photograph as first published contained a
separate copymight notice which names the
applicant as the copynight owner.

1) Copres of the collective work(s) in
which the group of photographs appeared
must be filed with the registration (this is
called the deposit).

As vou can see. only a few published
images meet these criteria. One could read-
ily draw the conclusion that group registra-
tion of published photographs is not very
feasible as a safeguard system to protect
one’s nghts.

Still. there is a bright light of opportunity
in the remaining option - the group regis-
tranon of unpublished images. This oppor-
tunity lies in the regulations governing
such registration. which are much broader
than those for published works.

Group registration of unpublished works
are allowed under the following condi-
tions.

17 Ail the photographs must be by the
same phutosrapher.

21 They cannot have been published 'as
defined previously hereuts.

3 Copies of the photographs must be 1n an
acceptable torm of deposut « which we wiil
definer.

41 Each collection must be given an 1denu-
fving title tany name will do. e.g
Photographs of Pat Photographer ).

3) The entire copyrightable subject matter
of each photograph has to be visible 1full
frame).

That’s it. There are no other restrictions. A
photographer can register thousands of
unpublished images in a single application
and for a single $20.00 fee. There is no time
limit - the unpublished photographs could
have been taken yesterday or over the last
20 years. These rules are very liberal when
compared to the regulations for pubtished
works.

To make a bulk registration of unpublished
images a photographer must submit a com-
pleted form VA with the 520.00 fee. Also
required is one copy of a deposit contain-
ing all the images to be registered. The
deposit can be in any one of the several
forms described below.

1) A group of individual transparencies in
protective plastic pages.

2) A group of contact sheets icolor or
black & white).

31 A group of positive contact sheets made
from slides ganged together. as when
placed in protective plastic pages.

41 A group of color laser copier reproduc-
tions of slides. ganged together as in 23
above.

And finally. after discussions with ASMP.
the Copyright Office has officially
approved.

31, A videotape on VHS format containing
as many images as the tape can hold while
presenng the visibility of each image for a
least two seconds per image. This means a
120 minute tape could hold 30 images per
munute for a total of 3600 images per tape.
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Again, the full frame of the original must
be visible.

Note: Each tape requires its own form VA
and $20.00 registration fee.

With this officially approved deposit form.
photographers now have a simple. afford-
able, easily managed system to register
their unpublished images.

Note: An example of a compieted form VA.
registering a videotaped bulk registration
is included in the addenda at the back of
this publication. A blank copy of Form VA
is also included. It may be photocopied
and used to register your work.

4. Preparing for
registration

Before establishing a system for registering
vour unpublished photographs certain
analysis is in order. First. one must recog-
nize that most of a photographer’s work is
unpublished. and at some point all work is
unpublished. Now the sim®le fact is that
any infringement 1s likely to be of a pub-
lished work. So by registenng all unpub-
lished work. you will be protecting any
photograph which is to be published later

Second. one must recogmze that many
times. particularly in stock work. the pho-
tographer doesn’t know whuch images have
been published for months after that pubh-
cation. When you add to that fact the diffi-
culty of group registration of pubhished
work. it seems clear that the easiest. least
expensive and most timely choice 1s to reg-
ister your unpublished work.

If you decide to register your unpublished
work you will have to consider that unpub-
lished work is divided into four caiegones.

1) Inventory of images on hand but not
considered viable for eventual publication
(rejects).

2) Inventory of images on hand that is part
of your stock file and is likely to be sent to
your stock agency. (Remember - the send-
ing of work to your stock agency consti-
tutes publication. as offering your work to
a party for further distribution). You
should apply for registration before vou
send your submission to your stock
agency.

3) Assignment photographs which will be.
as outtakes. sent into inventory. i

1) Assignment photographs which will be
sent to the client for possible use.

While you might reasonably decide not to
register images that fit into category 1.
above. categories 2. 3 and 4 seem impor-
tant to register.

There are no serious logistical problems
for dealing with category 2 and 3 images.
Regardless of the way that you create the
deposit you have time to get the work
done. However. category 4 images. those
waiting to go to a client for a job. present a
greater problem because the time available
for creating the deposit is limited.

For the most part. if shooting black and
white ur color negative film a color contact
<hest can be made to serve as the deposit
for registration. But when you have pho-
tographed with transparency film the task
of makang the deposit is harder to plan.

Although a color contact sheet or a color
laser copy of a group of transparencies is
an acceptable form of deposit. the equip-
ment to produce these is not readily avail-
able: the cost of these methods on a per
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image basis is high as only twenty 35mm
slides can fit one sheet. and less when larg-
er formats are used.

Clearly. a videotape deposit offers some
distinct advantages. Not only does it
reduce the cost per image registered with
the ability to put up to 3000 images onto a
tape. which can cost as lintle as $5.00. but it
also can be done by any photographer who
owns either a video camera and recorder
or a camcorder. There are various devices
readily available to those who want to
build dedicated systems to record their
work. They range from self-contained copy
devices. such as Tamron’s Fotovix. to wnex-

pensive attachments for a slide projector.
such as the Vivitar Slide Duplicator. Many
photography and video magazines contain
ads for such devices.

The final consideration is to reduce the
time it takes to create this registration
deposit to avoid delays in delivering the
edited photographs to your client. This
process can be kept to a minimum by using
the video option for a deposit.

Obviously. assignment photographs will
have to be edited and if the video registra-
tion deposit can be made immediately after
processing there will be little loss of time.

No matter how vou take your coffee,
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If the video recording is to be done after
the edit. it is important to remember that
those images to be sent to your client
should be put on tape first, then sent on
their way to the client. After that, the
remainder of the images can be added. The
final act is completing form VA and send-
ing the tape off to the Copyright Office.

5. Duplicates and similars

Many photographers create in camera dypli-
cates of photographs which they take. In as
much as these photographs are identical to
one another only one of them needs to be
registered to protect the group of duplicates.

Serve your 35mm tlides and negatives any way you ske with Fotowus i), t's the surprisingly
M&ommmmmn@m'mm\amm

and home proto hbranes. Fatowu ] oiso nputs nstantly so Acouy deak, for Snom computerimoging
and deskiop publishing. For kerger kormat Fims, merw's me agvonced

Fotovia lI-X. And d speca! efhecrs are your cup of 190. hare s Tormwon's Video Editer Il

TAMRON

o

For o demonsranon see @ Tamwon decier or wrve

Fotovix can make it for you.

However, similars, those photos which are
like but not identical to another image.
should be registered as unique images.
While one could academically debate the
extent of similarity and therefore the need
to register some similars. it makes no
sense to risk a loss of copyright protection
when one considers the economy of bulk
registration.

We strongly suggest that similars be regis-
tered with your bulk application.
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Addenda

Registering your copyright
and obtaining forms

Registration is handled through the:

Register of CopyTights
Library of Congress
Washingron, DC 20559
Phone: 202-707-3000

A 24-hour hotline for obtaining registration forms
is: 202-707-9100.

Samples of the Form VA. the basic form for regis-
tering all works in the s1sual arts. are on the (ollow-
ing pages. In addition to photographs as such. this
form should also be used for registering the follow-
ing wems when they are primarily or exclusively
photographic tn nature: books, advertising maten-
als. and most single contributions to pernodicals.
When these items consist primarily of text. they
should be registered in class TX.

If first publication occurs in a separately copyright-
vd work. such as a magazine. you can still register
the copymght 1n class VA as a contribution to a col-
lecuve work. thus secunng the advantages of statu-
tory damages and legal fees in an infringement
case. This procedure 1s safer than relyving upon the
reqistration of the collective work itself.

Display of copyright notice
There are three ways to display a copynight nottce:

< 1993, Pat Photographer
Copynght 11563, Pat Photographer
Copr. 1443, Pat Photographer

Although all three are acceptable. it 1s generally
thought that - 123 Pat Photographer 1s the most
widely recognized intermationally
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STATEMENT OF DAVID LISBY
MEMBER, AMERICAN SBOCIETY OF MEDIA PHOTOGRAPHERS
IN BUPPORT OF H.R. 6897
Mr. Chairman,
' My name is David Lissy. I am a well-established
professional phqtoqrapher.

In 1991, I:acceptgd an assignment from a client and licensed
limited catalog rights to them in writing, before completion of
the assignment, and, in more refined and detajiled terms, after
completion of the assignment. I did not apply for copyright
registration of the photographs. )

Early tﬁis year, I discovered that the client had used two
shots from that assignment in newspaper advertisements placed in
four U.S. markets. In accordance with the price list for
additional uses included in our original 1991 agreement, I billed
the client $2,700.00 for the newspaper ads. As a result, the
client company has refused to pay the fee and has told me they
will never hire me again.

I was astounded when I reviewed my options for restitution
with an attorney. I can sue only for ghe lost $2,700.00 fee in
these circumstances, whereas if I had registered the photographs,
I could ask for up to $100,000 in statutory damages ﬁlus
attorneys' fees. It is clear that clients would be less inclined
to. run roughshod over photographers if faced with the possibility
of paying damages and legal fees, but few photographers are able
to register their works in order to secure this protection.

A photographer seeking to redress the infringement of an

unregistered work confronts a true dilemma. He will likely lose
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a client and owe attorneys' fees even if he goes after and wins a
judgment against an infringer. In my situétion, I have no
prospect of substantial damages to persuade the infringer to
settle or to counterbalance the loss of a client. Under current

copyright law, the best I can achieve is a Pyrrhic victory.
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STATEMENT OF MANCY WIGAINS, ILLUSTRATOR
IN BUPPORT OF H.R. 897
Mr. Chairman,

My name is Nancy Wiggins and I have been a successful
commercial illustrator for over twenty years.

Recently, an established design firm commissioned me to
paint a wvatercolor of Cuyahoga Savings Bank for duplication on
the covers of the bank's pronoéional packet. Subsequently, the
bank called me to ask for permission to use the illustration on
the cover 6! the annual report. I asked for 5960.00 for this
additional use, a price that was less than half of the price for
such work suggested in the Graphic Artist's Guild's Pricing and
Ethical Guidelines. The bank‘'s marketing representative told me
this was too high a price and the bank intended to use the
illustration for the annual report without paying me anything.

It did so.

Later, I asked the design firm for the return of my original
watercolor and discovered that the director of the design firm
had framed it and presented it to the bank's CEO for his office.
I called the CEO and politely requested the return of my work. I
explained that the bank had rights to reproduce the illustration
on the promotional package, but that it had not bought the
original painting. If he wanted the painting, I would sell it to
him for $1,500.00. In response, he replied, "It‘s my goddamn
piece of artwork and I can do what I like with it. You can go to
hell."®
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wWhen I approached the design firm to help me recover the
fees for the additional uses, the head of the firm told me that
if I pursued the matter, she would circulate word in the creative
community that I was greedy and difficult.

Stymied in my attempts to resolve the claim in an amicable
way, I then considered retaining an attorney, but abandoned the
idea when I calculated that attorneys' fees would exceed the
disputed amount. I had not registered the work and could not ask
for legal fees. I backed down, but have never received another
job from the design firm or the bank.

I now realize that I am completely vulnerable if clients
choose to make multiple uses of my work wiﬁhout paying me. It is
extremely difficult for me to register my illustrations. I work
on very tight deadlines and do not have time to apply for
registration before delivering my artwork. Moreover, I deliver
the original to the client and am not able to keep full
reproductions for myself. If a client chooses to keep my
original work and refuses to pay me for multiple uses, there is
nothing I can do. Usually the costs of taking legal action to
enforce my rights are greater than the additional fees I seek.
Without the ability to recover my legal fees from an infringer,
and to obtain what are in essence punitive damages, enforcement
is out of the guestion. Unless the law is changed, I lack the
remedies needed to protect my copyrights and to force infringers

to compensate me for unauthorized use of my work.
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STATEMENT OF HANK DELESPINASSE
MEMBER, AMERICAN SOCIETY OF MEDIA PHOTOGRAPHERS
’ IN SBUPPORT OF H.R. 897
Mr. Chairman,

My name is Hank deLespinasse. I have been a professional
photographer to: over twventy-five years.

In my experience, pﬁotoqraphers rarely apply for copyright
registration of their works because the costs and administrative
burdens are prohibitive. 1In one 2} year period, I submitted more
than sé,oelpictures to Image Bank, the stock agency which acts as
my agent, but I did not register most of them individually
because of practical constraints. Much of my business is derived
from the sale of photographs published in the catalogs of Image
Bank and I recently discovered, to my regret, that the catalogs
containing my images are also unregistered. fhat lack of
individual and catalog cqpyright reqlltratlon left me with almost
no recourse when I stumbled upon blatant infringement of some of
works during a visit to a computer trade show in 1991.

wWhile visiting the Coadex exposition, I admired a series of
photographs displayed upon a bank of computer monitors. 1 was
surprised to identify some of the works as my own and those of
other well-known Image Bank photographers. The salesman at the
booth told me that the exhibitor had purchased the photographs
from Image Bank for $100.00 each, but sy suspicions were aroused
because there were almost sixty pictures on display, and I could
see printing dots within the images as if they had been scanned
from catalogs rather than reproduced froa the kind of

reproduction-grade duplicates vhich Image Bank provides to
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legitimate buyers. When I called Image Bank, they confirmed that
the exhibitor had purchased only one-time audio-visual use rights
for seven photographs. 1In fact, the exhibitor had overstepped
limits of the license for one-time usage of the purchased
photographs also; all of the images flashed up on the computer
screens hundreds of times a day for several days during the
exposition.

I returned to the exhibit with my camera to record evidence
of the infringements by taking pictures of the monitor screens
showing my images. While I was photographing the computer
screens, an executive ‘with the exhibitor's company came up to
speak with me and commented on how much she liked the
photographs. She then added that the company "actually paid some
money" for the seven images which had the company logo burned
into them because of plans to distribute them as part of a
reseller demonstration. I was appalled at these plans because a
reseller demo involves international dissemination of information
on computer chips with no limits on the scope of distribution.
Incorporation of images in a reseller demo ensures almost
infinite uncontrolled duplication and many photographers would
not consider selling such rights even if an appropriate price
were determinable.

Upon inspection, it was apparent to me that all of the
displayed images had been scanned from catalogs. Even the seven
purchased images imprinted with the company logo carried the

telltale printers' dots within the images. Apparently, even
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though the company had received high-quality transparencies of
these photographs from Image Bank, the representative at the
booth told me it was easier to scan these images for computer
display directly from the printed page.

I later identified the origins of thirty-five of the images
displayed on the computer screens in various Image Bank catalogs,
but when I informed Image Bank of my discovery I found that
although all catalogs bear the copyright symbol, they are not
protected Sy copyright registration. Image Bank is now
negotiating with the infringers, but without a claim for
attorneys' fees or statutory damages on the horizon, their
negotiating posture, even as the wronged party, is greatly
weakened.

"As a wronged individual, I have even less recourse. Image
Bank largely manages the uses of my photographs for me-and I do
not retain the transparencies of much of my work. If I attempted
to manage and police the licensing and distribution of my
photographs, I would have no time to do new work. Attempting to
register all of my works in anticipation of possible future
infringement presents a logistical nightmare.

Yet my recent encounter with the infringements at the Comdex
exposition illustrates the ease with which infringers may now
steal and display works for which they have no intention of
paying. The new scanning technologies have facilitated

duplication to the extent that infringers may copy with
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increasing ease while creators sink in a quagmire of registration

requirements and unrecoverable legal fees.
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STATEMENT OF GARY KELLNER
MEXBER, AMERICAM BOCIETY OF MEDIA PHOTOGRAP
IN BUPPORT OF H.R. 897 : :
Mr. Chairman,

My name is Gary Kellner. I have been a professional
photographer for eleven years.

Three yearslago, I accepted a job for Goodyear through a
local advertising agency. 1In the course of an arduous three-day
shoot involving elaborate arrangements, I took several rolls of
tilm for an in-house.sales force brochure. My invoice specified
one time usage of the photographs for that purpose. After
completion of the job, I asked the ad agency to return my film to
me when the art director had finished his selection of shots for
the brochure, and they assured me that they would promptly do so
so that I could use some of the shots for my own business
advertising.

Despite numerous requests, the film was not forthcoming.
Eventually the agency sent me part of the film only, a damaged
roll.

Some months later, I was browsing at a trade show for business
supply organizations and noticed a three dimensional point-of-
purchase display for Goodyear products prominently featuring one
of my images from the brochure shoot. I found that every
Goodyear store across the nation was displaying this item.

Upon investigation, 1 also learned that Goodyear had liked
the shot and had requested the agency to return my film to them
for the displays. Without questioning or asking my permission,

the agency had complied.
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When upon the advice of an attorney I asked for a $1,500 fee
for the use of my image in the display, the ad agency responded
that their purchase order had established the photographs as
works for hire and no additional fees were due. In fact, the
agency had never issued a purchase order to me, but I had not
registered the photographs, and knew that legal fees for pressing
my claim would be more thgn $1,500, so 1 abandoned my efforts to
seek payment.

As a practical matter, I am simply unable to register
all of my photographs or to know which ones I should register.
It is impossible to guess which images might be targets for
infringement, and registration of every single image would send
me into bankruptcy. I often send out my rolls of film to clients
and consequently lack even the required deposits for registration
or proofs of what has been infringed. By the time I receive my
film back from clients, ptton the three months from publication
has already elapsed and infringements may have already occurred,
thus foreclosing opportunities to register in time to secure the
rights to damages and legal fees. Until the law is changed, I
will be unable to protect ay copyright right from unscrupulous
clients and others, who, under the current scheme, may make

infringing uses of creative works with impunity.
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BTATEMENT OF PRESTON LYON .
MEMBER, AMERICAN SOCIETY OF MEDIA PHOTOGRAPHERS
IN BUPPORT OF H.R. 897
Mr. Chairman,

My name is Preston Lyon. I have been a professional
photographer since 1975.

Hardships imposed by the present copyright laws have
forestalled my attempts to protect my works from ihféingement or
to object to known instances of infringement.

For example, six months ago, a leading advertising agency
commissioned me to create an 6rigina1 photoqfdph to accompany
clever lines of copy in an advertisement for Schneider camera
lenses. ‘The resulting photograph, a humérous view of a large dog:
delicately taking a hot doé from a pile of wieners in buns,
involved a painhtaking set-dp with a ifained dog. Uﬁder the
terms of my agreement with the adVerfising agéncy,'tor $1,500 the
agency retained exclusive rights for two years hsage'of the .
photograph bearlng my credit line in that particular .
advertisement. g

Several weeks after the.Schneidef ads began to appear in a
number of publications, the advertising agency advised me that a
Florida Lcius doalerlhip'hadvplaced an unauthorized.variation‘bf
the ad featuring my photograph in the Fort Lauderdale Sun -
Sentinel. Attorneys froa Schneider contacted the Lexus dealer
and demanded a fee of $1,000 for the infringement which they
received with the dealer's apologetic explanation that an entrant
in an in-house advertising contest at his business had submitted

the copy and photograph as original work.
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Schneider declined to share the proceeds of the infringement
demand with me or the advertising agency because the $1,000 fee
was not even enough to cover the $4,000 attorney's fee incurred
in pressing the demand.

My options to redress this infringement were discouragingly
limited. I had not registered the "dog eat dog” photograph;
having taken more than 40,000 pictures during last year alone, 1
am not in a position to manage the paperwork or absorb the costs
of registering each of my works. As a result, I have no hope of
recovering attorneys fees or statutory damages if infringers
steal my work.

Had I pursued my first option to file suit against the Lexus
dealership, my legal fees certainly would have outstripped any
potential court award. My other option -- to insist on a share
of Schneider's settlement money =-- would have alienated a good
client for a negligible sum. Though angered by the infringement
of a highly original photograph, I have reluctantly dropped the
matter.

This is not first time I have faced such a situation. Three
years ago, I produced a distinctive photograph of a sumo wrestler
on a skateboard for an advertising agency representing an
international shipping company. A different advegtising agency
later reproduced the photograph in a promotional flyer
illustrating their creative work. They did not ask permission to
use the photograph, I received no credit or compensation for the

damage to the commercial value of my work, and there were no
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pronising remedies available to me. Again, legal fees would have
more than offset any award resulting from cease and desist
demands of a lawsuit.

I have no doubt that I will face other int?ingenents of this
kind during my career, and will be virtually powerless to guard

against them, unless you pass the bill now under consideration.
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Mr. HUGHES. Mr. Rogers, welcome.

STATEMENT OF ART ROGERS, PROFESSIONAL PHOTOGRAPHER,
ON BEHALF OF THE AMERICAN SOCIETY OF MEDIA PHOTOG-
RAPHERS, ACCOMPANIED BY DONALD PRUTZMAN, ESQ.

Mr. ROGERS. Mr. Chairman, my name is Art Rogers, and it is m
pleasure and honor to appear before you today to testify on behalf
of the American Society of Media Photographers, known as ASMP,
in support of H.R. 897, the Copyright Reform Act of 1993. .

I am a professional photographer working and living out of Point
Reyes, CA, for the past 22 years. Like most ASMP members, I
make my living solely by photography and, in particular, from the
exercise of my copyright rights. I have been fortunate enough to
achieve a degree of professional success in my career. I have had
exhibitions of my photographs, and they have {wen shown in many
parts of the United States. My work is widely published in maga-
zines and journals in this country and abroad. Several of my photo-
graphs are included in the permanent collections of the San Fran-
cisco Museum of Modern Art, the Center for Creative Photography
at the University of Arizona, and the Joseph Seagrams & Sons
California Collection in New York City. I have taught photography
at, among other places, the San Francisco Art Institute.

I have brought with me today several examples of my work—you
should have in front of you a recent piece published in Life maga-
zine—to give you an idea and some insight into the nature and
quality of my work. There are also several note cards that are cur-
rently in print.

But it is not my success as a professional photographer that has
led me to appear today before the subcommittee, but the story I
have to tell you about my experience in the Federal courts over the
past 3%z years trying to protect the copyright in a single photo-
graph entitled “Puppies,” which is over there. I believe that my ex-
perience, despite its favorable outcome on the merits, demonstrates
the pressing need to make statutory damages and attorneys’ fees
recoverable by all successful copyright plaintiffs.

Like most photographers, I have neither the time nor the staff
to register the thousands of images that I create each year, but as
a result of my not having registered just one of the many thou-
sands of photographs I have created over the course of my career,
I have been put through a long and difficult travail as I have at-
tempted to vindicate my rights against a blatantly willful infringer.
I am here to tell you how difficult that process has been despite
my victory in the courts and to ask that the law be changed so that
no one will be forced to make the sacrifices I have had to make to
enforce my copyright rights.

My story begins in 1980 when I was asked to photograph eight
new German Shepherd puppies by a client named Jim gzanlon. As
is always the case when asked to create an image interpreting
some aspect of the world, I exercised considerable creative judg-
ment in deciding how the photograph should be composed and'l exe-
cuted, including the arrangement of the models—which I decided
in this case to expand to include both Jim and Mary Scanlon—also
deciding on the lighting to be used and the photographic details.
I made approximately 50 exposures to accomplish this, and after
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the contact sheets were prepared I chose one in particular as the
final photograph. The Scanlons purchased several prints for a few
hundred dollars, and, as is my practice, I retained my copyright in
the image and all others shot along with it and added this image
to my catalog of works available for further reproduction and dis-
tribution. A large printed photograph is over here. :

[Indicating photograph.]

Mr. ROGERS. In the ensuing years, my copyright in this image
earned revenues and various reproduction opportunities. In 1984 1
licensed its use in a note card to Museum Graphics. That compan
has a long history of distributing high-quality photography, includ-
ing photographs by Ansel Adams, Imogen éunning am, and Ed-
ward Weston. I believe that Museum Graphics has since completed
two printings of 5,000 each of this “Puppies” image. You have in
front of you today a copy of that.

In 1987, a New York City artist by the name of Jeff Koons pur-
chased one of these note cards and proceeded, without my permis-
sion or knowledge, to convert my two-dimension image into a three-
dimensional sculpture. After tearing my copyright notice off the
card, Koons supplied his artisans in Italy with the image and in-
structed them quite literally to copy the work. He instructed his
workers how to paint the resulting sculpture by marking the photo-
graph itself as it appeared on the note card, and before you is that
sculptural rendition of my work.

Koons displayed his copy of my work at a show of his entitled
“The Banality Show” at the Sonnabend Gallery in New York City
in 1988. He made a total of four sculptures based on this photo-
graph and subsequently sold three of them for $367,000. Displayed
next to “Puppies” is the Koons sculpture.

In May 1989, Jim Scanlon, the gentleman in the photograph, re-
ceived a call from a friend who had seen what she thought was a
colorized version of my photograph in the Sunday edition of the Los
Angeles Times. Jim got the paper and discovered that the news-
paper photograph was not the photograph of “Puppies” but, rather,
a photograph of the sculptural rendition of that photograph which
was being shown in an exhibition at the Los Angeles Museum of
Contemporary Art. Jim called my attention to this.

At this time, I had not filed for copyright registration for “Pup-
pies” and had no reason to anticipate that my work would be cop-
ied by Koons. I soon found out, after consulting counsel to consider
my legal options, that the absence of a prior registration foreclosed
the possibi?ity of recovering my legal fees even 1f I won the lawsuit
and further meant that I could not be awarded statutory damages
in lieu of proving actual damages and Koons’ profits.

My first problem was finding a competent lawyer willing to rep-
resent me in a case in which our legal fees could not be recovered.
That was a very difficult and frustrating experience, and only
through good fortune was I able to retain Mr. Donald Prutzman—
who is here with me today to my right—to represent me in an in-
fringement case against Mr. Koons.

V&Fe filed suit for copyright infringement and other causes of ac-
tion against Koons am{ Sonnabend Gallery, which sold the sculp-
tures, on October 11, 1989. After completion of discovery, the trial
court granted summary judgment in my favor against both defend-
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ants on the eopyri%:\t claim in December 1990. The court rejected
Koons’' argument that his eopyinlg of my work was protected by
“fair use” under copyright law. Far from “commenting upon” or
criticizing my work, tx;‘ court held that Koons “simply appropriated
it.” -

The district court ruled that I was entitled to a permanent in- -
junction against Koons and Sonnabend Gallery prohibiting them
from making, selling, lending, or displaying copies of “String of
Puppies.” It further ordered Koons to turn over to me the remain-
ing copy of that work still in his possession, an order which Koons
proceeded to defy by shipping it out of the country, which prompted
the court to hold him in contempt. Only recently did Koons finally
deliver the remaining copy of this infringing sculpture to me.

Since I could not recover attorney’s tees and statutory damages
from Koons, I asked the district court to award me money damages
in the amount of his profits, which I believed were the full amount
of the revenues earned from the sale of the three sculptures in-
fringing, which was an amount of $367,000. Despite Koons’ failure
to set forth a detailed accounting of his alleged expenses which
could be deducted from these revenues, the district court denied my
summary judgment motion seeking an award of profits, thereby re-
quiring a damages trial to be held to determine the appropriate
amount of profits to be awarded. As of this date, that damages trial
has yet to occur and I have not recovered a penny of the profits
that Koons has made from the sale of his infringing copies.

Koons then appealed the district court’s determination of in-
fringement to the second court of appeals. After briefs were filed
and an argument was heard before that court, it issued a decision
on April 2, 1992, affirming the grant of summary jud%ment in my
favor. In yet another even more emphatic rejection of Koons’ fair
use argument, the second circuit court found that Koons’ copying
of “Puppies” was done in bad faith and solely for profit and that
Koons’ claim that his work was a parody was misplaced. As the
court stated in its opinion, “It is not really the parody flag that ap-
pellants are sailing under but, rather, the flag of piracy.”

The second circuit believed that I was entitles to a recovery of
statutory damages. In fact, the court went so far as to suggest that
“given Koons’ willful and egregious behavior, we think Rogers may
be a good candidate for enhanced statutory damages” pursuant to
504(c). However, section 412 of that act, which the court may not
have considered when it wrote its decision, would seem to bar those
statutory damages because the photograph was not registered at
the onset.

Thus, in light of section 412, proving actual damages and profits
will probably be necessary if I am to recover any monetary dam-
ages from Koons. Insofar as profits are concerned, the court indi-
cated that Koons would have the opportunity at a trial to establish
elements of profit not attributable to my work, which the court sug-
gested may include Koons' “notoriety” and “his related ability to
command high prices for his work.”

Now the case is back before the district court for determination
of my damages, and no trial date has been set yet. It is clear, how-
ever, that we face yet another long and difficult road in bringing
this matter to a final conclusion and that it will require a great
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deal of time, effort, and financial resources on the part of both my-
self and my lawyer. .

Koons has asked the court to receive testimony from numerous
expert witnesses, and I have been obliged to retain experts to
counter those positions that Koons’ witnesses will no doubt ad-
vance. We face the prospect of an extended trial and the possibility -
of yet another appeal after the jury determination of the appro-
priate damages. We are now in the 4th year of this litigation.

My attorney has invested hundreds of hours in this case, and we
are precluded from recovering any of his fees from a defendant that
the courts have held is a willful and egregious infringer. Further-
more, I have spent close to $40,000 in litigation costs alone to date,
and I'm sure that more costs lie ahead as we move closer to the
damages trial,

Now I am required to go through an exercise that permits the
infringer to put forth various arguments as to why the vast major-
ity of the profits earned from his illegal activity should be his and
I should be entitled to only nominal damages. If Koons is successful
in these arguments, 4 years of litigation and thousands of dollars
in attorney’s fees and litigation expenses will result in a minimal
financial recovery from the infringer for me, the innocent party.

I respectfully suggest to you, Mr. Chairman, and to your col-
leagues on the subcommittee that this should not be so. The in-
fringer should not be allowed to avoid paying my legal fees and ex-
penses because of a technical requirement that my work be reg-
istered before an infringement began. The infringer should not be
able to force me to go through a damages trial because I simply
cannot ask the court for an award of statutory damages up to
$100,000, which is what the law permits for those few people who
comply with the technical requirements of section 412, nor should
the infringer, especially one who has knowingly copied my work
solely for profit, be afforded the opportunity to wiggle out of sub-
stantial profits awarded by arguing that he is, in fact, responsible
for those profits despite his sole reliance on my work.

Few photographers or other individual copyright owners have
chosen to risk what I have risked, and now I can see why. I have
devoted almost 4 years to this effort, and my health, my Kusiness,
and my family have suffered as a result. I have made great finan-
cial sacrifices to keep this litiﬁation going, and all of the sacrifices
have been required to bring this case, one that the courts have al-
ready held involved egregious misconduct, simply to the point of a
full damages trial.

I firmly believe that I would have been spared much of this
agony if I had been able to recover my attomeﬁ"s fees and statutory
damages against Koons. It is questionable whether even someone
like Jeff Koons would have dragged this litigation out all these
Kears if in the end he would have been required to pay not only

is but my legal fees and it was clear that, at a minimum, he
would owe me statutory damages.

On behalf of ASMP and all other photographers and individual
copyright owners who may take action against future infringers, I
urge the speedy enactment of H.R. 897. By making statutory dam-
ages and attorney’s fees available to all copyright owners, Congress
will prevent the abuse of the system to which I have been sub-
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jected, and it will enable persons like myself to take action against
infringers and to make them pay for their illegal conduct.
tog"}mank you for giving me an opportunity to testify before you
y.

Mr. HUGHES. Thank you very much, Mr. Rogers, and let me first
of all just congratulate you on your outstanding photography.

Mr. RoGERS. Thank you.

Mr. HUGHES. It really is impressive.

[The prepared statement of Mr. Rogers follows:]

STATEMENT OF ART ROGERS, PROPESSIONAL PHOTOGRAPHER
AND MEMBER OF THE AMERICAN BOCIETY OF MEDIA PHOTOGRAPHERS,
IN BUPPORT OF H.R. 897, THE COPYRIGHT REFORM ACT OF 1993.

Mr. Chairman, my name is Art Rogers, and it is my pleasure
and honor to appear before you today to testify on behalf of the
American Society of Media Photographers (ASMP) in support of H.R.
897, the Copyright Reform Act of 1993.

I am a professional photographer working and living out of
Point Reyes, California for the past 22 years. Like most ASMP
members, I make my living solely from my photography, and in
particular from the exercise of my copyright rights. I have been
fortunate enough to have achieved a degree of professional
success in my career, and exhibitions of my photographs have been
shown in many parts of the United States. My work has been
widely published in magazines and journals in this country and
abroad. Several of my photographs are included in the permanent
collections of the San Francisco Museum of Modern Art, the Center
for Creative Photography at the University of Arizona, and Joseph
Seagrams and Sons in New York City. I have taught photography
at, among other places, the San Francisco Art Institute.

I have brought with me today several examples of my work so
that you and the Subcommittee will gain some insight into the
nature and quality of my work.

It is not my success as a professional photographer that has
led to nmy appearance before your Subcommittee today, but the
story that I have.to tell about my experience in the federal
courts over the last three and a half years trying to protect my

copyright in a single photograph entitled “Puppies®. I believe
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that my experience, despite its favorable outcome on the merits,
demonstrates the pressing need to make statutory damageé and
attorneys' fees recoverable by all successful copyright
plaintiffs. .

Like most photographers, I have neither the time nor the
staff to register the thousands of images that I créate each
year. But as a result of my not having registered just one of
the many thousands of photographs that I have created over the
course of ﬁy career, 1 have been put through a long and difficult
travail as I have attempted to vindicate my rights against a
blatantly willful infringer. I am here to tell you how difficult
that process has been despite my victory in the courts, and to
ask that the law be changed so }hat no one will be forced to make
the sacrifices I have made merely to enforce my copyright rights.

My story begins in 1980, when I was asked to photograph
eight new German Shepherd puppies by a client, Jim Scanlon. As
is always the case when asked to create an image interpreting
some aspect of the world, I exercised considerable creative
judgment in deciding how the photograph should be composed and
executed, including the arrangement of the models (which I
decided to expand to include Jim Scanlon and his wife), the
lighting to be used, and other photographic details. I made
approximately 50 exposures, and after contact sheets were
prepared, I chose one particular frame as the final photograph.
The Scanlons purchased several prints for a few hundred dollars.

As is my practice, I retained my copyright in the image and all
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others shot along with it, and added the image to my catalogue of
works available for further reproduction and distribution. A
large print of the photograph, which I named "Puppies*, is on
display here today.

In the ensuing years, my copyright in this image earned
revenues as various reproduction opportunities arose. In 1984,
for example, I licensed the use of "Puppies" to Museum Graphics
for reproduction on notecards and postcards. That company had a-
long history of distributing high-quality photography, including
photographs by Ansel Adams, Imogen Cunningham and Edward Weston,
on such media. I believe that Museum Graphics has since
completed two printings, of 5,000 each, of the "Puppies" image.

I have with me today examples of the Museum Graphics notecards
containing that image.

In 1987, a New York City artist by the name of Jeff Koons
purchased one of the Museum Graphics notecards of "Puppies®", and
proceeded--without my permission or knovledge--to convert my two-
dimensional image into a three-dimensional sculpture. After
tearing my copyright notice off the notecard, Koons supplied his
artisans in Italy with the image and instructed them, quite
literally, to copy my work.  He instructed his workers how to
paint the resulting sculpture by marking the photograph itself as
it appeared on the notecard.

Koons displayed his copy of my work at his "Banality Show"
held at Sonnabend Gallery in New York in 1988. -He made a total

of four sculptures based on my photograph, and subsequently sold
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three of them for a total of $367,000. Displayed next to
"puppies® is a photograph of Koons' sculpture, which he entitled
"String of Puppies.”

In May 1989, Jim Scanlon received a call from a friend who
had seen what she thought was a “colorized version" of my
photograph in the Sunday edition of the Los Angeles Times. Jim
got the paper and discovered that the newspaper photograph was
not "Puppies® but rather was Koons' sculptural rendition of my
photograph,lvhich was being shown in an exhibition at the Los
Angeles Museum of Contemporary Art. Jim called it to my
attention.

At this time, I ﬁad not filed for copyright registration for
"Puppies®, and had no reason to anticipate that my work would be
copied by Koons. I soon found out, after consulting counsel to
consider my legal options, that the absence of a prior
registration foreclosed the possibility of recovering my legal
fees even if I won a lawsuit, and further meant that I could not.
be awarded statutory damages in lieu of proving actual damages
and Koons' profits.

My tirst problem was finding a competent lawyer willing to
represent me in a case in which our legal fees could not be
recovered. That was a difficult and frustrating experience, and
only through good fortune vas I able to retain Donald Prutzman,
who is here with me today, to represent me in an infringement

action against Koons.
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We filed suit for copyright infringement and other causes of
action against Koons and Sonnabend Gallery, which sold the
sculptures, on October 11, 1989. After completion of discovery,
the trial court granted summary judgment in my favor against both
defendants on the copyright claim in December of 1990. (A copy of
the trial court's decision is enclosed). The court rejected
Koons' argument that his copying of my work was a protected "fair
use” under the copyright laws. Par from "commenting®™ upon or
criticizing my work, the court held that Koons ®"simply
appropriates it."

The district court ruled that I was entitled to a permanent
injunction against Koons and Sonnabend prohibiting them from
making, selling, lending or displaying copies of "String of
Puppies.” It further ordered Koons to turn over to me the
remaining copy of that work still in his possession--an order
which Koons proceeded to defy by shipping it out of the country,
which prompted the court to hold him in contempt. Only recently
did Koons finally deliver the remaining copy of the infringing
sculpture to me, and it is now stored in a warehouse in New York.
I would have brought the Koons sculpture with me today were it
not for the fact that transporting it here would be prohibitively
expensive.

Since I could not recover attorneys' fees and statutory
damages from Koons, I asked the district court to award me money
damages in the amount of his profits, which I believed were the

full amount of the revenues earned from the sale of the three
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infringing sculptures, or $367,000. Despite Koons' failure to
set forth a detailed accounting of his alleged expenses which
could be deducted from these revenues, the district court denied
my summary judgment motion seeking an award of p&otits, thereby
requiring a damages trial to be held to determine the appropriate
amount of profits to be awvarded. As of this date, that damages
trial has yet to occur, and I have not recovered a penny of the
profits Koons made from the sale of his infringing copies.

Koons-then appealed the district court's determination of
infringement to the Second Circuit Court of Appeals. After
briefs weré filed and an argument was heard before that court, it
issued a decision on April 2, 1992 affirming the grant of summary
judgment in my favor. (A copy of the Second Circuit's opinion is
enclosed). 1In yet another, even more emphatic, rejection of
Koons' fair use argument, the Second Circuit found that Koons'
copying of "Puppies™ was done in bad faith and solely for profit,
and that Koons' claim that his work was a parody was misplaced.
As the court stated in its opinion, "it is not really the parody
flag that appellants are sailing under, but rather the flag of
piracy."

The Second Circuit mistakenly believed that I was entitled
to a recovery of statutory damages. In fact, the court went so
far as to suggest that "given Koons' willful and egregious
behavior, we think Rogers may be a good candidate for enhanced
statutory damages pursuant to 17 U.S.C. § 504(c)(2)." However,

section 412 of the Act, which the court may not have considered
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when it wrote its decision, would seem to bar statutory damages
because the photograph was not registered at the outset.

Thus, in light of section 412, proving actual damages and
profits will probably be necessary if I am to recover any
monetary damages from Koons. Insofar as profits are concerned,
the court indicated that Koons would have the opportunity at
trial to establish elements of profit not attributable to my
work, which the court suggested may include Koons' "notoriety"
and "his related ability to command high prices for his work."

Now the case is back before the district court for a
determination of my damages, and no trial date has yet been set.
It is clear, however, that we face yet another long and difficult
road in bringing this matter to a final conclusion, and that it
will require a great deal of time, effort and financial resources
on the part of both myself and my lawyer. Koons has asked the
court to receive testimony from numerous expert witnesses, and I
have been obliged to retain experts to counter the positions that
Koons' witnesses will no doubt advance. We face the prospect of
an extended trial, and the possibility of yet another appeal
after the jury determination of the appropriate damages.

We are now in the fourth year of this litigation. My
attorney has invested hundreds of hours in the case, and we are
precluded from recovering any of his fees from a defendant that
the courts have held is a willful and egregious infringer.
Furthermore, I have spent close to $40,000 in litigation costs

alone to date, and I'm sure that many costs lie ahead as we move
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closer to the damages trial. Now I am required to go through an
exercise that permits the infringer to put forth various
arguments as to why the vast majority of the profits earned from
his illegal activity should be his, $nd I should be entitled to
only nominal damages. If Koons is successful in these arguments,
four years of litigation and thousands of dollars in attorneys'
fees and litigation expenses will result in a minimal financial
recovery from the infringer for me, the innocent party.

I re;pectfully suggest to you, Mr. Chairman, and to your
colleagues on the Subcommittee, that this should not be so. The
infringer should not be allowed to avoid paying my legal fees and
expenses because of a technical requirement that my work be
registered before infringement began. The infringer should not
be able to force me to go through a damages trial because I
cannot simply ask the court for an award of statutory damages up
to $100,000, which is what the law permits for those few
individuals who comply with the technical requirements of section
412. Nor should the infringer, especially one who has knowingly
copied my work solely for profit, be afforded the opportunity to
wiggle out of a substantial profits award by arguing that he is
in fact responsible for those profits, despite his sole reliance
on my work.

FPew photographers or other individual copyright owners have
chosen to risk what I have risked, and now I can see why. I have
devoted over three years to this effort, and my health and family

have suffered as a result. I have made great financial
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sacrifices to keep this litigation going. And all of this
sacrifice has been required to bring this case--one that the
courts have held involved egregious misconduct--simply to the
point of a. full damages trial.

I firmly believe that I would have been spared much of this
agony if I had been able to recover my attorneys' fees and
statutory damages against Koons. It is questionable whether even
someone like Jeff Koons would have dragged this litigation out
all these years if in the end he would have been required to pay
not only his, but my, legal fees, and it was clear that, at a
minizum, he would owe me statutory damages.

on behalf of ASMP and all other photographers and individual
copyright owners who may take action against future infringers, I
urge the speedy enacthent of H.R. 897. By making statutory
damages and attorneys' fees available to all copyright owners,
congress will prevent the abuse of the system to which I have
been subjected, and will enable persons like myself to take
action against infringers and to make them pay for their illegal
conduct. Thank you for giving me the opportunity to testify

before you today.
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1o another. Thus, “iF [is] in the district
court’s province as trier of fact to weigh
the evidence. and in particular the opinion
research.” American Home Products,
577 F.2d at 167 After reviewing the
record in this case, we conclude that Judge
Cedarbaum’s evaluation of the survey
questions is not clearly erroneous.

J & J° Merck also argues that the dis-
urict court erroneously adopted Dr. Wind's
opinion regarding the necessity of a con-
wolled study. It contends that, “[t}he ob-
ject of Mr. Ridgway’s survey, like any ad-
verlising communication test, was to mea-
sure the impact of an ad upon consumers
in the real world—not in some artificial or
-control{led]’ environment.” This conten-
von lacks merit for two reasons. First,
Judge Cedarbaum drew no conclusion from
the fact that the survey lacked a control;
indeed. her legal discussion makes no men-
uon of it whatsoever. Second, we find J &
J * Merck’s opposition o a control study at
odds with its own proposed theory of Lan-
ham Act lability, i.e.. that liability exists
for exploiting publicly held misperceptions
even where the challenged advertising is
qterally truthful. In these types of cases,
the purpose of a control study is to identify
the portion of the survey population that
held extnnsic beliefs prior to viewing an
adverusement—for example, the unsub-
stantiated belief that aluminum causes Al-
theimer's disease. Thus, a control would
likely be indispensable proof in an action
premised on J & J ° Merck's theory. After
all. without such evidence it would be hard
w imagine how a plaintiff could ever con-
vincingly establish that there was, in the
first instance. a public misperception for
the defendant to exploit.

Since J & J * Merck did not submit per-
suasive extrinsic evidence that the chal-
lenged TuMs" commercials communicated a
false message to consumers by implication
or otherwise, we cannot 3ay the distnct
court was clearly erroneous in rejecting it.
Accordingly, its false advertising claims
must fail.

CONCLUSION

Based upon the literal message of the
challenged commercials, and on the re-

sponses obtained from the consumer sur-
vey, the district court found that J & J*
Merck failed to establish that commercials
were either false or misleading. Upon re-
view, we conclude that the district court’s
findings were not erroneous. Therefore,
we affirm the district court’s denial of in-
junctive relief, and its dismissal of J & J *
Merck’'s complaint.

Affirmed.

Art ROGERS. Plaintiff-Appellee-
Cross-Appellant,

v.

Jeff KOONS; Sonnabend Gailery,
Inc.. Defendants-Appeliants—
Cross—-Appellees.

Nos. 234, 388 and 235, Dockets 91-
7396, 91-7442 and 91-7540.

United States Court of Appeals.
Second Circuit.

Argued Oct. 3, 1991.
Decided April 2, 1992

Photographer brought suit against
sculptor alleging infringement of his copy-
rnighted photograph *“Puppies” to create
sculpture “Stnng of Puppies.” The United
States Distnet Court for the Southern Dis-
trict of New York, Charles S. Haight, Jr.,
J.. 751 F.Supp. 474, as amended on reargu-
ment, 777 F.Supp. 1, held that sculptor
infringed photographer’s copyright, issued
permanent injunction and turnover order,
and held sculptor in contempt for violation
of turnover order. Sculptor appealed.
Photographer cross-appealed from denial
of damage award for infringing profits.
The Court of Appeals, Cardamone, Circuit -
Judge, held that: (1) photographer estab-
lished valid ownership of copyright in ongi-
nal work of art; (2) evidence supported
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determination that sculptor copied photog-
rapher’s protected work without authoriza-
tion; (3) sculptor’s unauthorized use of
photograph did not fall within fair use doe-
trine; (4) remand was necessary to deter-
mine amount of damages; and (5) holding
sculptor in contempt for violation of turn-
over order was proper.

Affirmed.

1. Copyrights and Intellectual Property
&=83(3.5)

Presumption of ownership arising
from certificate of registration from United
States Register of Copyrights may be re-
butted. 17 U.S.C.A. § 410(c).

2. Copyrights and Intellectual Property
=36

Copyright protection extends only to
those components of work that are original

to creator; fact that whole work is copy-.

righted does not mean that every element
of it is copyrighted; however, quantity of
originality needed to be shown is modest.
17 US.C.A. § 101 et seq.

3. Copyrights and Intellectual Property
=6, 64

Portion of photographers’ photograph
allegedly infringed by sculptor was original
work of authorship protected under Copy-
right Act; photographer’s inventive efforts
in posing group for picture, taking picture,
and printing picture sufficed to meet origi-
nal work of art criteria. 17 U.S.C.A. § 101
et seq.

4. Copyrights and Intellectual Property
83T
Undisputed direct evidence of copying
of copyrighted photograph by sculptor,
who admittedly gave copy of photograph to
artisans and told them to copy it. was suffi-
cient to support entry of summary judg-
ment in photographer’s favor on issue of
unauthorized copying in copyright infringe-
ment action. 17 U.S.C.A. § 101 et seq.
5. Copyrights and Intellectual Property
=89(2)
Where access to copyrighted work was
conceded. and accused work was so sub-
stantially similar to copyrighted work that

70-857 0 - 93 - 12

reasonable jurors could not differ on i88yg
summary judgment on issue of unauy_ho:
rized copying could be sustained. |y
US.C.A. § 101 et seq.

6. Copyrights and Intellectual Propery
51 .

In determining whether two works of
art are substantially similar for purposes
of Copyright Act, focus must be on similar.
ity of expression of idea or fact, not on
similarity of facts, ideas or concepts them.
selves. 17 U.S.C.A. § 101 et seq.

7. Copyrights and Intellectual Property
=175

No copier may defend act of plagia-

rism by pointing out how much of copy he

has not pirated. 17 U.S.C.A. § 101 et seq,

8. Copyrights and Intellectual Property
=51

It is only where points of dissimilarity
between works exceed those that are sim-
ilar and those similar are—when compared
to original work—of small import quantita-
tively or qualitatively that finding of no
infringement is appropriate in copyright in-
fringement action. 17 US.CA. § 101 et
seq.

9. Copyrights and Intellectual Property
=53
Exploitation of copyrighted work for
personal gain militated against finding of
fair use of copyrighted material. 17
US.CA. § 107.

10. Copyrights and Intellectual Property
=64

Sculptor’s “String of Puppies” could
not be deemed parody of photographers’
photograph for purposes of fair use doc-
trine where photographer’s “Puppies’” was
not. even in part, object of alleged parody;
copied work must be, at least in part.-object
of parody, otherwise there would be no
need to conjure up original work. 17
U.S.CA. § 101

11. Copyrights and Intellectual Property
64

Sculptor's claim that his infringement

of photographer’'s work was fair use solely

because he was acting within artistic tradi-
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on Of commenting upon commonplace
uld not be accepted; copied work was not
object of sculptor’s pgrody, as rquxred for
protec'-i°“ under fair use doctrine. 17
r.S.CA. § 107
12. Copyrights and Intellectual Property
€53

Where original work is factual rather
than fictional, scope of fair use doctrine is
proader. 17 US.C.A. § 107

13. Copyrights and Intellectual Property
=64

Sculptor’s unauthorized use of photog-
rapher's copyrighted photograph to craft
sculpture did not fall under fair use doc-
wrine; among other things, sculptor’s intent
was to make substantial profit. sculpture
could not be considered “parody” of photo-
graph. photograph was copied nearly in
total, sculptor's work was primarily com-
mercial in nature, being produced for sale
as high-priced art, and sculpture created
likelihood of future harm to market for
photographer’s work. 17 U.S.C.A. § 101 et
seq.

14. Copyrights and Intellectual Property
&=87(2)

In apportioning profits for infringe-
ment of photographer's copyrighted work,
sculptor was entitled to retain profits to
extent he could prove they derived solely
from his own position in art world. 17
U.S.C.A § 504(b). .

15. Copyrights and Intellectual Property
=86

Contempt order for direct violation of
turnover order in copyright infringement
case was entirely proper after defendant
sculptor attempted to ship infringing copy
of his sculpture from United States after
turnover order was issued. 17 US.C.A.
§ 503(b).

John B. Koegel, New York City (Frank
H. Wright, Michael D. Rips, Cathy Wright
Isaacson, Wright Manning Rips & Maloney,
of counsel), for defendants-appellants Jeff
Koons and Sonnabend Gallery, Inc.

L. Donald Prutzman, New York City (An-
dre R. Jaglom, Stecher Jaglom & Prutz-

man, of counsel), for plaintiff-appellee Art
Rogers. : ’

Gregory F. Hauser, New York City (Wal-
ter, Conston, Alexander & Green, P.C,
New York City, Louis A. Colombo, John D.
Parker, Michael K. Farrell, Baker & Hos-
tetler, Cleveland, Ohio, of counsel), filed a
brief on behalf of United Feature Syndi-
cate, Inc. as amicus curiae.

Before: CARDAMONE, PIERCE and
WALKER, Circuit Judges.

CARDAMONE, Circuit Judge:

The key to this copyright infringement
suit, brought by a plaintiff photographer
against a defendant sculptor and the gal-
lery representing him, is defendants’ bor-
rowing of plaintiff’s expression of a typical
American scene—a smiling husband and
wife holding a litter of charming puppies.
The copying was so deliberate as to sug-
gest that defendants resolved so long as
they were significant players in the art
business, and the copies they produced bet-
tered the price of the copied work by a
thousand to one, their piracy of a less well-
known artist’s work would escape being
sullied by an accusation of plagiarism.

BACKGROUND FACTS

A. Rogers

We think it helpful to understanding this
appeal to set forth the principals’ profes-
sional backgrounds. Plaintiff, Art Rogers,
a 43-year-old professional artist-photog-
rapher, has a studio and home at Point
Reyes. California, where he makes his liv-
Ing by creating, exhibiting, publishing and
otherwise making use of his rights in his
photographic works. Exhibitions of his
photographs have been held in California
and as far away as Maine, Florida and New
York. His work has been described in
French (“Le Monde"), British (“The Pho-
t0") and numerous American publications,
including the Journal of American Photog-
raphy, Polarvid’'s Close-Up Magazine and
the Popular Photography Annual. Rogers’
photographs are part of the permanent col-
lection of the San Francisco Museum of
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Modern Art, the Center for Creative Pho-
tography at the University of Arizona and
Joseph E. Seagrams and Sons in New York
City. He has taught photography at the
San Francisco Museum of Modern Art.

B. Creating The Photograph “Puppies”

In 1980 an acquaintance, Jim Scanlon,
commissioned Rogers to photograph his
eight new German Shepherd puppies.
When Rogers went to his home on Septem-
ber 21, 1980 he decided that taking a pic-
ture of the puppies alone would not work
successfully. and chose instead to include
Scanlon and his wife holding them. Sub-
stantial creative effort went into both the
composition and production of *'Puppies.” a
black and white photograph. At the photo
session, and later in his lab, Rogers drew
on his years of artistic development. He
selected the light. the location, the bench
on which the Scanlons are seated and the
arrangement of the small dogs. He also
made creative judgments concerning tech-
nical matters with his camera and the use
of natural light. He prepared a set of
“contact sheets,” containing 50 different
images. from which one was selected.

After the Scanlons purchased their prints
for $200. “"Puppies” became part of Rog-
ers’ catalogue of images available for fur-
ther use, from which he, like many profes.
sional photographers, makes his hving
“Puppies” has been used and exhibited a
number of times. A signed print of 1t has
been sold to a private collector, and in 19%9
it was licensed for use in an anthology
called "Dog Days.” Rogers also planned
to use the picture in a series of hand-unted
prints of his works. In 1954 Rogers had
licensed “Puppies”, along with other
works, to Museum Graphics. a company
that produces and sells notecards and post
cards with high quality reproducuons of
photographs by well-respected Amencan
photographers including, for example. An-
sel Adams. Museum Graphics has produc-
ed and distributed the “Puppies” notecard
since 1984. The first prinung was of 5.000
copies and there has been a second similar
size printing.

C. Koons :

Defendant Jeff Koons is a 37-vear-glg
artist and sculptor residing in New Yori
City. After receiving a Bachelor of Fine
Arts degree from Maryland Institute Coj.
lege of Art in 1976, he worked at a numbey
of jobs, principally membership develop-
ment at the Museum of Modern Art in New
York. While pursuing his career as ap
artist, he also worked until 1984 as a muty.
al funds salesman, a registered commodi-
ties salesman and broker, and a commodi.
ties futures broker. In the ten vears from
1980 to 1990 Koons has exhibited his works
in approximately 100 Group Exhibitions
and in eleven one-man shows. His bibliog-
raphy is extensive. Koons is represented
by Sonnabend Gallery, New York, Donald
Young Galiery, Chicago, and Galerie Max
Hetzler, Cologne, Germany. His works
sell at very substanual prices, over 3100,
000. He is a controversial artist hailed by
some as a ""modern Michelangelo,” while
others find his art “truly offensive.” A
New York Times critic complained that
“Koons is pushing the relationship between
art and money so far that everyone in-
volved comes out looking slightly absurd.”

D Creating the Sculpture
“String of Puppies”

After a successful Sonnabend show in
1986, Koons began creating a group of 20
sculptures for a 1982 exhibition at the
same yallery that he called the “Banality
Show ° He works in an art tradition dat-
ing back to the beginning of the twentieth
century  This tradition defines its efforts
as follows when the artist finishes his
work, the meaming of the original object
has been extracted and an entirely new
meaning set 1n its place. An example is
Andy Warhoi's reproduction of muitiple im-
ages of Campoell’'s soup cans. Koons’
most famous work in this genre is a stain-
less «teei casung of an inflatable rabbit
holding a carrot  During 1986 and 1987
the sculpwor traveled widely in Europe look-
ing at matenals and workshops where he
might fabncate materials for the Banality
Show He decided to use porcelain. mir-
rors and wood as mediums. Certain Euro-
pean studios were chosen to execute his
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“reelain works, other studios chosen for
the mirror pieces, and the small Demetz
Seudio. located in the northern hill country
wown of Ortessi, Italy, was selected to
carve the wood sculptures.

Koons acknowledges that the source for
«Sring of Puppies” was a Museum Graph-
«cs notecard of “Puppies” which he pur-
chased in a “very commercial, tourist-like
card shop” in 1987. After buying the card,
he tore off that portion showing Rogers’
copyright of “Puppies.” Koons saw cer-
win criteria in the notecard that he thought
made it 3 workable source. He believed it
w be typical. commonplace and familiar.
The notecard was also similar to other im-
ages of people holding animals that Koons
had collected. Thus, he viewed the picture
as part of the mass culture—"resting in
the collective sub-consciousness of people
regardless of whether the card had actually
ever been seen by such people.”

Appellant gave his artisans one of Rog-
ers’ notecards and told them to copy it
But n order to guide the creation of a
three-dimensional sculptural piece from the
two-dimensional photograph, Koons com-
municated extensively with the Demetz
Studio. He visited it once a week dunng
the period the piece was being carved by
the workers and gave them written instruc-
uons. In his “production notes” Koons
stressed that he wanted “Puppies” copied
faithfully in the sculpture. For example.
he told his artisans the “work must be ;ust
like photo—features of photo must be cap-
tured:” later. “puppies need detail 1n rur
Details—Just Like Photo’.”" other notes in-
struct the artiSans to “keep man i1n angle
of photo—mild lean to side & miidly for
ward—same for woman.” to “keep wom
an's big smile.” and to "keep [the sculp-
ture] very. very realisuc.” others state.
“Girl’s nose 13 too small Please make
larger as per photo.” another reminds the
artisans that ““The puppies must have van:
ation in fur as per photo—not just larye
area of paint—variation as per photo”
temphasis supplied). a

To paint the polychromed wood “String
of Puppies” sculptures. Koons provided a
chart with an enlarged photocopy of “Pup-

pies” in the center; painting directions
were noted in the margin with arrows
drawn to various areas of the photograph.-
The chart noted. “Puppies, painted in
shades of blue. Variation of light-to-dark
as per photo. Paint realistic as per photo,
but in blues.” and “Man’s hair, white with
shades of grey as per black and white

photo!” (emphasis supplied).

When it was' finished, “String of Pup-
pies” was displayed at the Sonnabend Gal-
lery, which opened the Banality Show on
November 19, 1988. Three of the four
copies made were sold to collectors for a
total of $367.000; the fourth or artist’s
copv was kept by Koons. Defendant
Koons' use of ‘Puppies” to create ''String
of Puppies” was not authorized by plain-
uff. Rogers learned of Koons' unautho-
rized use of his work through Jim Scanlon,
the man who had commissioned Rogers to
create "Puppies.” A friend of Scanlon's,
who was familiar with the photograph,
called 1o tell him that what she took to be a
“colonzed™ version of ‘‘Puppies” was on
the front page of the calendar section of
the May 7. 1989 Sunday Los Angeles
Times. In fact. as she and Scanlon later
learned. the newspaper actually depicted
Koons' “Stnng of Puppies” in connection
with an article about its exhibition at the
Los Angeles Museum of Contemporary
Art

PRIOR PROCEEDINGS

Rogers bmught this action against
Koons and Sonnabend Gallery on October
11. 1989, allegning copyright infringement
and unfair competition under § 43(a) of the
Lanham Act and under state law. Both
adesr advised the district court at an early
stage of the proceedings that, at least as to
copynght infnngement, disputed factual is-
sues were unlkely and disposition on sum-
mary judgment would probably be appro-
prate  After completion of discovery, both
sides moved for that relief on July 5, 1990.
Rogers mouon was limited to the copy-
nght infringement claim. Koons and the
Sonnabend Gallery sought summary judg-
ment dismussing all counts in plaintiff’s
complaint.
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The district court held oral argument on
November 26, 1990. In a December 10,
1990 decision, described more fully below,
it found that Koons copied “Puppies” in
“String of Puppies” and that this copying
was not a fair use. It therefore found
infringement, 751 F.Supp. 474. Rogers’
motion for an infringing profits award was
denied because the trial court believed
there were disputed questions of fact con-
cerning their computation. As to Sonna-
bend Gallery, the district court concluded
on February 22, 1991 that the record
showed Sonnabend’s as well as Koons' lia-
bility for infringing profits. On March 27,
1991 it entered a permanent injunction en-
joining Koons and Sonnabend Gallery from
making, selling, lending or displaying any
copies of, or derivative works based on,
“Puppies,” and, pursuant to 17 US.C.
§ 503, requiring defendants to deliver all
infringing articles to plaintiff within 20
days, including the fourth or artist’s copy
of “String of Puppies.”

When defendants failed to comply with
_the turn-over order. Rogers moved to hold
defendant Koons in contempt. The pro-
ceedings on that motion revealed that nine
days after the injunction was issued. Koons
had loaned the fourth copy of “String of
Puppies” to a museum in Germany and
arranged for its shipment out of the United
States. After a hearing on May ». 1991 the
district court held Koons in contempt. di
rected him to do whatever was necessary
to effect the sculpture’'s return from Ger-
many, and imposed a daily fine for contin-
ued noncompliance w commence eght
days later.

On May 28, 1991 we denied Kuuns mo-
tion to stay the injunction and the contempt
penalty pending appeal. but delayed the
commencement of the daily fine untl June
7. 1991. From the finding of copvnght
infringement, the granung of a permanent
injunction. and the turn-over order appel-
lants Koons and Sonnabend appeal. Rog-
ers cross-appesis from the denal of an
award prior w trial for infringing profits.
We affirm.

DISCUSSION

I Ownership of Copyright in an Origing)
Work of Art

One of the powers given Congress under
Art I, § 8 of the United States Constity.
tion is: “To promote the Progress of Sci-
ence and useful Arts, by securing for limit.
ed Times to Authors and Inventors, the
exclusive Right to their respective Writings
and Discoveries.”” Madison noted that
“{TThe utility of this power will scarcely be
questioned.” The Federalist No. 43 (Madi-
son) at 279. He further observed that
copyright for authors was their right under
common law. Jd.; see 2 Blackstone, Com.
mentaries on the Laws of England 407
(Univ. of Chicago ed. 1979). As a result,
Congress enacted a copyright law, 17
U.S.C. § 101 et seq. (1976), under which the
instant litigation was instituted.

(1) To establish an infringement of a
copyright, a plaintiff must show both own-
ership of 8 copyright and that defendant
copied the protected material without au-
thorization. See Weissmann v. Freeman,
868 F.2d 1313, 1320 (2d Cir.), cert. denied.
493 U.S. 883, 110 S.Ct. 219, 107 L.Ed.2d 172
(1989). The Copyright Act makes a certifi-
cate of registration from the U.S. Register
of Copynghts prima facie evidence of the
vahd ownership of a copyright, see 17
U.S.C. § 410tc), though that presumption of
ownership may be rebutted, see Hasbro
Bradley. Inc. v. Sparkle Toys, Inc., 780
F 2d 189. 192 (2d Cir.1985). Protection un-
der the copyright statute extends to pictori-
al works. 17 US.C. § 102(aX5). For more
than a century phowographs have been held
to be copyrightable “writings” under Arti-
cle 1. § ¥ of the Constitution. Burrow-
Gules Lithographic Co. v. Sarony, 111 US.
33, 4 5 Cr. 279, 28 L.Ed. 349 (1884) (photo-
xraph of Oscar Wilde an original work of
an)

[2) Of the several issues before us. the
first concerns the originality of “Puppies.”
Defendants do not challenge plaintiff's
ownership o 8 valid copyright. but assert
instead that the portion of Rogers’ work
allegedly infringed was not an original
work of authorship protected under the
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1976 Copyright Act. Since the law protects
authors’ exclusive rights to their works,
the cornerstone of that law is that the work
protecled must be original. See Feist Pub-
lications. Inc. v. Rural Telephone Service
Co.. Ine, — US. ——, 111 SCt 1282,
1287, 113 L.Ed.2d 358 (1991). Thus, that a
whole work is copyrighted does not mean
that every element of it is copyrighted:
copyright protection extends only to those
components of the work that are original to
the creator. Id. 111 S.Ct. at 1289. But the
quantity of originality that need be shown
is modest—only a dash of it will do. /d. at
1287; 1 M. Nimmer & D. Nimmer, Nim-
mer on Copyright § 1.08{CY1) (1991)
(Nimmer).

" [31 Elements of originality in a photo-
graph may include posing the subjects,
lighting. angle, selection of film and cam-
era. evoking the desired expression, and
almost any other variant involved. See
Burrow Giles, 111 US. at 60, 4 S.Ct. at
282. | Nimmer, § 2.08(EY1]). To the ex-
tent that these factors are invoived, *“‘Pup-
pes” is the product of plaintiff's artistic
creation. Rogers’ inventive efforts in pos-
ing the group for the photograph, taking
the picture. and printing ‘‘Puppies’ suffices
to meet the original work of art criteria.
Thus. in terms of his unique expression of
the subject matter captured in the photo-
graph. plaintiff has established valid own-
ership of a copyright in an original work of
an.

{I Unauthorized Copying by Defendant

(41 Plaintiff next must demonstrate
that defendant Koons copied his protected
work without authorization. The district
court granted summary judgment to Rog-
ers on this issue, finding Koons' sculpture
“String of Puppies” an unauthorized copy
" of Rogers’ photograph. Summary judg-
ment may be an appropriate remedy in
copyTight infringement suits. See, e.g., Pe-
ter Pan Fabrics. Inc. v. Dan River Mills,
Inc. 295 F.Supp. 1366, 1369 (S.D.N.Y.),
affd, 115 F.2d 1007 (2d Cir.1969). Yet,
such relief will be denied when the question
of substantial similarity is one on which
reasonable minds could differ. See. e.g.,

Twentieth Century-Fox Film Corp. v
MCA, Inc, 715 F.2d 1327, 1329 (9th Cir.
1983). :

Here, the trial court found original ele-
ments of creative expression in the copy-
righted work were copied and that the
copying was 80 blatantly apparent as not to
require a trial. We agree that no reason-
able juror could find that copying did not
occur in this case. First, this case presents
the rare scenario where there is direct evi-
dence of copying. Koons admittedly gave
a copy of the photograph to the [talian
artisans with the explicit instruction that
the work be copied. Moreover, the impor-
tance of copying the very details of the
photograph that embodied plaintiff's origi-
nal contribution—the poses, the shading,
the expressions—was stressed by Koons
throughout the creation of the sculpture.
His instructions invariably implored that
the creation must be designed “as per pho-
to.” This undisputed direct evidence of
copying is sufficient to support the district
court’'s granting of summary judgment.

(5] Further, even were such direct evi-
dence of copying unavailable, the district
court's decision could be upheld in this case
on the basis that defendant Koons’ access
to the copyrighted work is conceded, and
the accused work is 30 substantially similar
to the copyrighted work that reasonable
jurors could not differ on this issue. See
Warner Brothers, Inc. v. American
Broadcasting Cos., Inc., 654 F.2d 204, 207
(2d Cir.1981).

Substantial similarity does not require
literally identical copying of every detail.
See 3 Nimmer, § 13.03{A). See also
Comptone Company Ltd. v. Rayezr Corp..
251 F.2d 487, 488 (2d Cir.1958). Such sim-
ilarity is determined by the ordinary ob-
server test: the inquiry is “whether an
average lay observer would recognize the
alleged copy as having been appropriated
from the copyrighted work.” Ideal Toy
Corp. v. Fab-Lu Ltd., 360 F.2d 1021, 1022
(2d Cir.1966). Or, stated another way,
whether “the ordinary observer, unless he
set out to detect the disparities, would be
disposed to overlook them, and regard their
aesthetic appeal as the same.” Peter Pan
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Fabrics, Inc. v. Martin Weiner Corp., 274
F.2d 487, 489 (2d Cir.1960). Thus, Koons’
allegation that a trial judge uneducated in
art is not an appropriate decision-maker
misses the mark; the decision-maker,
whether it be a judge or a jury, need not
have any special skills other than to be a
reasonable and average lay person.

[6] We recognize that ideas, concepts,
and the like found in the common domain
are the inheritance of everyone. What is
protected is the original or unique way that
an author expresses those ideas, concepts,
principles or processes. Hence, in looking
at these two works of art to determine
whether they are substantially similar, fo-
cus must be on the similarity of the expres-
sion of an idea or fact, not on the similarity
of the facts, ideas or concepts themselves.
See Durham Industries, Inc. v. Tomy
Corp.. 630 F.2d 905, 912 (2d Cir.1980). Itis
not therefore the idea of a couple with
eight small puppies seated on a bench that
is protected, but rather Roger's expression
of this idea—as caught in the placement, in
the particular light, and in the expressions
of the subjects—that gives the photograph
its charming and unique character, that is
to say, makes it original and copyrightable.

Thus. had appellant simply used the idea
presented by the photo, there would not
have been infringing copying. But here
Koons used the identical expression of the
idea that Rogers created; the composition,
the poses. and the expressions were all
incorporated into the sculpture to the ex-
tent that, under the ordinary observer test,
we conclude that no reasonable jury could
have differed on the issue of substantial
similarity. For this reason, the distnct
court properfy held that Koons “copied”
the original.

[7.8] Moreover, no copier may defend
the act of piagiarism by pointing out how
much of the copy he has not pirated. See
Sheldon v. Metro-Golduyn Pictures
Corp.. 81 F.2d 49. 56 (2d Cir.) (L. Hand, J.).
cert. denied, 298 U.S. 669, 56 S.Ct 835, 80
L.Ed. 1392 (1936). Thus. where substantial
similarity is found, small changes here and
there made by the copier are unavailing.
It is only where the points of dissimilarity

exceed those that are similar and those
similar are—when compared to the origina]
work—of small import quantitatively or
qualitatively that a finding of no infringe-
ment is appropriate. See 3 Nimmer § 13.
03{BJ[1]la). This is not the case here,
Koons' additions, such as the flowers in the
hair of the couple and the bulbous noses of
the puppies, are insufficient to raise a gen-
uine issue of material fact with regard to
copying in light of the overwhelming sim-
ilarity to the protected expression of the
original work.

Because of Koons’ extensive use of the
same expression of the idea that Rogers’
created, it was properly held that he “cop-
ied” the protected features of the original.
No genuine issue of material fact exists
with respect to this finding; "String of
Puppies” was. copied from the photograph
“Puppies” based either on the direct evi
dence of copying or on proof of access and
substantial similarity. In light of this sum-
mary judgment was properly granted on
this issue.

II1 The Fair Use Doctrine

Defendant Koons further defends his use
of Rogers’ work “Puppies” to craft “String
of Puppies™ under a claim of a privilege of
“fair use.” This equitable doctrine permits
other people to use copyrighted material
without the owner's consent in a reason
able manner for certain purposes. Codified
in § 107 of the 1976 Copyright Act, it is of
ancient lineage. Section 107 states that an
original work copied for purposes such as
criticism or comment may not constitute
infringement, but instead may be a fair
use. The section provides an illustrative—
but not exhaustive—list of factors for de-
termining when a use is “fair.” These
factors include (1) the purpose and charac
ter of the use, (2) the nature of the copy-
righted work, (3) the amount and substan-
uality of the work used, and (4) the effect
of the use on the market value of the
original. 17 US.C. § 107.

The fact that the test envisioned by the
Act is dependent on the circumstances of
each case, see 3 Nimmer, § 13.05[{A), might
suggest summary judgment is unavailable
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when fair use is the issue, but such relief
may be granted when appropriate. See
¢g. Stewart v. Abend, 495 U.S. 207, 110
s.Ct. 1750, 109 L.Ed.2d 184 (1990) (sum-
mary judgment granted upon finding of no
fair use). The trial court found no genuine
issues of fact present regarding the fair
use exception and granted summary judg-
ment to plaintiff on this issue also. We
proceed therefore to analyze the fair use
factors in the circumstances of the case at
hand. Our examination of these factors
. leads us to conclude that the district court
properly granted summary judgment in fa-
vor of plaintiff.

1. Purpose and Character of the Use

The first factor, purpose and character
of the use, asks whether the original was
copied in good faith to benefit the public or
primarily for the commercial interests of
the infringer. See MCA. Inc. r. Wilson,
677 F.2d 180, 182 (2d Cir.1981). Knowing
exploitation of a copyrighted work for per-
sonal gain militates against a finding of
fair use. And—because it is an equitable
doctnne—wrongful denial of exploitative
conduct towards the work of another may
bar an otherwise legitimate fair use claim.
See 3 Nimmer, § 13.05{A)1]. Relevant to
this issue is Koons' conduct, especially his
action in tearing the copyright mark off of
a Rogers notecard prior to sending it to the
Italian artisans. This action suggests bad
faith in defendant's use of plaintiff's work,
and militates against a finding of fair use.

(91 The Supreme Court has held that
copies made for commercial or profit-mak-
ing purposes are presumptively unfair.
See Sony Corp. of America v. Universal
City Studios. Inc.. 464 U.S. 417. 449, 104
S.Ct. 774, 792, 78 L.Ed.2d 574 (1984). The
Court explained in a subsequent case that
the “crux of the profit/nonprofit distinction
18 not whether the sole motive of the use 1s
monetary gain but whether the user stands
W profit from exploitation of the copyright-
ed material without paying the customary
price.” Harper & Row. Publishers, Inc. r.
Nation Enterprises, 471 U.S. 539, 562, 105
S.Cu 2218, 2231, 85 L.Ed.2d 588 (1983).
We have stated that, though it is a signifi-

cant factor, whether the profit element of
the fair use calculus affects the ultimate
determination of whether there is a fair use
depends on the totality of the factors con-
sidered; it is not itself controlling. See

- Maxtone-Graham v. Burtchaell, 803 F.2d
" 1253, 1262 (2d Cir.1986), cert. denied, 481

U.S. 1089, 107 S.Ct. 2201, 95 L.Ed.2d 856
(1987). Thus, while we note that Koons’
substantial profit from his intentionally ex-
ploitive use of Rogers’ work also militates
against the finding of fair use, we turn
next to consider his contention that the
primary purpose of the use was for social
comment.

Parody or Satire as Fair Use: The Act
expressly provides that comment on or crit-
icism of a copyrighted work may be a valid
use under the fair use doctrine. . We must
analyze therefore whether “String of Pup-
pies” is properly considered a comment on
or criticism of the photograph ‘‘Puppies.”
Koons argues that his sculpture is a satire
or parody of society at large. He insists
that “String of Puppies” is a fair social
criticism and asserts to support that propo-
sition that he belongs to the school of
American artists who believe the mass pro-
duction of commodities and media images
has caused a deterioration in the quality of
society, and this artistic tradition of which
he is a member proposes through incorpo-
rating these images into works of art to
comment critically both on the incorporated
object and the political and economic sys-
tem that created it. These themes, Koons
states, draw upon the artistic movements
of Cubism and Dadaism, with particular
influence attributed to Marcel Duchamp,
who in 1913 became the first to incorporate
manufactured objects (readymades) into a
work of art, directly influencing Koons'
work and the work of other contemporary
Amenican artists. We accept this definition
of the objective of this group of American
arusts.

To analyze Koons' parody defense, we
must first define it. Parody or satire, as
we understand it, is when one artist, for
comic effect or social commentary, closely
imitates the style of another artist and in
so doing creates a new art work that
makes ridiculous the style and expression -

.
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of the original. Under our cases parody
and satire are valued forms of criticism,
encouraged because this sort of criticism
itself fosters the creativity protected by the
copyright law.  See Warner Bros., Inc. v.
American Broadcasting Cos., Inc., 720
F.2d 231, 242 (2d Cir.1983). We have con-
sistently held that a parody entitles its
creator under the fair use doctrine to more
extensive use of the copied work than is
ordinarily allowed under the substantial
similarity test. See Elsmere Music, Inc. v.
National Broadcasting Co., 623 F.2d 252,
253 (2d Cir.1980) (per curiam).

[10) Hence, it must first be determined
.whether “String of Puppies” is a parody of
Rogers’ work for purposes of the fair use
doctrine. We agree with the district court
that it is not. It is the rule in this Circuit
that though the satire need not be only of
the copied work and may, as appellants
urge of “String of Puppies,” also be a
parody of modern society, the copied work
must be, at least in part, an object of the
parody, otherwise there would be no need
to conjure up the original work. See WCA,
Inc. v. Wilson, 677 F.2d at 185; 3 Nimmer.
§ 13.05C) n. 60.9.

[11] We think this is a necessary rule,
as were it otherwise there wouid be no real
limitation on the copier's use of another's
copyrighted work to make a statement on
some aspect of society at large. If an
infringement of copyrightable expression
could be justified as fair use soiely on the
basis of the infringer's claim to a higher or
different artistic use—without nsunng
public awareness of the ongnal work—
there would be no practicable boundary to
the fair use defense. Koons' claim that his
infringement of Rogers’ work s fair use
solely because he is acting within an arus-
tic tradition of commenung upon the com-
monplace thus cannot be sccepted. The
rule’s function is to insure that credit s
given where credit is due. By requinng
that the copied work be an objct of the
parody. we merely insist that the audience
be aware that underlying the parody there
is an original and separate expression, at-
tributable o a different arust Ths
awareness may come from the fact that the

copied work is publicly known or becauge
its existence is in some manner acknow}.
edged by the parodist in connection with
the parody. Of course, while our view of
this matter does not necessarily prevent
Koons' expression, although it may, it does
recognize that any such exploitation must
at least entail “paying the customary
price.” Harper & Row Publishers, Inc,
471 U.S. at 562, 105 S.CL at 2231.

The problem in the instant case is that
even given that ‘‘String of Puppies” is a
satirical critique of our materialistic socie-
ty, it is difficult to discern any parody of
the photograph “Puppies” itself. We con-
clude therefore that this first factor of the
fair use doctrine cuts against a finding of
fair use. The circumstances of this case
indicate that Koons’ copying of the photo-
graph “Puppies” was done in bad faith,
primarily for profit-making motives, and
did not constitute a parody of the original
work.

2. Nature of the Copyrighted Work

[12) The next fair use factor asks what
is the nature of the work that has been
copied. Where the original work is factual
rather than fictional the scope of fair use is
broader. See New Era Publications, Int'l.
r. Carol Publishing Group, 904 F.2d 152,
157 t2d Cir.), cert. denied, — U.S. —,
111 S.Ct 297, 112 LEd.2d 251 (1990).
Whether the original is creative, imagina-
uve. or represents an investment of time in
anucipation of a financial return also
should be considered. MCA, Inc. v. Wil-
son. 677 F.2d at 182. Here “Puppies” was
a publhished work of art. As an original
expression 1t has more in common with
ficvon than with works based on facts,
such as. for example, biographies or tele-
phone directories. Since “‘Puppies” was
creauve and imaginative and Rogers, who
makes his living as a photographer, hopes
to gain a financial return for his efforts
with this photograph, this factor militates
aganst a finding of fair use.

3. Amount and Substantiality of
Work Used

[13) Where the amount of copying ex-

ceeds permissible levels, summary judg-
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ment has been upheld. Walt Disney Pro-
ductions v. Air Pirates, 581 F.2d 751, 758
(9th Cir.1978), cert. denied, 439 U.S. 1132,
99 S.Ct. 1054, 59 L.Ed.2d 94 (1979). To a
large degree, this factor involves the same
analysis as that used when determining if
the copy is substantially similar to the orig-
inal. Sometimes wholesale copying may be
permitted. while in other cases taking even
a small percentage of the original work has
been held unfair use. See Martone-Gro-
ham, 803-F.2d at 1263. “[W]hat is rele-
vant is the amount and substantiality of
the copyrighted erpression that has been
used. not the factual content of the mate-
rial in the copyrighted works.” Salinger
r. Random House, Inc.. 811 F.2d 90, 97 (2d
Cir.) (emphasis in original), reh’g denied.
818 F.2d 252, cert. denied, 484 U.S. 890,
108 S.Cu 213, 98 L.Ed.2d 177 (1987). Itis
not_fair use when more of the original is
copied than necessary. Even more critical
than the quantity is the qualitative degree
of the copying: what degree of the essence
of the original is copied in relation to its
whole. /d. at 98; see also New Era Publi-
cations Intl., 904 F.2d at 159.

Appellants claim that under a parody de

fense their use of Rogers’ work did not
exceed the level permitted under the far
use doctrine. As discussed previously, this
Circurt has traditionally afforded parodists
significant leeway with respect to- the ex-
tent and nature of their copying See £
smere, 623 F.2d at 233.n. I, Berlin v £C
Publications. [nc.. 329 F.2d 541. 545 2d
Cir.). cert. denied. 379 U.S. 822. 85 S Ct 86,
13 L.LEd.2d 33 {1964). Yet. even under such
3 defense there are limitations on what
constitutes fair-use. See WCA r Wilson.
77 F.2d at 185. Here. the essence of
Rogers’ photograph was copied nearty 1m
toto, much more than would have been
necessary even if the sculpture had heen a
parody of plaintiff's work. I[n short. it 1s
not really the parody flag that appellants
are sailing under. but rather the flag of
piracy. Moreover. because we have al-
ready determined that *String of Puppies”
is not a parody of Rogers’ work, appellants
cannot avail themselves of this heightened
tolerance under a parody defense

Nor does Sony Corp. of America, 464
U.S. at 449-50, 104 S.Ct. at 792-93, bear
the weight that appellants place on it for
the proposition that even 100 percent copy-
ing does not preclude a fair use finding.
Although correct as a general statement, it
applied in Sony to a narrow set of circum-
stances. Sony's copying equipment (Beta-
max VCRs) was used by members of the
public to record television programs—the
copyright of which was owned by plain-
tffs. The question was whether Sony’s
selling of the copying equipment violated
plaintiffs’ rights under the Copyright Act
The Supreme Court said “no” because
“time-ghifting” for those watching a tele-
vision program enlarges the viewing audi-
ence. and does not impair plaintiffs’ com-
mercial right in the value of the copyright.
Hence. no basis existed under the Act upon
which plaintiffs could hold Sony liable for
selling VCR's to the general public. /d at
421, 104 S.Ct at 778,

Those are not the facts found here. In-
stead. Koons’ copying of Rogers’ work was
the essence of the photograph, and de-
signedly done as the notes to the Italian
arusans conclusively reveal. Koons went
well bevond the factual subject matter of
the photograph to incorporate the very ex-
pression of the work created by Rogers.
We find that no reasonable jury could con-
clude that Koons did not exceed a permissi-
ble level of copying under the fair use
doctrine )

4 Effect of the Use on the Market Val-
ue of the Onginal

The fourth factor looks at the effect of
the use on the market value of the original.
The Nupreme Court in Stewart, 495 U.S.
207 110 3t 1750. 109 L.Ed.2d 184, stated
that the fourth factor “is the ‘most impor-
tant. and indeed. central fair use factor.”"
Id at 2 :10 S.Cu at 1769 (quoting 3
Nimmer § 1305A)); see also Harper &
Row. 47 U'S at 566, 105 S.Ct. at 2233.
Under this factor a balance must be struck
between the benefit gained by the copy-
nght owner when the copying is found an
unfair use and the benefit gained by the
public when the use is held to be fair. The
less adverse impact on the owner, the less
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public benefit need be shown to sustain
non-commercial fair use. It is plain that
where a use has no demonstrable impact on
a copyright owners’ potential market, the
use need not be prohibited to protect the
artist's incentive to pursue his inventive
skills. Yet where the use is intended for
commercial gain some meaningful likeli-
hood of future harm is presumed. See
Sony Corp. of America, 464 US. at 451,
104 S.Ct. at 793.

A critical inquiry under this factor then
is whether defendants Koons and Sonna-
bend planned to profit from their exploita-
tion of “Puppies” without paying Rogers
for their use of his photo—that is, whether
Koons' work is primarily commercial in na-
ture. We have already concluded that it is.
In this case, of course, the copy was in a
different medium than the original: one
was a three-dimensional piece of sculpture,
and the other a two-dimensional black and
white photo. But the owner of a copyright
with respect to this market-factor need
only demonstrate that if the unauthorized
use becomes “widespread” it would preju-
dice his potential market for his work. See
id.. Harper & Row, 471 U.S. at 568, 105
S.Ct. at 2234, The reason for this rule
relates 1o a central concern of copyright
law that unfair copying undercuts demand
for the original work and, as an inevitable
consequence, chills creation of such works.
Hence the inquiry considers not only harm
to the market for the onginal photograph.
but also harm to the market for denvauve
works. It is obviously not implausible that
another artist, who would be willing w
purchase the rights from Rogers. would
want to produce a sculpture like Rogers’
photo and. with Koons' work extant. such
market is reduced. _ Similarly. defendants
could take and sell photos of "Stnng of
Puppies.” which would prejudice Rogers’
potenuial market for the sale of the “Pup
pies” notecards, in addition to any other
denivative use he might plan.

Further. in discussing this fourth factor.
the leading scholar in this area of the law
uses an example that closely parallels the
facts of the present case and demonstrates
the irrelevance of copying in a different
medium when analyzing this factor: a mov-

ie adaptation is made of a book. Evep
though the movie may boost book sales, it
is an unfair use because of the effect on
the potential sale of adaptation rights. 3
Nimmer, § 13.05{B]. The function of de.
mand for each original work of art is a
relevant facet in this factor’s analysis; that
is, fair use permits lyrics or music to be
copied in a literary magazine, but where
the same material is published in a song
sheet magazine, purchased for playing and
not simply for reading, it is an unfair use.
ld

Here there is simply nothing in the
record to support a view that Koons pro-
duced “String of Puppies” for anything
other than sale as high-priced art. Hence,
the likelihood of future harm to Rogers’
photograph is presumed, and plaintiff’s
market for his work has been prejudiced.

IV Infringing Profits

[14]) The next issue concerns Rogers’
claim for infringing profits in the amount
of 3367.000. Under 17 U.S.C. § 504(b) a
copyright owner is entitled to recover actu-
al damages suffered as a result of the
infringement as well as apportioned prof-
its. The section states: "In establishing
the infringer’s profits, the copyright owner
1s required W present proof only of the
infringer’s gross revenue, and the infringer
1s required o prove his or her deductible
expenses and the elements of profit attrib-
utable 10 factors uther than the copyright-
~d work ©  Alternauvely, in place of actual
damages and apporuoned profits, a copy-
nght owner mayv elect to recover an award
of statutory damages. See 17 US.C.
§ e

In Rogert’ cross-appeal he asserts, in
response to defendants’ argument that we
lack appellate junsdicuon over this issue,
that junsdiction exists on two independent
bases He further contends that there are
no tssues of fact and that the matter
shouid be remanded simply to enter an
award in his favor Although we agree
with Rogers that junsdiction over this as-
pect of the judgment appealed from exists,
we are unable o grant the award he seeks.
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The district court stated that deposition
and documentary evidence regarding the
deductible expenses referred to in § 504(b)
are present in the record. We are satisfied
that defendants have incurred deductible
expenses in some amount and that they
should have an opportunity to prove them
as an offset to plaintiff's evidence of in-
fringing damages. Further, the amount of
actual damages incurred by Rogers, as well
as the proper apportionment of Koons'
profits between Rogers and Koons, remain
1o be determined on remand. With respect
w the calculation of actual damages, “the
primary measure of recovery is the extent
to which the market value of the copyright-
ed work at the time of the infringement
has been injured or destroyed by the in-
fringement.” Fitzgerald Pub. Co., Inc. v.
Baylor Pub. Co.. Inc.. 807 F.2d 1110, 1118
2d Cir.1986). While we leave the ascer-
tainment of damages to the district court,
under the circumstances of this case, we
think that a reasonable license fee for the
use of "Puppies” best approximates the
market injury sustained by Rogers as a
result of - Koons' misappropriation. See
Deltak. Inc. v. Advanced Systems, Inc.
767 F.2d 357. 360-61 (7th Cir.1985) (“The
value of the infringer’'s use is a permissible
basis for estimating actual damages.”)
Sid & Marty Krofft Television Produc-
tions, [nc. v. McDonald's Corp., 562 F.2d
1157, 1174 (9th Cir.1977) (same).

On the subject of apportioning profits,
the copvnght law requires that Koons have
the opportunity to establish those “ele
ments of profit attributable to factors oth-
er than the copyrighted work.” 17 U.S.C.
§ 304b). These “elements” may include
Koons’ own notoriety and his related ability
to command high prices for his work. See
Sheidon v. Metro-Golduyn Corp., 309
U.S. 390, 407-09, 60 S.Ct. 681, 687-88. 34
L.Ed. 825 (1940) (considering “‘the drawing
power of the ‘motion picture stars’ ... the
arustic conceptions ... and ... the expert
supervision and direction of the various
processes which made possible the compos-
e result”). Frank Music Corp. v. Metro~
Golduyn-Mayer Inc.. 886 F.2d 1345, 1549
(9th Cir.1989), cert. denied. 494 US. 1017,
110 S.Ct. 1321, 108 L.Ed.2d 496 (1990)

(“Where a defendant alters infringing ma-
terial to suit its own unmique purposes,
those alterations and the creativity behind,
them should be taken into account in appor-
tioning the oprofits of the infringing
work.”); Abend v. MCA, Inc., 863 F.2d
1465, 1478, aff'd sub nom. Stewart v.
Abend, 495 US. 207, 110 S.Ct. 1750, 109
L.Ed.2d 184.(1990) (considering outstanding
performances and  brilliant direction);
ABKCO Music, Inc. v. Harrisongs Music,
508 F.Supp. 798, 801 (S.D.N.Y.1981), mod-
ified, 7122 F.2d 988 (2d Cir.1983) (consider-
ing “'international ‘name’ ” of infringing re-
cording artist). See also 3 Nimmer § 14.-
03{C]. To the extent that Koons is able to
prove that the profits at issue derive solely
from his own position in the art world, he
should be allowed to retain them.

Finally, we note that Rogers remains at
liberty to elect statutory damages in lieu of
an award of actual damages and appor-
tioned profits. See 17 U.S.C. § 504(c). In
fact, given Koons’' wilful and egregious
behavior, we think Rogers may be a good
candidate for enhanced statutory damages
pursuant to 17 US.C. § 504(cK2). See
Fitzgerald Pub. Co., 807 F.2d at 1115. Of
course, that determination remains for the
district court 1 make in the first instance.

The case must be remanded therefore for
the district court to determine the amount
of the award, a matter which it had re-
served to itself prior to the institution of
this appeal.

V  The Turn-Over Order

{151 Finally, the turn-over order of the
arust’s copy is an equitable remedy issued
under the broad powers vested in a trial
judge under 17 U.S.C. § 503(b) (court may
order destruction or other reasonable dispo-
sition of infringing copies). In this case,
after Judge Haight issued his turn-over
order. Koons arranged to ship the fourth or
artist's copy of “String of Puppies” from
the United States to Germany. We see no
abuse of the district court’s discretion in
directing turn-over and, under the circum-
stances. the contempt order for the direct
violation of the turn-over order was entire-’

ly proper.
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CONCLUSION

Accordingly, the judgment of the district
court is affirmed in all respects.

Burt L. LEVIN, Plaintiff-Appellant,
v.

ANALYSIS & TECHNOLOGY.
INC.. Defendant-Appellee.

No. 479, Docket 91-7684.

United States Court of Appeals.
Second Circuit.

Argued Dec. 5, 1991.
Decided April 3, 1992.

Military analyst filed pro se age dis-
crimination suit against defense contractor
that had discharged him. The United
States District Court for the District of
Connecticut, Alan H. Nevas, J.. granted
contractor's summary judgment motion.
Analyst appealed. The Court of Appeals.
Altimari, Circuit Judge, held that analyst
had established prima facie case of age
discrimination, and even raised genuine tn-
able issues of fact with regard to whether
contractor's reasons for discharging him
were pretextual, thus making summary
judgment for contractor improper.

Reversed and remanded. .

1. Federa! Civil Procedure ¢=2543

In ruling on motion for summary judg-
ment, court must resolve all ambiguites
and inferences from the underlying facts in
favor of the nonmoving party. Fed.Rules
Civ.Proc.Rule 56(c), 28 U.S.C.A.

° Judge Kaufman. onginally a member of the
pancl, died on February 1, 1992. The appeal 1s

2. Federal Courts =776

Court of Appeals reviews distriet
court’s grant of summary judgment de
novo.

3. Civil Rights ¢=388

Plaintiff establishes prima facie case
of discharge based on age discrimination
by showing that he or she is a member of
protected age group, was qualified to per-
form duties required by position, and wasg
discharged, and that discharge occurred
under circumstances suggesting that age
was a factor. Age Discrimination In Em-
ployment Act of 1967, § 2 et seq., 29
US.C.A. § 621 et seq.

4. Civil Rights =170

In meeting ultimate burden of demon-
strating by preponderance of the evidence
that employer’s stated reasons for dis-
charge are merely a pretext for discrimina.
tion, ADEA plaintiff need not show that
age was the only factor in employer's dis-
charge decision but that it was a determi-
native factor. Age Discrimination In Em-
ployment Act of 1967, § 2 et seq., 29
U.S.C.A. § 621 et seq.

5. Federal Civil Procedure 2497
Military analyst established prima fa-
cie case of age discrimination in connection
with his discharge and even raised genuine
triable issues of fact with regard to wheth-
er defense contractor’s reason for that dis-
charge were pretextual, thus making sum-
mary judgment for contractor in age dis-
crimination suit improper. Age Discrimina-
tion In Employment Act of 1967, § 2 et
seq.. 29 U.S.C.A. § 621 et seq.; Fed.Rules
Civ.Proc.Rule 56(c), 28 U.S.C.A.

Burt L. Levin, pro se.

Marc L. Zaken, Hartford, Conn. (Jay E.
Bovilsky, William H. Narwold, Cummings
& Lockwood. of counsel), for defendant.
appellee.

Before: MINER and ALTIMARI, Circuit
Judges.®

being decided by the remaining members of the
panel pursuant to Local Rule § 0.14(b).
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in April of 1987, which is more than three
years after the last loan was made to those
corporations. The action is therefore time-
barred. See Fleet Factors, 114 A.D. 2d at
997, 495 N.Y.S.2d at 436.

Plaintiffs argue that the statute of limi-
tations must be tolled because the loans to
the corporations were made at a 15% rate
of interest which continues to accrue until
the present date. They argue that the
statute of limitations is tolled until they

can demand that the entire debt, including -

interest, must be paid and that since the
interest continues to accrue, such a demand
‘may not be made. No authority has been
cited for this novel proposition which would
extend a statute of limitations indefinitely
in any case where a borrower defaults
upon a debt that continues to bear interest.
Indeed, to accept such a contention would
entirely subvert the policies of repose
served by statutes-of limitations. Accord-
ingly, the Court rejects plaintiffs’ argu-
ment.?

CONCLUSION
For the reasons stated above, defen-
dant’s motion for summary judgment is
granted and the action is dismissed. The
Clerk of the Court is directed to close the
above-captioned action.

It is SO ORDERED.

but must show by affidavit or other evidentiary
material a genuine issue of fact which would
justify a trial. See Fed.R.Civ.P. 56(¢). Here,
plaintiffs’ testimony and documents show that
the last loan to the corporations was November
13, 1982, not 1985. Morcover, both plaintiffs
were requested 10 supplement their discovery
responses if they recalled any other loans in
addition to the ones they identified, See Deposi-
tion of Martin Cohen ("M. Cohen Dep.”) at 61~
62 (annexed to Abrahams Aff. at Ex. D); Deposi-
tion of Irene Cohen (“I. Cohen Dep.”) at 12-14
(annexed to Abrahams Aff. at Ex. E), but have
not produced any evidence of additional loans.

S. Immediately before defendant filed his mo-
tion, but after the motion had been discussed at

Art ROGERS, Plaintiff,
v.

Jeff KOONS and Sonnabend Gallery,
Inc.. Defendants.

No. 89 Civ. 6707 (CSH).

United States District Court,
S.D. New York.

Dec. 13, 1990.

Owner of copyrighted photogiph
brought action against sculptor and art gal.
lery for copyright infringement. On plain:
tiff's motion for summary judgment, t.he
District Court.. Haight, J., held that: (1),
reprodiction of .copyrighted photograph in
sculpture form did not preclude finding
copyright infringement. (2) reproduction
was not fair use of photograph; and (3) art
gallery’s conduct in advertising and dis-
playing sculptures that infringed on copy-'
righted photograph did not make gallerg
liable as contributory infringer. '

Motion granted in part and denied i
part.

1. Copyrights and Intellectual Property
&=53.1

Reproduction of copyrighted photo-
graph in sculpture form did not preclude
finding of copyright infringement; sculp-
ture was derivative work based upon photo-
graph. 17 US.C.A. §§ 101, 106, 106(2).

a Telephone Pre-Motion Conference, plaintiffs
wrote to the Court seeking the Court’s advice
regarding procedures for taking a written depo-
sition of defendani. However, in view of the
fact that plaintiff was and is aware of all of the
facts relevant 1o the defendant’s defense that the
statute of limitations bars his action, any fur-
ther discovery of the defendant by written depo-
sition or otherwise could add nothing to the
disposition of this on that ground. See
Burlington Coat Factory Warehouse Corp. v. Es-
prit de Corp., 769 F.2d 919, 925-27 (2d Cir.1985);
Federal Republic of Germany v. Elicofon, 536
F.Supp. 813, 827-28 (E.D.N.Y.1978). af/d, 678
"F.2d 1150 (2d Cir.1982).
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3 Copyrights and Intellectual Property
=64
Reproduction of copyrighted photo-
phin sculpture form was not fair use of
hoograph, where use of photograph did
pot criticize or comment upon it. was of a
mercial nature, and undermined new

com

uses of the photograph. 17 U.S.C.A.

§ 107

3. Copyrights and Intellectual Property
&=89(2) ’

In copyright infringement action aris-
ing from reproduction of copyrighted pho-
tograph in sculpture form, fact issue as to
slleged infringer’s deductible expenses pre-
cluded summary judgment on issue of mon-
ey damages. 17 U.S.C.A. § 504(b).

4. Copyrights and Intellectual Property
=77

Art gallery’s conduct in advertising
and displaying sculptures that infringed on
copyrighted photograph did not make gal-
lery liable as contributory infringer in
copyright infringement action, absent evi-
dence that gallery had knowledge of in-
fringing activity. 17 U.S.C.A. § 504(b).

Stecher Jaglom & Prutzman, New York
City, for plaintiff, L. Donald Prutzman,
Jr.. Andrea Galbo. New York City, of coun-
sel.

John B. Koegel, New York City, for Jeff
Koons and Sonnabend Gallery, Inc.

MEMORANDUM OPINION
AND ORDER

HAIGHT, District Judge:

Plaintiff, a professional photographer,
brings this action against defendants, a
sculptor and an art gallery, for copyright
infringement under the Copyright Act,
Lanham Act violations, and unfair competi-
tion under the laws of New York and Cali-
fornia. Plaintiff moves under Rule 56,
Ped.R.Civ.P., for summary judgment on his
first cause of action for copyright infringe-
ment. Defendants cross-move for summa-
7y judgment dismissing the complaint.

v. KOONS
474 (S.D.N.Y. 1990)

Background

The facts are largely undisputed. Plain-
tiff Art Rogers is a professional photog-
rapher resident in California. In 1980 Jim
Scanlon, another California resident famil-
iar with Rogers' work, commissioned Rog-
ers to make a photographic portrait of the
Scanions’ new litter of eight German Shep-
herd puppies. Rogers went to the Scanlon
home. Rather than attempting to pose the
puppies alone, he included Scanlon and his
wife Mary, who were photographed sitting
on a bench holding the puppies. Rogers
succeeded in getting two adults and eight
puppies to hold still long enough to produce
a charming photograph which Rogers
named “Puppies.” “Puppies” was publish-
ed in Rogers’ photography column in a
local newspaper in 1980. The photograph
was exhibited, along with other works by
Rogers, at the San Francisco Museum of
Modern Art in 1982. In 1984 Rogers Ii-
censed ‘‘Puppies” along with other works
to Museum Graphics, a company that pro-
duces and sells notecards and postcards
with high quality reproductions of photo-
graphs by American photographers, includ-
ing Ansel Adams. Museum Graphics has
produced and distributed the “Puppies” no-
tecard since 1984. A signed print of "“Pup-
pies” has been sold to a private collector.
In 1989 Rogers licensed the photograph for
use in an anthology called “Dog Days.”
Rogers has stated in an affidavit that he
plans to use “Puppies” in a series of hand
tinted prints of his works.

Defendant Jeff Koons is a well-known
American artist and sculptor resident in
New York whose works are exhibited at
galleries and museums in the United States
and elsewhere and sold to the public. De-
fendant Sonnabend Gallery represents
Koons and serves as his agent in connec-
tion with the display and sale of his works.
In October 1986 Koons began the process
of creating sculptures for what he even-
tually termed his *Banality Show.” His
work extended over two years. The exhibi-
tion opened at Sonnabend Gallery on No-
vember 19, 1988. The exhibition consisted
of 20 sculptural works. In Koons' percep-
tion, “‘the subject for the show would be
“Banality but the message would be a spiri-
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tual one. And while being uplifting, the
also work would be [sic] critical commenta-
ry on conspicuous consumption, greed, and
seif indulgence.” Defendants’ Main Brief
at 6. All the works were sculptures in
various media, including several in ‘“poly-
chromed wood,” which is wood painted dif-
ferent colors with oil paint. Each work
was produced in an ‘“edition” of three, so
that three copies were available for sale to
the public. An “artist’s proof”’ of each
sculpture was also produced for Koons
which he could sell later if he wished.

During the fall and winter of 1986 and
throughout 1987 Koons collected material
for possible sculptures. He then located
and contracted with workshops that could
craft the desired materials in the fashion
that Koons desired.

At the end of 1987 or in- 1988 Koons
purchased at least two Museum Graphics
notecards displaying Rogers' ‘‘Puppies”
photograph. These cards were imprinted
with Rogers’ copyright, although the pho-
tograph had not yet been registered.
Koons decided to use the photograph for
one of the sculptures to be exhibited in the
Banality Show. He tore off that portion of
the notecard showing the copyright notice
and sent the photograph to the Demetz
Arts Studio in Italy, with instructions to
make a polychromed wood sculptural ver-
sion of the photograph, a work that Koons
instructed Demetz “must be just like pho-
to.” Ex. 15 to Koons deposition (notes
Koons furnished to Demetz in connection
with producing the sculpture). Koons con-
tinued to communicate with Demetz, reit-
erating that the features of the humans
and the puppies be reproduced “as per pho-
to.” Ex. 16. As to the painting of the
sculpture, Koons gave Demetz a chart with
an enlarged photocopy of “Puppies” in the
center, and on which he noted painting
directions in the margin with arrows drawn
to various areas of the photograph. Koons
instructed Demetz to paint the puppies in
shades of “blue,” with *‘variation of light-
to-dark as per photo.”” The man’s hair was
to be “white with shades of grey as per
black and white photo.”) Ex. 14.

The end result was a polychromed w,
sculpture 42 inches by 62 inches by
inches (not including the base which j is af
inches by 67 by 31 inches). Koons ea)
the sculpture “String of Puppies.” 1

Following the display of * Stnng of
pies” at the Sonnabend Gallery in D
ber 1988, Koons sold the edition of th
sculptures to collectors for a total of 3:
000. Two were sold for the price stated
the Gallery of $125,000. The third buy
paid $117,000. Koons retains a fou,
“String of Puppies” sculpture at his stopg
age facility. ¥

Rogers learned of the sculpture through
Scanlon. A friend of Scanlon’s famili
with the notecard called Scanlon and sag
that the photograph *Puppies” was on t}
front page of the calendar section of
Sunday Los Angeles Times, but had beeg
“colorized.” Scanlon, having obtained ang
read the article, realized that it was not g
tinted version of the photograph “Puf
pies,” but rather was a photograph @
Koons’ sculpture “String of Puppies,” théf
on exhibition at the Los Angeles MuseuH
of Contemporary Art. Scanlon told Rog
about it. i

Rogers registered his photograph “Pugj
pies” with the United States Copyright O ‘!
fice, obtaining registration mimber VA
352/001. The effective date of the regisl
tration is July 6, 1989. The certificate rél
cites a date of first publication in the Unitd
ed States of November 20, 1980. :

Rogers filed this action against Koons'
and Sonnabend Gallery on October 11,
1989.

It is common ground that Koons did not
inform Rogers of his intended use of the
photograph, and that Rogers had no knowlk;
edge of that use until Scanlon informed!
him. .;d

Rogers now moves for summary judg
ment on the first cause of action in
complaint, for copyright infringement. Ded
fendants cross-move for summary judgs

ment dismissing all causes of action. -1
Discussion at

Koons concedes, as he must, that het
“used” Rogers' photograph ‘“Puppies” as1
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material” for his sculpture “String

rce .
r;uppies." Koons prefers to avoid the
verd ~copied.” Semantics do not decide the

ssue which is whether or not Koons’ con-

duct constitu
Koons says it does not for two principal
ns. First. he argues that Rogers’
copyright protection “is strictly limited to
the work as a photograph.” Main Brief at
21 fn. lemphasis added). At oral argu-
ment, Koons' counsel carried that argu-
@ent to its logical conclusion and contend-
ed that any sculptor could “‘use” or “‘copy”
any copyrighted photo.gra.ph without incur-
ring liability as an infringer. Secondly,
Koons relies upon the doctrine of fair use.
| discuss these contentions in turn.

Use

(1] Koons' main contention under this
heading is that the use he made of the
Rogers photograph related only to non-
-copyrightable elements. Koons relies upon
the familiar rule that copyright protection
extends only to original acts of expression,
so that purely factual information is in the
public domain. See, ¢.9. Hoehling v. Uni-
versal City Studios, Inc., 618 F.2d 972, 979
(2d Cir.1980).

That rule has no meaningful application
here. Koons does not articulate what non-
protectible factual information he regards
himself as having used. It is of course the
fact that Mr. and Mrs. Scanlon’s German
Shepherd produced a litter of eight pup-
pies; that the Scanlons thought the puppies
were cute; and that they asked Rogers to
photograph them. But the manner in
which Rogers arranged his subjects and
carried out his photographer’s art consti-
tutes a protectible original act of expres-
sion, as the certificate issued by the Copy-
right Office reflects.

Koons’ reproduction of the Rogers photo-
graph in sculpture form does not preclude
a finding of copyright infringement. The
Copyright Act, 17 U.S.C. § 106, confers
upon the copyright owner “the exclusive
rights to do and to authorize,” inter alia,
the preparation of “derivative works based
upon the copyrighted work.” § 106(2).
The statute defines a “derivative work” as
8 work “based upon one or more preexist-

tes copyright infringement.

ing works, such as [an] ... art reproduc-
tion, ... or any other form in which a work
may be recast. transformed, or adapted.”
§ 101. Under the plain wording of the
statute, Koons' sculpture is a derivative
work based upon Rogers’ photograph; and
Rogers as copyright owner had the exclu-
sive right to authorize derivative work. It
is well settled that a photographer’s origi-
nality in photographic expression is entitled
to full copyright protection. See Burrou-
Giles Lithographic Co. v. Sarony, 111 US,
53, 53, 4 S.Ct. 279, 279-80, 28 L.Ed. 349
(1884).

Koons' effort to limit that protection to
the photograph “as a photograph™ runs
counter to caselaw. In copyright law the
medium is not the message. and a change
in medium does not preclude infringement.
That has.long been the rule of this Court
and the Second Circuit. In Falk . T.P.
Howell & Co.. 37 F. 202 (S.D.N.Y.1988),
defendant, a chair manufacturer, copied
plaintiff’s copyrighted photograph "and
stamped a raised figure, like the picture, on
the leather of which the bottoms and backs
of chairs are made.” Judge Coxe cited
Burrou-Giles Co. v. Sarony. supra. for
the proposition that a photograph may be
the subject of a copyright. and then said:

The only question is, do the defendants
infringe? That their design is copied di-
rectly from the copyrighted photograph
is not denied, but it is urged that in-
fringement is avoided, because it is larg-
er than the photograph. and is stamped
on leather. and is intended for the bottom
or back of a chair. It is thought that this
proposition cannot be maintained. Dif-
ferences which relate merely to size and
material are not important.

The Second Circuit cited that language
with approval in King Features Syndicate
v. Fleischer, 299 F. 333 (2d Cir.1924),
where the defendant copied plaintiff’s car-
toon character for the manufacture of a
toy. The court of appeals said generally at
335:

We do not think it avoids the infringe-

ment of the copyright to take the sub-

stance or idea, and produce it through a

different medium, and picturing in shape
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and details insufficient imitation to make

a true copy of the character thought of

by the appellant’s employee. Doing this

is omitting the work of the artisan, but

appropriating the genius of the artist.
After quoting the indicated language from
Falk, the court of appeals then observed at
536:

A piece of statuary may be infringed by

the picture of the statuary for the Copy-

right Act secured to the author the origi-
nal and natural rights, and it is the in-
tendment of the law of copyrights that
they shall have a liberal construction in
order to give effect to what may be
considered as an inherent right of the
author in his work.'
The Second Circuit reached the same result
without discussion in Fleischer Studios,
Inc. v. Ralph A. Freundlich, Inc., 713 F.2d
276 (2d Cir.1934), where the defendant
manufactured dolls copying the plaintiff's
copyrighted book of cartoons.

These cases are closely analogous to the
case at bar. Three-dimensional toys of
dolls copied from two-dimensional cartoons
are the functional equivalents of a three-di-
mensional sculpture copied from a two-di-
mensional photograph. Such cases are
consistent with the general principle stated
in 1 M. and D. Nimmer, Nimmer on Copy-
right, (1989) § 2.08(E) at 2-123 to 2-124,
where the authors state that it is

fundamental that copyright in a work

protects against unauthorized copying
not only in the original medium in which
the work was produced, but also in any
one medium as well.... The fact thata
work in one medium has been copied
from a work in another medium does not
render it any less a ‘‘copy”.
By way of contrast, Koons cites no authori-
ty for his blanket proposition that a sculp-
ture cannot in law infringe a copyrighted
photograph. That proposition seems to me
contrary to the Copyright Act and these
cases construing the statute, and 1 reject it.

Koons argues that Rogers must show
substantial similarity between the photo-
graph and the sculpture to sustain a claim

1. The case at bar presents the converse proposi-
tion. If a piciure of a piece of statuary may

of infringement, and that the differences i,
size, texture and color preclude such a fing.
ing. This is really the discredited “subgy;.
tute medium” argument in a different
form. Rogers says that where direct copy.
ing is conceded, substantial similarity dropg
out of the analysis. He cites /llinois Bey
Telephone v. Haines & Co., Inc. 905 F.24
1081, 1086 (7th Cir.1990) (“To satisfy the
copying element of infringement, direct evi
dence of copying will suffice.... Estab.
lishing substantial similarity is necessary-
only when direct evidence of copying is
unavailable”), and Rural Telephone Ser.
vice Company, Inc. v. Feist Publications,
Inc., 663 F.Supp. 214, 218 (D.Kan.1987)
(“The ‘substantial similarity’ test is used
when there is no direct evidence of copy:
ing.") For that proposition the district
court in_Rural Telephone cited Durham:
Industries, Inc. v. Tomy Corp., 630 F.24
905, 911-12 (2d Cir.1980). [ do not find.
that particular rule clearly stated in Dur.
ham Industries, but the case does demon-.
strate that the present test of substantial
similarity in the Second Circuit is “whether
an average lay observer would recognize‘
the alleged copy as having been appropriat-.
ed from the copyrighted work.” See dis-
cussion at 630 F.2d at 911-12 (citing and
quoting Ideal Toy Corp. v. Fab-Lu Ltd,
360 F.2d 1021, 1022 (2d Cir.1966)). :

There is no question in the case at bar
that “an average lay observer’” would rec-
ognize the sculpture “String of Puppies” as
“having been appropriated from"” the pho-
tograph “Puppies.” Questions of size and
color aside, the sculpture is as exact a copy
of the photograph as Koons' hired artisans
could fashion, which is precisely what
Koons told them to do. Indeed, Scanlon's
friend, having observed a newspaper pic-
ture of the sculpture, assumed that it was
Rogers’ photograph, having been ‘“‘color-
ized.”

Koons’ copying of Rogers’ photograph
constitutes copyright infringement, unless
Koons' conduct may be characterized as
“fair use.”

infringe the sculptor’s copyright, so may sculp-
tare infringe a photographer’s copyright.
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(21 Koons asserts that even if his use
of Rogers’ photograph constituted unau-
thorized copying, it is a fair use and there-
fore not infringing.

The fair use doctrine, which is incorpo-
rated into the 1976 Copyright Act, has been
considered in three recent Supreme Court
decisions: Stewart . Abend, — U.S. —,
110 S.Ct 1750. 109 L.Ed.2d 184 (1990)
Harper & Row Publishers, Inc. v. Nation
Enterprises. 471 U.S. 539. 85 L.Ed.2d 588
(1985); and Sony Corp. of America v. Uni-
rersal Studios, Inc., 464 U.S. 417, 104 S.Ct.
714. 78 L.Ed.2d 574 (1984). The fair use
doctrine evolved in response to the rigid
and inflexible common law rule that the
suthor's property in his intellectual cre-
ation was absolute until he voluntarily

with it. Steuwwart, 110 S.Ct. at 1768.
The doctrine is an “equitable rule of rea-
son”, Sony, 464 U.S. at 448, 104 S.Ct. at
792, which “permits courts to avoid rigid
application of the copyright statute when,
on occasion, it would stifle the very creativ-
ity which that law is designed to foster.”
Stewart, 110 S.Ct. at 1768 (citing and
quoting lowa State University Research
Foundation, Inc. v. American Broadcast-
ing Companies, 621 F.2d 57, 60 (2d Cir.
1980)).

17 US.C. § 107 provides “that fair use of
a copyrighted work ... is not an infringe-
ment of copyright.” The statute attempts
no generally applicable definition of fair
use, since the doctrine, an equitable rule of
reason, is fact-oriented. But Congress did
provide in § 107 examples of fair use, and
factors to be considered in determining
whether a particular case falls within the
doctrine. The examples are copying ‘‘for
purposes such as criticism, comment, news
reporting, teaching (including multiple cop-
ies for classroom use), scholarship, or re-
search.” The four non-exclusive factors
the courts must consider in determining
whether an unauthorized use is not in-
fringing are:

(1) the purpose and character of the use,

including whether such use is of a com-

mercial nature or is for nonprofit edu-

cational purposes;

(2) the nature of the copyrighted work:

. 474 {S.D.N.Y. 1990)

(3) the amount and substantiality of the
portion used in relation to the copyright-
ed work as a whole: and

(4) the effect of the use upon the poten-
tial market for or value of the copyright-
ed work.

Koons’ sculpture does not fall within any
statutory examples. There was a faint
suggestion in his argument that the sculp-
ture, together with the other works in the
**Banality Show, were intended to comment
satirically upon contemporary values. But
I construe the words “criticism” and “com-
ment” as used in § 107 to refer to such
usage specifically addressed to the copy-
righted work. Koons' sculpture does not
criticize or comment upon Rogers’ photo-
graph. It simply appropriates it.

Turping from the statutory examples to
§ 107's four factors, the first involves con-
sideration of whether Koons' use of the
Rogers photograph “is of a commercial na-
ture or is for non-profit educational pur-
poses ..." Clearly Koons’ sculpture is not
for “‘non-profit educational purposes.” But
I do not think Congress intended that
phrase to embrace all r.on-commercial use.
Use of a copyrighted work by a church,
synagogue or mosque for purposes of spiri-
tual inspiration would not, | should think,
be regarded as use “of a commercial na-
ture.” However, the Koons sculpture does
not fall in that category either; and. not-
withstanding its unquestioned status as a
work of art, the sculpture is not unsullied
by considerations of commerce. Koons ac-
tively markets his sculptures, by displaying
them at galieries and through published
advertisements, and they bring considera-
ble sums from the public. as the sale of the
“String of Puppies” sculptures indicates.
In Stewart v. Abend the infringing use
was a motion picture based upon a copy-
righted story. The re-release of the motion
picture earned the defendants $12 million.
The Ninth Circuit rejected defendants’
*“bold proposition that a work’s popularity
may make its value educational rather than
commercial. Clearly, the defendants’ ‘use
is of a commercial nature.'” Abend v

" MCA, Inc., 863 F.2d 1465, 1481 (2d Cir.
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1988). The Supreme Court approved that

conclusion at 110 S.Ct. 1768:
[Defendants] asserted before the Court
of Appeals that their use was educational
rather than commercial. The Court of
Appeals found nothing in the record to
support this assertion, nor do we.

In the case at bar, given the plain word-
ing of the statute and this recent construc-
tion, | conclude that Koons’ use of the
Rogers photograph was of a commercial
nature.

As to the second factor, the Supreme
Court in Stewart approved the observation
of the Ninth Circuit that “[a] use is less
likely to be deemed fair when the copy-
righted work is a creative product,” 863
F.2d at 1481, adding: “In general, fair use
is more likely to be found in factual works
than that in fictional works.” 110 S.Ct. at
1769. Rogers’ photogtaph is a creative
work, more closely akin to fiction.

The third factor considers the amount
and substantiality of the portion used in
relation to the copyrighted work as a
whole. Koons appropriated the entire pho-
tograph.

The fourth factor, the effect of the use
upon the potential market for or value of
the copyrighted work, is regarded as “the
most important, and indeed, central fair
use factor.” Steweart at 1769, quoting the
Nimmer text. Koons argues that this
factor militates in favor of fair use because
his sculpture does not compete directly in
the market place with Rogers’ photograph.
But it need not do so. In Stewart the
owners of the infringing motion picture
argued that the film would not prejudice
the story's sale in book form, and that the
re-release of the film may even “have pro-
moted sales of the underlying story in the
book medium.” 863 F.2d at 1482. That
argument failed because, in the Ninth Cir-
cuit's view, the film distributors’ commer-
cial use of a copyrighted story “adversely
affects the story owner's adaptation
rights.” Jbid. The Supreme Court accept-
ed that conclusion as well, stating 110 S.Ct.
at 1769:

The record supports the Court of Ap-

peals’ conclusion that re-release of the

film impinged on the ability to market
new versions of the story. Commop
sense would yield the same conclusiop,

The focus, in other words, is upon potep:
tial markets. In the case at bar, Rogerg
has shown through the affidavits of compe.
tent experts that photographers may earp
additional income through the sale of “apg
rendering” rights, namely, creating an arj
work based on the photograph in a mediunf
other than photography. See affidavits of
Amold Newman and Jane S. Kinne. Coumd
sel for Koons said at oral argument thg}
Rogers had expressed no prior interest in
the art rendering submarket prior to thiy
litigation. Rogers states in his affidavip
that he is contemplating additional uses for
his photograph. 1 do not think the casd
turns upon Rogers’ past conduct or presenf
mt.entlon as much as it does upon the exist] -
ence of a recognized market for new ve
sions or new uses of the photograph, whl_es
unauthorized use clearly undermines. §

I conclude that this factor, together wnm
the others, militates against fair use.

In Stewart the Supreme Court said: -4

The motion picture neither falls into an";!
of the categories enumerated in § 107‘
nor meets the four criteria set forth i

§ 107. “(Elvery [unauthorized} commer-
cial use of copyrighted material is pre-
sumptively an unfair exploitation of t.he
monopoly privilege that belongs to the
owner of the copyright.” Sony Corp. of
America r. Universal Studios. Inc., sw-
pra, 464 US., at 451, 104 S.Ct, at 793.

In those circumstances the Court heid that
defendants’ use of the motion picture was
not fair use. [ reach the same conclusion
with respect to Koons’ use in his sculpture
of the Rogers photograph. 1

Accordingly plaintiff is entitled to injune-
tive relief against both defendants. ’
Claim for Money Damages

[3] Rogers seeks summary Judgment"
against both defendants for money dam-
ages in the amount of $367,000. He con-
tends that amount constitutes the “in-
fringing profits” as specified by 17 US.C.
§ 504(b), which provides:
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U.S. v. GALLAGHER
Clie as 751 F.Supp. 431 (D.NJ. 1990)

The copyright owner is entitled to recov-
et the actual damages suffered by him or
her as 3 result of the infringement, and
any profits of the infringer that are at-
wibutable to the infringement and are
pot taken into account in computing the
actual damages. In establishing the in-
fringer’s profits, the copyright owner is
required to present proof only of the
infringer's gross revenue, and the in-
fringer is required to prove his or her
deductible expenses and the elements of
profit attributable to factors other than
the copyrighted work.

As to “deductible expenses,” Rogers con-

‘tends that Koons has not sufficiently quan-

tfied them in his summary judgment pa-

P‘;’agm that Koons did not attempt in his
motion papers a detailed accounting of de-
duetible expenses. But he did refer in his
brief to deposition and documentary evi-
dente addressing the issue. Rogers’ reply
brief quarrels with the deductibility of
some of the expenses referred to in the
documents produced in discovery. That
demonstrates the existence of triable factu-
al issues on the point. I decline to construe
Rule 36 so as to preclude Koons from an
opportunity to prove at trial the amount of
deductible expenses, where it is clear that
they must have been incurred in some
amount and Koons has indicated in dis-
covery the sort of proof upon which he will
rely.

{4) Rogers also seeks damages against
Sonnabend Gallery, Inc., Koons’ principal
gallery which displayed the infringing
sculptures. Plaintiff’s claim against Son-
nabend is not addressed in the briefs. His
theory of recovery against Sonnabend is
not entirely clear. There is no contention
that Sonnabend had anything to do with
the creation of the sculpture. Presumably
Rogers proceeds against Sonnabend on the
theory that “one who, with knowledge of
the infringing activity, induces, causes or
materially contributes to the infringing
conduct of another, may be held liable as a
‘contributory’ infringer.” Gershwin Pub-
lithing Corp. v. Columbia Artists
Management, Inc., 443 F.2d 1159, 1162 (2d

Cir.1971) (footnote omitted). I accept that
Sonnabend's conduct in advertising and dis-
playing the infringing sculptures material-
ly contributed to Koons' infringing con-
duct. But Sonnabend must have had
knowledge of the infringing activity to be
liable on this theory. Plaintiff does not call
my attention to any evidence in the record
that responsible persons at Sonnabend
knew Koons had copied the Rogers photo-
graph.

On this record, therefore, plaintiff’s mo-
tion for summary judgment for money
damages is denied as to both defendants.

Defendants’ cross-motion for summary
judgment dismissing the complaint is de-
nied for reasons that appear sufficiently
from the foregoing discussion.

Plaintiff’s motion summary judgment is
granted in part and Genied in part. Defen-
dantscross-motion for summary judgment
is denied. Plaintiff’s counsel is directed to
settle an Order and Judgment on seven (7)
days’ notice within thirty (30) days of the
date of this Opinion. The case will there-
after be called for further status confer-
ence.

It is SO ORDERED.

==



368

Mr. HuGHEs. How long did it take you to arrange the puppies
in that particular photograph?

Mr. ROGERS. They squirmed quite a bit.

Mr;. HucHESs. How did you get -all of them to look at you at one
time?

Mr. ROGERS. I make a lot of noises.

Mr. HUGHES. Anyway, it is a wonderful, wonderful photograph,
as are the photographs in Life magazine.

Let me ask you: When you say that you are out of pocket now
$40,000—that includes court costs and attorney’s fees?

Mr. ROGERs. No attorney’s fees. It has all been the expenses of
going to court—xeroxes, we have had some expert witnesses, affida-
vits, recording, travel; I have had to go to New York—

Mr. HUGHES. So you have put nothing out in attorney’s fees so
far—no retainer, nothing like that to attorneys?

Mr. ROGERS. No, sir.

Mr. HUGHES. Well, that is a substantial amount of money.

Aside from the obvious benefits that would accrue if you were
able to collect attorney’s fees and statutory damages, were there
any other advantages, as you see it, that you would have had if,
in fact, H.R. 897 were the law?

Mr. RoGERs. That alone——

Mr. HUGHES. Well, deterrence is obviously hurt, I realize.

Mr. RoGERs. It would be the deterrence. There would be, like I
said, the possibility of a settlement.

Mr. HUGHEs. How about you, Mr. Weisgrau? 1 think that was
your point, that most of these cases are settled, almost without ex-
ception.

Mr. WEISGRAU. When people see attorneys’ fees, Mr. Chairman,
they settle. It is like committing suicide if you don’t, if you are an
infringer.

Mr. HUGHES. As I understood you, Mr. Weisgrau, you felt that
if H.R. 897 were to pass, litigation would not increase substan-
tially. Did I understand your testimony to that effect?

Mr. WEISGRAU. That i1s my belief, that litigation would not in-
crease. :

Mr. HUGHEs. What do you base that on?

Mr. WEISGRAU. Again, I base that upon the experience that any
time I have seen attomef"s fees available to a photographer, I have
never, in 5 years of dealing with these matters, seen a case go to
court.

Mr. OssoLA. Mr. Chairman, may I expand upon that as counsel
for ASMP?

Mr. HUGHES. Sure. Mr. Ossola, is it?

Mr. OssoLA. Yes, it is Mr. Ossola. Thank you.

Mr. Chairman, the situation with and without statutory damages
and attorney’s fees is very simple. If a copyright owner does not
have the right to those remedies, the infringer most of the time ig-
nores the copyright owner; you never get a response; you never get
a meeting; you never get a letter; you get nothing.

When you get in the door, you are told, “You know as well as I
do that you can’t litigate this, because all that is of issue is our un-
authorized use of this. It will cost you far more to litigate it. You
can’t hit us with statutory damages. You will be confined to actual
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damages, or you will have to go through a profits trial, where we
will drag it out for a year. You can’t do anything about this, so go
away, or go ahead and litigate.”

Mr. Chairman, the vast majority of infringements cannot be liti-
gated for that reason. Mr, Weisgrau and I have been in that situa-
tion many times, and I have been in that situation without Mr.
Weisgrau many times. It is simple: “Go ahead and sue us. We dare
you. We know you can't.”

Let me contrast that to the situation where the remedies are
available. You get a meeting, and you say quite simply to the in-
fringer, “Here is our evidence of infringement. We know what you
have done. We want to hold you responsible for it; and, most impor-
tant of all, we want your commitment to stop doing it,” because
that, Mr. Chairman, is the preeminent desire of the copyright
owner. And you can also say, “If you don’t cooperate with us, then
you are going to pay two sets of legal fees; you are going to pay
your lawyer, and you are going to pay us;” and, Mr. Chairman, no
businessman, even the willful infringer, likes to pay one lawyer,
much less two lawyers. This will deter litigation. Most of these
cases don’t ever get into court if you have these remedies because
the infringer cannot afford to do it. The burden is reversed; the
burden is on them, and a settlement results. That is what really
happens out there, and the difference is always these remedies.

Mr. HUGHES. So your view is, if anything, you would have a re-
duction of litigation, not an increase.

Mr. OssoLA. That is correct, and you will have, I think most im-
portantly, the enforcement of legitimate copyright rights, the pro-
tection of legitimate copyrights, and for those infringers who will
not settle the matter, the courts ought to hear those. That is why
they are there; that is why the Federal courts have exclusive juris-
diction. Legitimate copyright claims ought to be heard, and now
they are not, and that is the problem with the way the law is work-
ing.

Mr. HuGHES. Thank you very much.

I don’t have any further questions. I just want to thank you
again for coming such long distances to be with us and to bring the
photographs and the sculptural copy. We appreciate that very
much. You have been very helpful to us today, and we thank you.

Our next panel consists of Andy Foster, the executive director of
Professional Photographers of America; and Olan Mills II, of Olan
Mills Corp. Mr. Foster has been a professional photographer since
childhood and has received a number of awards for his work. Mr.
Mills is chairman of the board of Olan Mills, Inc. Olan Mills was
founded in 1932 and has grown to 900 photographic studios
throughout the United States. These studios generate an amazing
100,000 photographic portraits each week.

We welcome you, gentlemen, to today’s hearing. We have copies
of your formal statements, which, without objection, will be made
a part of the record in full, and I'm going to ask you, and I'm going
to insist, that you summarize. I have read the statements, and I
would like to try to get right to questions.

Let me begin with you, Mr. Foster. We welcome you.
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STATEMENT OF ANDREW FOSTER, EXECUTIVE DIRECTOR,
PROFESSIONAL PHOTOGRAPHERS OF AMERICA, INC.

Mr. FosTER. Mr. Chairman and members of the subcommittee,
my name is Andrew Foster, and, as you have heard, I am the exec-
utive director of the Professional Photographers of America. We
have approximately 16,000 members that represent almost every
discipline of professional photography—wedding photographers,
portrait photographers, advertising, commercial, industrial, and
legal photography. Almost every discipline is represented by our or-
ganizations, and I thank you l;}(;r inviting us here today to testify.
I am really pleased to convey the PPA’s support for the repeal of
sections 411(a) and 412 of the Copyright Act, as proposed by the
Copyright Reform Act of 1993.

Tl)x'e ife blood of every professional photographer is his exclusive
right to the copyright of his work and to sell the copies of his or
her work and grant the rights to others to reproduce and distribute
this work. Unauthorized copying really strikes at the economic
heart of every photographer.

I am here today as a representative of these photographers. I am
not an attorney but would like to discuss the practical problems
faced by photographers. I am not a copyright lawyer and don’t pre-
tend to be able to discuss a lot of these technical legal issues.

Our members have, for the last 4 years, contributed to a copy-
right fund as part of their annual dues. They are very interested
in and very strongly support PPA’s work on copyright issues and
all four efforts that have gone forth to this point. We use this fund
to defend copyrights and in research and development of the var-
ious aspects of that.

We have met with a tremendous amount of frustration in our ef-
forts, which is directly caused by the requirements of sections
411(a) and 412 of the Copyright Act. Most of the members of our
association are photographers who operate very small businesses,
almost to the point of “mom and pop” operations. Every sale is ex-
tremely important to them, and there really is no spare money to
spend for attorneys or anything. They are in the business of pro-
ducing photographs and selling photographs and not in the busi-
ness of hiring attorneys to defend their rights.

They consider many of the requirements that have been put on
them to be a waste of time and therefore they do not and cannot
register their copyrights.

A typical professional photographer takes dozens or hundreds of
photographs each working day. The task would be impossible to
take and duplicate these and send them off for registration. Also,
they don’t really know which ones the customers want or which
ones are likely to be infringed upon so they cannot select which
photographs to register. The registration provisions require the
photographer to make an extra image of each photograph, as has
been brought out in previous testimony, and deposit it with the
Copyright Office. -

When the photograph is considered to have been published is
also an issue. My lawyers advise me that this can be a very uncer-
tain thing in the law as it stands today, so the photographer must
fill out the two-page form and send a $20 fee for each photograph.
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Many small businessmen are trying to squeeze the value out of
every hour that they have during the day, and these tasks are ve
impractical and burdensome for them. Moreover, as far as the PP
can tell, advanced registration really serves no useful purpose. In-
fringers do not check with the Copyright Office before copying, nor
could such a check assure lawfulness since copying remains unlaw-
ful even if the image is not registered. So photographers are being
asked to bear an essentially pointless burden.

One service the PPA does provide to its members is an oppor-
tunity to talk to one of our copyright attorneys about apparent in-
fringements. Our lawyers tell me that time after time they have to
tell the photographer that a clear case of infringement has occurred
but nothing can be done. While the photographer can theoretically
register the photograph, assuming it is still in his or her posses-
sion, and sue for actual damages, this is simply not economically
viable in the absence of statutory damages and attorney’s fees. Ac-
tual damage for any single infringement is usually very small. It
is the cumulative effect of repeated copying by offenders that really
creates the problem.

What this means is that our attorneys tell our members when
they talk to them: “Yes, you have a clear right given to you by Con-
gress; yes, that right has clearly been violated; and you have been
wronged. Unfortunately, there is no meaningful remedy.”

You have no idea how strongly that news affects the typical pho-
tographer. Frankly, he or she feels betrayed by our legal system
and convinced that whoever made the law was toying with justice.
This is not a good way for citizens to feel.

Now I hasten to add that routine infringers are taking a real
risk. PPA has funded lawsuits against routine infringers and ob-
tained substantial recoveries, but the suits have cost us hundreds
of thousands of dollars and only the most flagrant infringers can
be sued. Even in these cases of ongoing, routine infringement, the
requirement of advanced registration has caused great mischief. To
make the cases viable, we base them on copying done in response
to investigative orders submitted after warnings have failed. Al-
though this is a time-honored technique, in each case we have
brought we have had to deal with claims that we “set-up” or par-
ticipated in the infringement. With one exception now on appeal,
courts have recognized the necessity of such investigative orders
and have rejected motions to dismiss. However, this issue is a
major distraction, wastes a lot of resources, and diffuses the moral
thrust of our suits.

In PPA’s view, a meaningful right must be protected by a mean-
ingful remedy. Our experience has been that the requirement of
prior registration as a condition for obtaining statutory damages
and attorney’s fees has deprived most photographers of meaningful
copyright protection. We are concerned that the requirement of reg-
istration prior to litigation has caused courts to question their abil-
ity to grant meaningful injunctive relief. For those reasons, we sup-
port the repeal of these requirements.

One final note. I understand that there are provisions of the
Copyright Reform Act of 1993 that are not related to the question
of copyright registration. PPA is not affected by those provisions
and takes no position on them. However, we believe that whatever
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the fate of those positions, that section 102 of the bill is good law
and should be enacted.

Thank you.

Mr. HuGHES. Thank you, Mr. Foster.
" [The prepared statement of Mr. Foster follows:]

STATEMENT OF
ANDREW FOSTER, JR.
EXECUTIVE DIRECTOR
PROFESSIONAL PHOTOGRAPHERS OPF AMERICA

Regarding H.R. 897
THE COPYRIGHT REFORM ACT OF 1993

before the
Subcommittee on Intellectual Property
and deicial Administration
Committee on the Judiciary
U.8. House of Representatives
March 4, 1993
Mr. Chairman and Members of the Subcommittee:

My name is Andrew Foster, Jr. I am Executive Director
of theAProfessional Photographers of America ("PPA"). PPA is
the largest association of pr&fessional photographers in the
United States, with some 16,000 members throughout the
nation. We represent photographers in all fields of
professional photography, including portrait photography and
commercial and magazine photography, wedding and industrial
photography, legal forensics, and the new field of electronic
imagers. Thank you for inviting me to testify today. I am
pleased to convey PPA’s unqualified support for the repeal of
sections 411i(a) and 412 of the Copyright Act as proposed by
the Copyright Reform Act of 1993.

The lifeblood of a professional photographer is the
exclusive rights granted by copyright to sell copies of his
or her work and to grant rights to others to reproduce and

distribute that work. Unauthorized copying strikes at the

photographer’s economic heart.
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I am here to talk to you about the practical problems of
photographers and their practical concerns over the copyright
laws. I am not a copyright lawyer, and do not pretend to be
in a position to opine on legal questions.

Because of the importance of copyright to our members,
PPA has become increasingly active in protecting and
enforcing those copyrights and in educating the public
concerning the rights of photographers. Our members feel so
strongly about this problem that, for the past 4 years, they
have imposed a special assessmant on themselves to fund these
efforts. We have met with much success in both litigation
and education.

Unfortunately, we have also met with much frustration.
This frustration has been directly caused by the sections of
the Copyright Act you are considering repealing today,
sections 411(a) and 412 and their requirements of advance
copyright registration as a prerequisite for meaningful
copyright protection.

To understand the mischief caused by these requirements,
you must understand the realities of professional
photography. Most professional photographers are small
businessmen and women operating on very tight margins. This
means two things: (1) every sale is important, and (2) there

is no spare money or time to spend on lawyers or on
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burdensome bureaucratic requirements that may prove to have
been a waste of time.

For these people the registration requirement is truly
" burdensome. A typical professional photographer takes
dozens, or even hundreds of photographs each working day. At
the time the photographs are_taken, it is impossible to know
which will be valuable, which customers will want, and which
is likely to be infringed. To obtain the full protection of
copyright, the photographer currently must register virtually
every one of those photographs. Of course, with respect to
the great majority of photographs, this effort will prove to
have been a complete waste of time.

And what does registration require. It requires the
photographer to make an extra image of literally every work
for deposit with the Copyright Office. Wwhere the photograph
is considered to have been published, an issue which my
lawyers advise me is often uncertain under the law, the
photographer must f£ill out a two-page form and pay a $20.00
fee for each photograph!

For small business people trying to squeeze value out of
every hour, since it is the last dollars earned that go to
the bottom line, these tasks are an impractical burden.

Then there are photographers who simply cannot register
their works. It is common practice in some fields of

photography for the photographer to turn the film over to the
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client for processing and use. The photographer has nothing
to deposit with the Copyright office; nothing to register.

Moreover, so far as PP of A can tell, advance
registration serves no useful purpose. Infringers do not
check with the copyright office before copying. Nor could
such a check assure lawfulness, since copying remains
unlawful even if the image is not registered. So
photographers are being asked to bear an essentially
pointless burden. ’

One service PPA provides our members is the opportunity
té talk to one of the PPA copyright lawyers about apparent
infringements. Our lawyers tell me that, time after time,
they have to tell the photographer that a clear case of
infringement has occurred but that nothing caﬁ be done.
While the photographer can theo;etically register the
photograph (assuming it is still in his or her possession)
and sue for actual damages, that is simply not economically
viable in the absence of statutory damages and attorneys
fees. After all, the actual damages caused by any single act
of copying is usually small. It is the cumulative effect of
repeated copying (which is often undetected, or involves
works that are not identified) ‘that creates the problem.

Even where the individual photograph is particularly
valuable, say with actual damages of $1,500, litigation is

not a viable option. How many hours of a copyright lawyer's
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time can you buy for $1,500? Not enough to bring a copyright
suit, I can assure you.

What this means is that our lawyers have to tell our
members:

Yes, you have a clear right given to you by Congress.

Yes, that right has clearly been violated and you have

been wronged. Unfortunately, there is no meaningful

remedy.

You have no idea how strongly that news affects the
typical photographer. Frankly, he or she feels betrayed by
the legal system and convinced that whoever made the law was
toying with justice. That is not a good way for citizens to
feel.

Now, I hasten to add that routine infringers are taking
a real risk. PPA has funded lawsuits against routine
infringers and has obtained substantial recoveries. But the
suits have cost us hundreds of thousands of dollars, and only
the most flagrant infriﬂgers can be sued.

Even in these cases of ongoing, routine infringement,
thg requirement of advance registration has caused great
mischief. To make the cases viable, we base them on copying
done in response to investigative orders submitted after
warnings have failed. Although this is a time-honored
technique, in each case we have brought we have had to deal
against claims that we "set up" or participated in the
infringement. With one exception -- now on appeal -- courts

have recognized the necessity of such investigative orders
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and have rejected motions to dismiss. However, this issue is
a major distraction, wastes a lot of resources and diffuses
the moral thrust of our suits.

The lawyers tell me that some courts have been raising
questions about whether the requirément that a copyright
owner register a work prior to suit precludes the granting of
meaningful injunctive relief with respect to unregistered
works and future works. While I do not fully know the state
of the law on this issue, I will say that it is essential
that injunctions granted against systematic infringers cover
all works of the infringed photographer. By the time an
action has been brought with respect to one photograph, it is
not likely that the particular photograph will again be
infringed. It is the future work of that photographer that
is most vulnerable. Any provision of the law that raises
doubt about a court’s ability to grant meaningful injunctive
relief against such copying severely hurts photographers.

In PPA’s view, a meaningful right must be protected by a
meaningful remedy. Our experience has been that the
requirement of prior registration, as a condition for
obtaining statutory damages and attorney’s fees, has deprived
most photographers of meaningful copyright protection. We
are concerned that the requirement of registration prior to

litigation has caused courts to question their ability to
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grant meaningful injunctive relief. >For those reasons, we
support the repeal of those requirements.

One final note. I understand that there are other
provisions of the Copyright Reform Act of 1993 that are not
related to the question of copyright registration. PPA is
not affected by those provisions and takes no position on
them. However, we believe, whatever the fate of those
provisions, that section 102 of the bill is good law, and
should be enacted.

Thank you.
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Mr. HUGHES. Mr. Mills, welcome.

STATEMENT OF OLAN MILLS II, CHAIRMAN OF THE BOARD, OLAN
MILLS CORP.

Mr. MILLS. My name is Olan Mills II. I am chairman of the Olan
Mills Studios, a company founded in the Depression by my mother
and father. We are in the family photography business and now
have in excess of 900 studios throughout the United States.

I am honored to appear here today to testify in support of the
proposal in H.R. 897 to remove the advanced registration and de-
posit burdens from the Copyright Act. I am speaking as a business-
man, and I would like to tell you about the practiczﬁ problems that
I see in our business brought on by those provisions.

Our industry is a very competitive one. There are thousands of
photographers all over the country, and we all face the same prob-
lem, and that is to get the customer in front of the camera, the ac-
quisition problem. My father and mother worked on that problem
by going door to door when they started the business. They would
offer the customer a portrait at a special price and then hope that,
if they did a good enough job, they would be able to sell additional
portraits at the regular price when the customer saw them.

We do essentially that today, although we are not going door to
door any longer. We have a club plan where the customer receives
three sittings in about a year’s time and each time receives an 8-
by-10-inch portrait, and that is sold to the customer for about $15,
well below our actual costs. We recoup our cost by selling addi-
tional portraits to that customer if he or she desires them. We re-
cover not only that cost but also the money we spent to attract our
customer, pay for our studio, our personnel, our plant production,
and general administrative costs. We profit only through the sale
of the additional portraits. This system puts the customer really in
the driver’s seat. If we do a good job, they buy; if we don’t, they
buy less or perhaps nothing at all.

It is important to understand that the market for these portraits
is quite limited. They can only be sold to the subject customer. It
is of them or their f)z’imily. It is not really available to be sold on
the open market. If an infringer comes on to the scene and copies
our work, then our entire market can be destroyed. )

Technology has advanced to the point that good copies are now
being offered at convenient places such as drug stores and photo
shops without the need of our negatives. The infringer avoids all
the difficult parts of the business—that is, attracting the customer
into the studio and producing an attractive and high-quality por-
trait. -

Such copying is hard to detect, and we cannot quantify its impact
with precision, but as a business we have made the hard judgment
to spend hundreds of thousands of dollars in legal fees and hun-
dreds of hours of time fighting just the most flagrant infringers.

Mr. HUGHES. Mr. Mills, let me just interrupt you right there. I
am going to have to recess for a little bit so I can go catch that
vote—I have got about 6 minutes—and then we will come back and
take the balance of your testimony. I apologize for that.

The subcommittee stands recessed.

[Recess.]

70-857 0 - 93 - 13
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Mr. HUGHES. The subcommittee will come to order.

Mr. Mills, I am sorry for the interruption. You may proceed.

Mr. MiLLs. Mr. Chairman, simply stated, advanced registration
would be an enormous burden to us. We do not know which photo-
graphs will be infringed, so we would need to register each and
every photo%-eaph.

As I said before, we have about 900 studies; and, Mr. Chairman,
there was a miscommunication when I sent my information up to
you; it said 100,000 photographs per week; it is actually 100,000
sittings, which would be maibe seven photographs apiece; so.the
number of photographs we take is actually about 700,000 per week,
not 100,000.

If we were to register each day’s production at the studio with
the depository, it could amount to 27,000 registrations per month;
that is, taking each day’s photography for each studio. We can only
imagine the amount of paperwork involved and the burden put
upon us and the Library to handle all of that, and it seems to me
that it serves little purpose. :

The Library of Congress has expressed a concern that repeal of
411(a) and 412 would deprive it of its ability to obtain materials
for its collections. I don’t quite understand that concern. Several
years ago, our attorney called the Copyright Office to ask whether
we should deposit copies of our output. We were advised at the
time quite clearly that hundreds of thousands of Olan Mills photo-
graphs were not wanted, and the message was essentially, “Don’t
call us, we'll call you.” _

Olan Mills, of course, like all photographers, would be more than
happy to provide anything that the Library of Congress would re-
quire or ask us, but we do think that, looking at the total scope
of our business, the current requirement of advance registration
would create a large paperwork mess for us if we were to attempt
it.

The Copyright Office had said here today in earlier testimony
that our real problem is, who owns the rights to the photographs,
and I think that is not right. As Ms. Schrader pointed out, the law
was clearly changed in 1978 to make clear that the photographer
owns that right. The change was made by Congress recognizing
some special problems of the photographer.

There is a problem of public perception, but that perception is
fueled by infringers who offer to copy our portraits for very low
prices that do not reflect the cost of creation. This is a tough incen-
tive for our customers to pass up. Our real problem is registration.
Where we find a habitual infringer, we now under current law
need to use an investigator to pose as a normal customer to present
a registered photo for copying. One court has now told us we can’t
do that. The court said the investigator authorized the copy. With-
out the advanced registration requirement, we could act when we
learn about these types of infringements.

My message to you today is that advanced registration and de-
posit requirements pose huge practical problems for our business
and, I gather, for other similar businesses. Unless we can dem-
onstrate equally compelling benefits—and that is for you to judge—
we support repeal of sections 411(a) and 412.

Thank you.



381

Mr. HUGHES. Thank you, Mr. Mills.
(The prepared statement of Mr. Mills follows:]

STATEMENT OF
OLAN MILLS IIX
CHAIRMAN OF THE BOARD
OLAN MILLS, IRC.

Regarding H.R. 897,
THE COPYRIGHT REFORM ACT OF 1993

before the
Subcommittee on Intellectual Property
and Judicial Administration
Committee on the Judiciary
U.S. House of Representatives
March 4, 1993
Mr. Chairman and Members of the Subcommittee:

My name is Olan Mills IXI. I am Chairman of the Board of
Olan Mills, Inc., a Company founded during the Depression in
1932 by my father and mother. The company has been in
businegss under the same family ownership and management for
over sixty years. We specialize in family portraits and
consider ourselves "America‘’s FPamily Photographer." Over the
years our business has grown. We now have more than 900
studios located throughout the United States.

I am honored to appear before you today to testify in
support of the proposal in H.R. 897 to remove the advance
registration and deposit burdens from the Copyright Act. 1I
am a businessman. Speaking as a businessman, I want to tell
you about the practical problems created by the prior
registration requirements for my business. I am speaking as
a Susinessman, not a lawyer, about real business concerns.

To begin with, let me say that our industry is a very
competitive one. One glance at the yYellow pages under

v"photographers" in any city’s phone book reveals the extent
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of the competition. While there are thousands of
photographers trying to build their businesses, the
difficulty for them all -- the really tough part-- is
attracting customers into their studios to sit for a
photograph. This was the single biggest challenge in the
business in 1932 and it still is today. My father and mother
went door to door and started the business by offering a loss
leader plan in which the customer would receive a special
price for the first photograph with additional copies
available at a higher price.

We still use the same approach today, although we of
course don‘t go door-;o-door anymore. In our Club Plan we
offer the customer three separate sittings in our studio and
an 8 x 10 color portrait from each sitting at a total price
of $15, well below our‘actual costs. We recoup the cost of
attracting the customer, the studio, the plant production,
general and administrative costs, and a profit only through
the sale of additional portraits in various sizes and
finishes to the customer for his friends and family.

We try to do a good enough job that the customer will buy
several copies, perhaps of several poses.

This system puts the customer in the driver’s seat. The
customer decides how much to purchase based on.how good a job
we did, what is needed, and what the customer can afford. If

we do a poor job, or if the customer can afford only one
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copy, we lose money. But if the customer likes our work, he
or she has the optipn to purchase additional copies. So the
customer pays in proportion to hov vell we perform and how
satisfied the customer is.

It is important to understand that the market for these
photographs is quite limited. Because of privacy and other
concerns, portraits can only be sold to the customer, and not
to unrelated third parties. If a customer takes the portrait
we offer him under our loss-leader plan and hires an
infringer to copy it elsewvhere, then ocur entire market for
that portrait is utterly destroyed.

Technology has advanced to where good copies of our work
could be made by the corner drug store or photo shop without
the need for our hegatives. We found these businesses taking
advantage of our ability to create a pleasing image by
offering to copy our work at prices far lover than we were
able to charge. After all, they did not incur all of the
costs we incurred in tiking the photograph.

The infringer avoids all the difficult parts of the
business, that is attracting the customer into the studio,
and producing an attractive and high quality portrait.

Such unauthorized copying breaks the link between the
quality of our work and our return. A customer may be
absolutely delighted with our portrait and want copies for
everyone in the family, but may still buy only one copy from
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us. Infringers hurt not only our company but our employees.
Our photographers and our sales persons are paid, not only by
the hour, but they receive in addition a commission, as a
sales incentive. Such commissions are common throughout the
industry. When our employees do a good job for the customer
but lose commissions to infringers, it hurts morale,
increases employee turnover, and costs them income.

Thus, unauthorized copying of our portraits is a major
threat to our business, and it increases as copying.
technology improves. Such copying is hard to detect, and we
cannot quantify its impact with precision, but as a business
we have made the hard judgment to spend hundreds of thousands
of dollars in legal fees, and hundreds of hours of- time,
fighting just the most flagrant infringers. What we have
recovered in these legal fights does not cover our legal
costs of making these challenges.

We have brought suits against routine infringers
generally in cooperation with the Professional Photographers
of America, Inc. These suits have reduced the rate of open
and flagrant copying, but at great expense. Our lawyers tell
ué that the prior registration requirements have greatly
complicated that enforcement effort. . So, you might ask, why
don’t we register?

Simply stated, advance registration would be an enormous

burden. We do not know what photographs will be infringed,
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so we would need to register each and every photograph. As I
said before, we have 900 studios. 1In total, our company
produces well over 100,000 photographs per week. If we were
to register each week’s production at each studio as an
unpublished collection, we would make nearly 50,000 group
registrations per year. These registrations would need to be
accompanied by some form of deposit showing each of the
thousands of photographs taken each day. Imagine the
paperwork burdens alone that this would place on our company,
to administer these documents. Imagine the paperwork burden
this would impose on the Copyright Office. ’

Moreover, this huge burden would serve no purpose.
Nobody ever would sift through all of the paperwork and
copies -- except maybe lawyers after suit had been brought
looking for some after-the-fact excuse.

I am told that the Library of Congtesi has expressed a
concern that repeal of sections 411(a) and 412 would deprive
it of its ability to obtain materials for its collections. I
do not understand this concern. Several years ago, our
lawvyer called the Copyright Office to ask wvhether we should
deposit copies of our output. We were advised gquite clearly
that hundreds nf thousands of Olan Mills photographs vere not
wanted. The nsssage was in essence, "don’t call us, we’ll

call you." No one ever has.
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Olan Mills, Inc. (and I suspect most responsible
businesses) will provide the Library of Congress with any
copies of works that it wants. But we should not be required
to floed it with hundreds of thousands of portraits of no
general interest to anyone. Nor should we be mired in
paperwork intended to facilitate such a wasteful exercise.

I am a businessman, not a politician. As a businessman,
I know that one key to an efficient and competitive business
is the identification and elimination of procedures that
serve no useful purpose, or whose utility is outweighed by
their cost. This is a difficult process. As practices grow
up, they put down deep roots. Like farmers, we have to do
some weeding from time to time.

My message to you today is that advance registration and
deposit requirements pose huge practical problems for my
business and, I gather, for other similar businesses. - Unless
someone can demonstrate equally compelling benefits -- and
that is for you to judge--- we aupport repeal of Sections
411(c) and 412. 4 v

Thank you.
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Mr. HUGHES. In your opinion, Mr. Mills, can the current system
begh eﬂ'gctively changed to permit you to adequately enforce your
rights?

Mr. MiLLS. As [ said, our feeling is that the repeal of those two
sections would give us the best opportunity to deter infringement.
Mr. HUGHES. Do you have any other suggestions besides that?

Mr. MiLLs. No, sir. We are doing only a partial job of deterring
the infringers now.

Mr. HUGHES. Mr. Foster, what kind of practical benefits will H.R.
897 have to your members if it is enacted?

Mr. FOSTER. Most of our members are, as I stated before, very
small businesses, and they don’t really have the wherewithal or the
moneys to do all of the registration and to be able to go to court
with no real assurance of getting statutory damages and getting
legal fees. So it will be a real benefit to them from that standpoint.

Most photographers do not and cannot register their work. They
go unregistered, and then they find out later they should have.

Mr. HUGHES. Do you have any other practical suggestions on how
we can deal with your particular problems in the context of exist-
ing law, aside from repeal of these sections?

r. FOSTER. I believe that most of the photographers are inter-
ested in working as photographers and they want the laws there
to protect them and to assure them of their rights, and I believe
that if sections 411(a) and 412 are repealed that it would help in
that manner. I haven't seen all of the suggestions. If there are
other suggestions, we would be happy to consider them.

PPA is willing to work in any way that it can to offer any advice
and help in any way to help this bilf,go through.

Mr. HUGHES. OK. Well, thank you. I don’t have any further ques-
tions. We appreciate your testimony. You have been very helpful to
the panel today.

Our final panel consists of Mr. Paul Basista, executive director
of the Graphic Artists Guild and Mr. Paul Warren, Intellectual
Property Committee, Newsletter Publishers Association. Mr.
Basista has been the executive director of the Graphic Artists
Guild since 1987. The guild represents nearly 3,000 professional
creators. Mr. Warren is the senior editor and executive publisher
of Warren Publishing, which publishes some 13 newsletters in the
telecommunications field, and I alluded to his work in a letter that
he received from the Copyright Office earlier in today’s hearings.
The Newsletter Publishers Association is a trade association rep-
resenting publishers of approximately 2,000 newsletters and other
specialized information services.

We welcome you here today. We appreciate your willingness to
testify. We have your formal statements, which will be made a part
of the record in Klll, and I would like you to summarize your testi-
mony.

M:b" Basista, welcome.

STATEMENT OF PAUL BASISTA, EXECUTIVE DIRECTOR, GRAPHIC
: ARTISTS GUILD, INC. _

Mr. BasISTA. Thank you, Mr. Chairman.
My name is Paul Basista. I am the national executive director of
the Graphic Artists Guild, and on behalf of its leaders and mem-
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bers I thank you for the opportunity to voice our support of H.R.
897, the Copyright Reform Act of 1993.

Now that you have heard about photographers from different
points of view, I think you should know that they are not alone.
The Graphic Artists Guild is the country’s foremost advocacy orga-
nization representing the broadest spectrum of professional graphic -
artists working in all disciplines, including illustration, graphic de-
sign, surface and textile design, com{)ut.er arts, cartooning, photog-
raphy, and others. They work in all the markets engaged in the
visual communication industries, including advertising, book and
magazine publishing, the corporate market, and the consumer mar-
kets. Their work touches our lives every hour of the day.

Of the approximately 2,800 guild members in 8 chapters across
the country, 90 percent of them are freelancers working as inde-
pendent businesses. All of them rely on their copyrights for their
livelihood.

In its 26 years, the guild has proven itself to be an effective lead-
er, protecting and advancing the legitimate interests of all the pro-
fessionals in the visual communications industry, and we strongly
support H.R. 897 because it will empower creators to effectively
protect their rights.

Individual authors need better remedies to protect their rights,
and apparently the Copyright Office agrees with this point of view.
When testifying before this very subcommittee on April 5, 1990, the
Register of Copyrights, Mr. Ralph Oman said, “Individual authors
emphasize the clearest link to carrying out the constitutional pur-
pose to encourage authorship, part of which is to discourage in-
fringement that harms authors.” He reasoned that—and here is an-
other quote by him—*“Congress indicates that attorney’s fees are
closely associated with penalizing wrongdoing,” and that deterrent,
if available, would—and here is another quote—“give the individ-
ual author additional leverage, making legal resources more equal-
ly available according to the merits of the case.”

Unfortunately, the practical effect of current law is to penalize
the victims of theft while rewarding the thieves. Specifically, be-
cause the vast maf; rity of creators do not timely register the copy-
right to their work, they are barred from the strongest deterrents
to infringement—those which threaten the infringer with having to
pay attorneys’ fees and/or statutory damages.

According to data that we have compiled, approximately 78 per-
cent of all graphic artists never register their copyrights, and in
those disciplines which work mainly on commission, like illustra-
tion, it rises to over 82 percent. Overall, approximately 16 percent
register their work only some of the time while only 6 percent of
the graphic artist population diligently register their work. Iron-
ically, approximately 32 percent of these individual authors have
had their works reproduced without their permission.

These figures reflect the industry as of 1990, the same year that
the Register expressed such sensitivity to the individual creators’
situation, and were incorporated into the survey process that re-
sulted in the seventh edition of the “Graphic Artists Guild Hand-
book, Pricing and Ethical Guidelines.” This book has nearly 52,000
copies in print, and it is the industry’s most widely accepted busi-
ness reference used by creators and their clients. I am happy to
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make a copy of this book available to you, Mr. Chairman and the
other members of the subcommittee.

The fact of the matter is that the requirement to register is such
an extreme administrative and financial burden that the vast ma-
jority of professionals just don’t do it, despite the so-called incen-
tives designed to encourage the registration process. This fact is -
underscored by the meager number of registrations that are proc-
essed by the Office of the Register compared to the number of
works that are created.

Graphic artists run high-volume, short-deadline businesses.
While devoting the bulk of their time to producing their creative
work, they must also be their own marketing and advertising de-
partment, their own legal department, and their own accounting
department. Registering copyri%?ts is an administrative burden
that most artists cannot devote their valuable time to, and in many
cases artwork is not returned by the client in time to register with-
in the 3-month window of opportunity following the publication of
the work. Because the artists do not have access to the work in
time to timely register it, he or she is denied the protection that
Congress intende(f.-l

Many jobs are initially commissioned for relatively small fees. A
quarter-page illustration, for example, commissioned for one-time
use in a magazine could conceivably sell for $300. The registration
fee alone reflects an additional 7 percent tax on gross income. Once
you factor in the time to complete the paperwork and the expense
in preparing the appropriate deposit copies, that tax could conceiv-
ably jump to 30 percent of gross income. This is a burden that no
business can endure.

Compounding the problem for individual creators is that in-
fringements are on the rise and the victims of infringement are left
with no recourse to rectify the harm they have experienced.

A typical case is that of guild member Mona Kiely, who executed
a small job for her client, the National Taxpayers Union. Unknown
to her or to her client, the mailing house that printed the job mis-
appropriated her work and sold it later to a third party. Because
she had not registered the work, she was prevented from pursuing
this case.

Furthermore, as the new technologies develop, it is becoming
easier and easier to infringe upon works. In fact, sellers of new
technologies even encourage the scanning and alteration of visual
material. For example, DAK Industries ran a full-page ad advertis-
j{lg a computer scanner in its catalog that was headlined “Rip-off

rtist.”

As it becomes easier for works to be stolen, copyright owners
must have the ability to protect their creative material. The rami-
fications of the current situation are severe for individual authors.
Without the deterrents, artists are ripe for exploitation. Without
the possibility of attorney’s fees or statutory damages, individual
creators are effectively prevented from pursuing an infringement
case, because in most cases actual damages involved are negligible
relative to the costs of litigating a claim.

The Copyright Office understands this to be true. In his testi-
mony to you in 1990, Mr. Oman concluded—and once again I
quote—*Individual authors almost always have fewer available
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funds and without a clear right to attorney’s fees may be afraid to
enforce their rights, leaving them unprotected for practical pur-
poses.” : ’

. Individual creators have a right to expect that the copyright laws
should protect their work. In fact, this just is not the case. Only
by repealing the requirement to register the copyright to a creative
work for inﬁividual authors to be eligible to receive attorney’s fees
and statutory damages will we be able to discourage infringement
and effectively penalize wrongdoing. The best way to achieve that
end is to enact H.R. 897.

We urge you to take the necessary steps to repeal the require-
ments to require to register -a work in order to have access to all
the leverage available to deter infringements.

Mr. Chairman, thank you. I would be happy to answer any ques-
tions you may have. :

Mr. HUGHES. Thank you very much.

- [The prepared statement of Mr. Basista follows:]
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PREPARED STATEMENT OF PAUL Basista, ExecUTIVE DIRECTOR, GRAPHIC
ARTISTS GUILD, INC.

Mr. Chairman and Members of the Subcommittee, my name is Paul Basista
andlax;:dtcNaﬁonalBecudveDi:ecmroftthmphic Anrtists Guild. Thank you for
the oppormunity to voice our support of H.R. 897, The Copyrighs Reform Act of 1993.

As the country’s foremost advocacy organization representing professional
graphic artists, the Guild has a proven track record protecting and advancing the
legitimate interests of illustrators, graphic designers, surface and texile designers,
computer artists and other graphic artists. Approximately ninety per cent of Guild
members are independent, working free lance in the advertising, publishing,
consumer, corporate and other markets.

The Graphic Artists Guild strongly supports H.R. 897, The Copyrighs Reform
Act of 1993. If the bill is enacted, individual creators will be able to effectively
protect the fruits of their creative efforts from infringement.

Graphic artists are too often prevented from effectively pursuing an

infringement in federal court, because their work was not formally registered with the
Library of Congress. Current law bars them from recouping artorney's fees or
statutory damages if a work has not been timely registered. The practical
consequence of this situation is to punish the victims of theft while rewarding the
thieves, a result Congress did not intend. As Ralph Oman, the Register of Copyrights
once said, "... Congress indicates that arorney's fees are closely associated with
penalizing wrong doing."!

Services, B the Subcommittee on Courts, In
Administration of Justice, Commmintee on the Judiciary, House of
Representatives, 101st Congress, Second Session, April 5, 1990, page 11.

1 Stammm of e'ph Oman, Register of Copyrights and Librarian for Copynght
tellecrual Property and
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Mr. Chairman, you and your colleagues may not be aware that most copyright
attomneys will not pursue a copyright inﬁngmcm case unless attorney's fees and
statutory damages are possible. Since actual damages in the majority of cases are
negligiblc,_ there is little incentve for an antorney to take on a case on contingency,
and artists can mrely_ afford or justify thé hourly fees accrqed in liigation. The
circumstances described by Graphic Astists Guild member Mona Kiely, whose
statement is attached for the recond, is typical of the kind of infringements that occur.

The changes proposed in H.R. 897 will bring achlcome change to the visual
communicaton industries. Removing the requirement to formally register a work to
be eligible to bring suit in federal court or to receive attomey's fees or statutory
damages will finally take the burden away from the injured parry and will force
infringers to change their behavior.

Copyright infringement is on the rise and new technologies now affect all
kinds of intellecrual property: video recorders and digital audio tape recorders;
photocopiers and computer scanners. As it becomes easier to rip off copyrighted
material, more and more consumers fend to think it's permissible to do so.

For example. "Dak Industries” boasts a full catalog page headlined “Rip Off
Artist,” advertising a computer scanner. In its effonts to "Be a Rip-Off Artist Risk
Free,” it encourages the scanning and alteradon of visual material. Buried mv.hm an
entire page ot advertising copy is one sentence that reads, “Be sure you get legal
permission before vou print copyrighted images for commercial purposes.” A copy
of this advertisernent is artached to my statement.

In this age of more and more advanced technology, the misappropriation of
protected works becomes easier and easier. As it becomes easier for works to be
stolen. copyright owners must have the ability to protect their creative material.

Removing the regisraton requirement is an important step towards that goal.



The underlying premise for requiring registrations is for the Library of
Congress to acquire works. Yet, the Library has the authority and the wherewithal w
demand its acquisitions without preventing artsts from cffectively protecting their
work. Foe example, in 1987 the Graphic Artists Guild inadvertently neglected w0
formally register the copyright of the 6th edition of the Graphic Artists Guild
Handbook, Pricing & Ethical Guidelines. In March, 1990, we received a "Notice for
Mandatary Deposit of Copies” from the Copyright Acquisitions Librarian which
demanded “two camplete copies of the best edition” of a Guild work. The notice
further stated that "the obligation to deposit exists independently of whether the
copyright owner decides to seek copyright registration with the Copyright Office”.
Further, we were wamned that the Guild's failure to comply with the Library's demand
would have made the Guild liable for $250.00 for the work plus the retail price of the
two copies demanded. Clearly, the Library has effective administrative systems and
procedures 10 accomplish its objectives without penalizing creators for not registering
their warks. A copy of this demand letter is antached to this statement.

As the publisher of the Graphic Artists Guild Handbook, Pricing & Ethical
Guidelines, the Guild extensively researches the various markets of the visual
communications industries, including advertising, publishing, editorial, the corporare
markets, retail and others.

The attached tabular information indicates that nearly 79% of all graphic
artists never register their copyrights. Yet, nearly 32% have had work reproduced
wﬁmommeamhdspauﬂssion.andmcmhighapummg;havehadwo:kalmed
without permission. Despite the so-called incentives designed to encourage the
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registration of works, the simple truth is that copyright registration is an
administrative and financial burden for graphic artists and other individual creators.

Graphic antists run high-volume, short deadline businesses. Their primary
responsibility is to solve a client's problem creatively, on time and within budget.
Working on tight deadlines, they must devote the buik of their time to produce their
creative work. Yet, to remain in business, they must still develop and execute a
marketing plan; negotiate their own fees and terms; bill and collect on accounts
receivable; remit payments on accounts payable and track the location of antwork.,
Once the antwork is returned (or published), the artist must then formally register the
work. .

In many cases, the work is not returned soon enough 1o register the work in a
timely manner, or the artist may not be informed that the work has even been
published. For example, a magazine publisher plans to publish a picce in next July's
issue, three months away, but actually publishes it in August. The artist is rarely
informed of the actal publication date, and normally is not supplied with tear sheets.
It is not uncommon for another three months to pass until the publisher finally gets
around to returning the nmvork By then, the opportunity w register the work within
the three-month window fmm publication has already closed. . Because the arust did
not have access to his or her own work in nmc 10 register it in a timely manner, the
aruist is prevented from receiving the pmtecuons Congress intended.

Many jobs are initially commissioned for limited use for relatively small fecs.
A quaner-page illustration, for exampic, commissioned for one-time editorial use in a
magazine could conceivably sell for only $300. Registering that work for $20.00
reflects an additional seven per cent tax on gross income. Contrast this to a
newspaper publisher. for example, who projects revenues in the hundreds of
thousands of dollars or more for cach issue. As a business expense, registration

reflects an insignificant fracdon of expenses.
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The current system clearly penalizes the victim. The proposed legislation will
make it easier for the victim to place the blame where it belongs.

Permissive Registration Should Be F. I

Our support of this Bill does not imply our opposition of the copyright
registration process. On the contrary, the Graphic Artists Guild believes that
mgisﬁ;nr;nismcmnfeglmdagninnmypomndalconfusionomawmk‘s
arigination or ownership. Registration provides a "record of ownership,” making it
mmpmenmdm'scMmaMMWtofmm
legislation will not change that. However, we believe it is better o provide additional
incentives to encourage the formal registration of copyright, rather than punish those
who do not comply.

For years the Guild has been using its best efforts to educate graphic artists
(and their clients) to the importance of formal copyright registration, primarily
through the publication of the Graphic Artists Guild Handbook, Pricing & Ethical
Guidelines. Now in its Tth edition, the Handbook explains the advantages of
registration and provides detailed instructions on how to comply with all the
necessary registration requirements. With nearly 52,000 copies of the current edition
in circulation today, we are confident that our educational message is being received.
Mr. Chairman, I am happy to present you and the members of the Subcommittee with
copies of the Handbook for your files.

In addition, we supply copyright registration forms to every member of the
Guild upon their joining and provide additional copies upon request.

In our view, positively reinforcing the volunzary registation of works will go
a long way towards achieving the Library’s goal, as stated by the Register, "... o
encourage prompt registration for creation of a complete registration record in the
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Copyright Office.”2 Considering the small number of graphic artists who acrually
register their works, it would certainly work benter than continuing to deprive a victim
of infringement of the abiliry 10 bring a lawsuit into Federal Court or denying him or
her the ability to recoup attorney's fees or statutory damages, as current law provides.
For example, lowering the registration fee or easing the requirements for group or
mulriple registrations might be the kind of incentives that would encourage more

registrations (o occur by individual authors. -

The Guild § bolition Of The Copyright Rovalry Tribunal

The Graphic Artists Guild, having participated in the rate hearings of the
Copyright Royalty Tribunal since its inception, strongly urge its abolidon. Over the
years. the Tribunal has exercised its rate setting function in a manner that, in our
opinion, has set extremely low rates for the reuse of published pictorial, graphic and
sculptural works by Public Broadcasting Service and its affiliate stations.

We belicve the rate senting function of the Tribunal could be equally well
exercised by ad hoc arbitration panels under the supervision of the Copyright Office.
In fact, the Copyright Office undoubtedly has far greater familiarity with the field of
the visual ants than the Copyright Royalty Tribunal.

Moreover. we wish to put the Guild on the record once again, as swrongly
opposing the compulsory license for pictorial, graphic and sculprural works under the
Copyright Act. We believe that this compulsory license deprives the copyright owner
of his or her Constitutional right to choose the parties 1o whom rights will be licensed.
Further, the Public Broadcasting Service and its affiliates, report only relatively small
amounts of usage of the license. This means that either the license is not used, or
uses are not reported. In either event, the license should be abolished, since the

creator’s rights should weigh more heavily than the apparently minimal need of PBS

2 ]bid.. page 13.
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for "free” usage. Iuse the word “free” advisedly, since almost no payments have
been made 1o artists under the compulsory licensing provisions. As was pointed out
in the last rate hearing, even as well known a photographer as Jay Maisel was listed
as “location unknown,” and the $18.75 due him was not paid until a protest was made
at the rate hearing that he was an internarionally famous photographer who had
maintained the same studio {ocation for 25 years. And of course, the license fee
made for the use would have been far, far in excess of the $18.75 paid.

For all of these reasons we support the abolition of the Copyright Royalty
Tribunal and will request that the Copyright Office review the need for the
compulsory licensing of pictorial graphic and sculptural works if the functions of the
Tribunal are taken over by the Copyright Office. o

Conclusion _

Mr. Chairman, the Graphic Artists Guild applauds your efforts to rectify a
situaion that was in long need of repair. We are convinced thas these added
protections and proposed changes will encourage the development of new works;
works from which the public will benefit. The Guild pledges its good offices to assist
the Subcommittee in the passage of this legislation, I would be happy to answer any

questions you may have.
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MaM 7600 Merera iane  Berwyn Heggho, Marviand 10740
Communications Tk 006 ety fax: 300 120077

WRITTEN TESTIMONY OF MONA L. KIELY
BILL HR.897

In 1986 I was hired by National Taxpayers Union to design a
4-page brochure which included typesetting, layout, clip art, and
spot line illustrations. NTU sent the printing to be handled by
ModiAmerica, a full-service mailshop in Lorton, Virginia.
Because of the quick turnaround prior to publication and the cast
of registration, I did not file for copyright regiscration.

Approximately 6 months later, I received a call from Rita Smith,
AMministrative Director of NTU. She asked me if I had soid one
of the spot illustrations I had done for her brochure to
MediAmerica. I %cld her I had not. Mg. Smith said that the
reason why she asked was because she had received a sampie of a
printed direct mail package from a colleague at another acnprcfis
organizaction which had on it one of the spot illustrations. HXer
colleague had toid her that the artwork for her package was done
by the same mailshop, MediAmerica. Ms. Smith told me that when
she confronted Richard Geska of MediAmerica as to where he had
gotten the artworx for the other package, he admitted tc taking
it fraom the artwork NTU had sent them, but then repiied something
to the effect of, "But that was clip art, so it's okay." Ms.
Smith called me back to verify with me that the illustration was
not in fact clip ar: but was an illustration specifically
designed by request of the director of NTU, James Davidson.

At that point she told me she would back me up if I chose tc
pursue a .awsuit against MediAmerica. I decided not to fiie a
suit because I fizured that the cost of hiring a lawyer and :the
effort of pursuing MediAmerica would far exceed the dollar vaiue
of the illustration. If I knew that I could have collected alil
legal fees as weil as have a substantial deterring penalty
imposed on MediAmerica in addition to the dollar value of the
illustration, I cerzainiy would have reconsidered pursuing the
macter, since I had evidence to suppert my original creation of
the arctwork.

Signed

Mona L. Kiely

M & M Communicaticns
7600 Marietta Lare
Berwyn Heignts, MD 20740
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March 16, 1990

COPYRIGHT
OFFICE

Graphic Artists Guild
11 West 20th Street
New York, New York 10011

Fotice for Mandatory Deposit of Copies

Work(s) Covered by This Demand:

GRAPHIC ARTISTS GUILD HANDBOOK: PRICING AND ETHICAL GUIDLIYES.
6th Edicion

This notice constitutes formal demand for deposit under $407 of the

UBRARY copyright law (17 U.S.C.) of two complete copies of the best edition of
OF the above work, for the use or disposition of the Library of Congress.
CONGRESS

For works published in the United States under copyright protection,
the mandatory deposit provisions of $407 obligate the owner of copy-
_right or of the exclusive right of publication to make the required
deposit within three months after publication. The Register of
Copyrights may, however, make written demand for the required copies
at any time aiter publication. The obligation to deposit exiscs
independently of whether the copvright owner decides to seek copyright
Washingron registration with the Copyright Office.
mg'o We are sending you this notice because we understand the work has been -

published in the United States, you are the owner of copyright or of

the exclusive right of publication in the work, and our vecords show it

has not been deposited. 1f this information is incorrect, please write

or call =e at {202) 707-7125.

To satisfy this Demand, please send two complete copies of the best
edition to us, using the attached mailing label, aad enclose the pink
copy of this notice to facilicate processing.

Daposit must be made by the Statutory Desdline of June 21, 1990 .
Failure to comply makes you liable to penalties prescribed by the copy-
right law, inciuding a fine of not more than $250 per work and payment
to the Library of the total retail price of the copies demanded. In the
future you should send for deposic two complete copies of each work
within 90 days after publication. You may therefore find it convenient
to establish a regular procedure of sending two copies of each work to
the Register of Copyrights immediately after publication. We appreciate
your cooperation in complying with this request and in helping to enrich
the collections of the Library of Congress.

Cavwce B. Hrant’

Carroll B. Graat

Copyright Acquisitions Librarian sp .
Deposits and icquisititns Division Demand Lacter
Marcn 1989 - :,
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MMustrators Who Register Their Copyrights
Always Sometimes Never

Advertising 5.1% 115% 83.3%
Book Publishing 85% 92% 823%
Corporate 3.3% 83% 88.4%
Editorial ) 42% 11.3% 84.5%
Other 10.8% 135% 75.7%
Packaging 5.7% 15.1% 792%
Specialties 7.9% 165% 75.6%
Theater 33% 13.3% 83.3%

Overall 6.0% 12.0% 82.1%

(Specialﬁu include architectural, cartooning, technical and fashion).

Surface Designers Who Register Their Copynghis
Always Sometimes

Apparel 0.0% 25.0% 75 0%
China/Barware 5.3% 31.6% 632%
Domestics 21.4% 21.4% 57.1%
Giftwrap 25.0% 25.0% 50.0%
Home Decorative 28.6% 42.9% 28.6%
Retail/Other 15.4% 23.1% 615%

Overall 13.0% 28.3% 58.7%

Graphic Designers Who Reglster Their Copyrights
Always Sometimes Never

Advertising 0.0% 45% 755%
Broadcast 0.0% 25.0% 750%
Consumer 2.6% 359% 61.5%
Corporate 2.0% 19.6% 78.4%
Theater 6.7% 26.7% 66.7%
Environmental 5.9% 353% 58.8%
Publication 1.4% 18.1% 80.6%

Overall 2.0% 243% 73.7%

Ovenall Percentages 5.7%  158%  78.6%
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Mustrators Whose Work Was Reproduced Without Permission

Yes No
Advertising 37.'% 62.9%
Book Publishing 13.9% 86.1%
Corporate 22.9% 77.1%
Editorial 31.6% 68.4%
Other 27.6% 72.4%
Packaging 204%  19.6%
Specialties 57.2% 42.8%
Theater 30.4% 69.6%

. Overall 32.6% 67.4%
(Specialties include architectural, cartooning, technical and fashion).

Surface Designers Whose Work Was Reproduced Without Permission

Yes No
Apparel 17.4% 82.6%
China/Barware 0.0% 100.0%
Domestics 0.0% 100.0%
Giftwrap 33.3% 66.7%
Home Decorative 15.0% 85.0%
Retail/Other 20.0% 80.0%
Overall 15.7% 84.3%
Graphic Designers Whose Work Was Reproduced Without Permission
Yes No
Advertising 43.6% 56.4%
Broadcast 44.4% 55.6%
Consumer 22.0% 78.0%
Corporate 27.8% 72.2%
Theater 43.8% 56.3%
Environmental 22.2% 77.8%
Publication 34.2% 65.8%

Overall 33.1% 66.9%

Overall Percentages 31.5% 68.5%
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IMustrators Whose Work Was Altered Without Permission

Yes No
Advertising 38.1% 61.9%
Book Publishing 20.8% 92%
Corporate 25.0% 75.0%
Editorial 34.8% 652%
Other 14.3% 85.7%
Packaging 360%  64.0%
Specialties 53.3% 46.7%
Theater 30.4% 69.6%

Overall 34.6% 65.4%
(Specialties include architectural, cartooning, technical and fashion).

Surface Designers Whose Work Was Altered Without Permission

Yes No
Apparel 17.4% 82.6%
China/Barware 12.5% 87.5%
Domestics 35.7% 64.3%
Giftwrap 33.3% 66.7%
Home Decorative 31.8% 682%
Retail/Other 28.6% 71.4%

Overall 26.7% 73.3%
Overall Percentages 33.9% 66.1%
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Mr. HUGHES. Mr. Warren, welcome.

STATEMENT OF PAUL WARREN, CHAIRMAN, INTELLECTUAL
PROPERTY COMMITTEE, NEWSLETTER PUBLISHERS
ASSOCIATION

/

Mr. WARREN. Thank you. I wish to thank the chairman and the -
members of the subcommittee for inviting me to testify here today
regarding the Copyright Reform Act of 1993.

represent the Newsletter Publishers Association. It is a trade
association representing . publishers of approximately 2,200 news-
letters and other specialized information services. As a former re-
porter and currently a publisher myself, I am more accustomed to
sitting at the press table. However, I am pleased to be sitting at
the witness table in order to fxresent you with the views of my col-
leagues, the hundreds of small and large publishers across the Na-
tion who produce the thousands of newsletters on which business,
industry, medicine, science, and the arts ,’depend daily for the infor-
mation necessary to their respective pursuits.

I'm senior editor and executive publisher of Warren Publishing.
Our company was formed in 1945. We publish 13 newsletters in
the telecommunications field, such as Communications Daily, Sat-
ellite Week, Audio Week, and Television Digest.

I have copies here of Communications Daily, and I would like to
give some to the chairman and the rest of the committee. In fact,
it carries an article about yesterday’s somewhat unusual hearing.

[The newsletter follows:]

t
'
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Communications Daily

The Authoritative News Service of Electronic Communications TELRS OF ELCELLECE

A SERNCE OF WARREN FUBLIGNHING, INC. 2716 WARD COUNT, M., WASIINGTON, DL 20837,  Phena: 3630738200

THURSDAY, MARCH 4, 1983 VOL. 13, NO. 42
Ioduy: ’

ATA&T PLANNING HIGHER RATES FOR 'FRESH LOOK' CUSTOMERS: Proposed ariff could boost some
elements 70% for those lesving AT&T Tariff 12 smangements. (P- 1)

COMPETITIVE CABLE SYSTEMS OFFER MORE CHANNELS, lower monthly rates than noncompetitive
systems, our analysis of FCC data shows, with per-channe] cost 43.1% lower for competitive systems. (P. 2)

USSB SIGNS NEW PROGRAMMERS, although Vizcom and Time Warner deals may create problems for
Hughes. Mmumﬂmmb&hﬂmymchmmmuﬂm&u ®.3)

AT&TIN PHEUIIINARV AGREEMENT WITH SOME CARRIERS ON ClIID CARDS: Accord on model con-
tract would give carriers way 10 recover costs of handling traffic. Two snags listed. (P. 4)

BOMB BLAST TESTS METTLE OF N.Y.C. MUTUAL AID PACT: Year-old plan to keep critical telecom-
munications petworks oa-line in crisis operates without hitch fisst time it’s activated. (P. 5)

TELECOMMUNICATIONS INDUSTRY CAN LOOK TO CLINTON FOR PROSPERITY, leaders say at
CompTel *93 convention, slthough tax proposals stir concern. Upturn in economy cited. (P. 6)

OPPOSITION STRIDENT ON PTAR WAIVER FOR 911 Disncy and MPAA attack request by MTM. urge
FCC to respect ‘due proc:ss’ and deny bid. Disncy again asks for rulemaking to repeal PTAR. (P. 7)

COPYRIGHT TRIBUNAL CHMN. CHARGES COLLEAGUES WITH CORRUPTION: House pane) hearing
on bili to lb;)ﬂh agency is surprised by allegations. Other 2 commissioners, who want to end agency, deny
charges. (P.

$25.000 Monthiv Fee
CUSTOMERS LEAVING AT&T TARIFF 12 COULD FACE 70% RATE INCREASES

ATXT has told major customers that it will propose shortly new rates for Tariff 12 customers that take advantage
of its "fresh look® window to jump to another carrier. But according to tariff analysts who have seen drafts of
proposal, those rates could cost customers millions of dollars for leaving AT&T. Analysis by Deloitte & Touche said
rates would be 709 or more than what customers are paying under existing Tariff 12 deals, and higher than if they
signed up with anotber AT&T service. Those rates would apply or month-to-month basis for customers in process of
ending their AT& T network arrangements and going to anotber carrier. Under FOC decision, customers have 90
days, beginning May 1, wdeutwhemunnywxﬁlheuAT&Tduhanmhmhmmmmm

wmmnmmnmmwhﬂmhwbeenahhwd'nlhvelwhduwughly
equal to the rates AT&T would charge where no term agreement is in place.” Users will have their segvices, which
have been bundied together in custom deal, broken out into separate clements. For example, AT&T said in letier to
customers that 800 features "cugrently provided at no charge® would be subject to charges under new month-to-
month amangements. For some companies, cost could be $50,000 of more per month. AT&T also will ake away
network management festures that came with Tariff 12. In its place will be “standard set of transitional suppors ser-
vices and reports” for which customer will have to pay $25,000 per month.

mmmm_mmn showed that companies that want to opt out of Tariff 12 could pay
50% more for same voice services ss under Tariff 12 and as much as 7S% for data. Analvsis by Deloitee & Touche
was for customers that now spend $8-$22 million annually with AT&T. Steven Martin, Deloitte principal, said nates
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AT&T announced it would propose were 255%-40% higher than if customer switched to Software Defined Network
(SDN) service, although user then could be subject to large setup charge for new service.

Examining specific mies in taiff that AT&T was circulating, but hadn’t yet filed, Martin said that S00-mile call
during day on dedicated line would cost 11.3¢ per min. under month-to-month tariff, with discount of only 10% for
billed amounts between $5,000 and $100,000 monthly. Generally, Teriff 12 customers pay about 6.6¢ per min. and
have additional discounts written into deals to produce rates that are about 70% lower. For 500-mile off-network cal.
during day, promdmombly tariff would be 16.4¢ per min. Normal Teriff 12 rate is about 10¢ per min., about 64%

difference, Martin said. Rates for data circuits are 40-60% higher than customers had been paying for long circuits
and could double for shorter circuits, be said. Total package means that if customer whose bills Martin analyzed
wanted to leave AT& T under fresh look, cost would be $1-$3 million over 3 or 4 months or 50 it would take 10 ter-
minate srrangements.

Cusiormers plan to protest rates when AT&T files thers. Henry Levine, attorney who represents large Tariff 12
customers, said ATAT draft rates basically are aimed at making it “too expensive to leave” and that if they're ap-
proved, they would gut concept of *fresh look." He said higher rates would apply 10 any customers that chose "fresh
look" exit, even if they have other terms for discontinuing service. Martin said rates appeared to have "punitive por-
tion" sura.

Qur Analvals of FCC Data
COMPETITIVE CABLE SYSTEMS CHARGE 43.1% LESS PER CHANNEL THAN NONCOMPETITIVE

Competitive cable systems charge average of 16.8% less for monthly basic service than do noncompetitive sys-
tems and 43.1% less on perchlnnel basis, lccmdmg to our analysis of data from FCC cable rate survey. Data show
that basic fee for noncompetitive cable systems — i.e., those without multichanne] competition -- has risen 54.15
since 1986 to average of $15.78, compared with 41.3% growth to average of $13.13 for sysiems facing competition.
Per-channel fee for expanded basic tier fell 22.6% for noncompetitive systems and 74.1% for competitive systems.
according to data analyzed by Warren Publishing’s Market Research & Data Sales Div.

Difference in prices wasn's large between competitive (defined as systems with competitors that pass 505 of
households in area and bave 15% of snbmben) and poncompetitive systems for either basic or expanded basic
tiers. For example, $5.89 average price for expanded basic for competitive systems was 12.2% below that of non-
competitive systems ($6.71), according to data. Instead of lowering prices, competitive systems appear 10 tend to
provide more channels. On basic tier, competitive systems carried average of 23.87 channels, including 12.03 satel-
lite-delivered cable networks and 3.7 distant signals, while noncompetitive systems averaged 19.82 channels (8.43
satellite and 2.23 distant signals). Difference was even greater on expanded basic tier. Competitive systems
averaged 22.72 channels (21.28 satellite) and noncompetitive 14.93 channels (13.77 satellite). Competitive systems
charged avenage of 65¢ per channe| for basic and 28¢ per channel for expanded tier and noncompetitive systems 93¢
per channel for basic and 48¢ for expanded basic.

Handful of systems in sample owned by franchising authorities (15 systems of total of 685) charged lowest
avensge basic cable rate, $11.66 per month, and lowest price per channe! at 53z, Same was true for expanded basic
tier, $5.15 — 36¢ per channel. Municipally owned systems also had most basic channels, average of 26.53, 3rd most
expanded basic channels, 18.43, and their fees for other services almost inevitably were lowest among groups. Sys-
tems that appear to have some competition but apparently wouldn’t meet effective-competition standard had prices
between those of competitive and noncompetitive systems. These systems (classified in data as "NB') had lowest
basic cable rates (average $11.95) but fewest channels, 0 per-channe] rate for basic a d 7Be. On ded
basic tier, per-channel rate was same as for noncompetitive systems, 48¢, but NB systems had more than 50% more
channels on tier (average 23.21).

Data can be used — legitimate]y -- to come up with various to most questions. For example, average
ptice per-channel for basic tier (total number of channels for all systems divided by total price for all systems) is
83.1¢ in random sample of cable systems. But per-channel price charged by average cable system (average of per-
channel prices for each system) is 97¢. Difference is like that between computing baseball team batting average by
taking average of all averages (player who has one at-bat gets same weight as player with 600), vs. dividing all
players’ at-bats by all hits. Statistical experts say both figures are correct, disagree on which best represents acua)
pnu. lgree only that each has to be labeled clearly. Following FCC lead, all of our per-channel prices here use kit

-

-
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About our methodology: (1) All analyses are for first franchise area responses only. (2) No calculations were
wtighwd for subscriber sizz o7 sny other factor. Weighting by subscriber size may alter both sctual resuits and rels-
tive pasition of results for particular analysis. (3) Resalts reported for top-100, somall peaetration and random sample
surveys are for systems that fell exclusively into those categories and don't include systems classified in more than
one of categories (29 systems of total 685 had multiple classifications).

Basic cable mies have climbed 54,2% since 1986 to average of $15.37 for FCC's random sample of systems,
which includes both competitive and noncompetitive, while number of channels inched up 3.2% to average of 18.5,
from 17.93 in 1986. Survey showed respondents from 100 largest cable systems charged average basic cable fee
only slightly higher than competitive systems, $13.65 per month vs. $13.13, and per-channe) rate of 63¢, va. 65¢ for
competitive systems. Lower basic service rate for top-100 systzms may reflect trend toward retiering to provide low-
cost basic plus expanded basic tier, data indicate. In latest data, 91.5% of top-100 cable sysiems had expanded basic
tier, vs. $1% in 1986. 1n random sample, 65.7% had expanded basic, up from 39%, ard 73.5% of competitive sys-
tems had 2nd tier, vs. 36% in 1986. Among noocompetitive systems, 63.2% had 2ad tier (up from 23.5% in 1986),
vs. 60% (up from 37.2%) for competitive systems.

Jop-100 syatems dropped to 23.6 channels in basic tier from sverage of 24.21, and in expanded basic tier grew tc
17 from 15.8 in 1986. Biggest change was in number of satellite-delivered channels in top-100 expanded tier, 15.71
now vs. 11.6 in 1986 (number of local and distant TV signals, public, educational and govt. [PEG} channels and
others in expanded tier dropped sharply). Number of channels in expanded tier also increased for random sample of
systems, to 14.72 from 9.78, with growth concentrated in satellite networks. For competitive systems, number of
basic channels essentially was unchanged at average 23.87, and expanded basic channels more than tripled to
average 22.72. Number of basic channels in competitive systems dropped 0.7% to aversge 19.82, and expanded
basic channels increased 27.3% to 14.93.

Because of increase in number of channels, expended basic per-channel rate actually decreased for mndom .
sample of systems, down 21% to 50¢ per channel ($6.82 now vs. $5.67 in 1986). For competitive systems, per-chan-‘
nel expanded basic rate fell 24% to 35¢ ($6.78 per month vs. $5.10 in 1986). Expanded basic rate dropped 2% since
1986 10 average of Sl¢ per channel ($8.38 vs. $6.82 per month) for top-100 systems. Per-channel rate for small-

N $) dropped 6% to 45.3¢c (now $6.74 monthly vs. $5.82 in 1986). Data give picture of chanacteristic
small-penelnuon system. Such systems have highest basic cable rates (average $16.46) and fewest channels
(19.61), fewest number of satellite-delivered networks (8.98) among survey categories of systems, and by far smal-
lest percentage of fiber (0.04%).

Instaliation apd reconnect fees were up since 1986, data showed. For noncompetitive systems, installation fee
soared 56% to average of $35.16, and competitive systems’ installation fees 11.2% to $27.51. Top-100systems’ in-
stallation fee averaged $27.59, up 30.3%. For disconnect fees (only handful charge them), competitive systems were
up 15.9% to $20.09 and noncompetitive systems 65.7% to $27.42.

Qther fees have risen more slow]y since 1986 Additional outlet charge is up $1.8% for competitive systems 0
$3.72 per month, 21.3% for noncompetitive systems to $3.88, 24.2% for top-100 systems o $5.07. Monthly con-
venter rental fec was up 6% 10 $2.66 for noncompetitive systems, 35.9% to $2.80 for competitive systems, 19.9% to
$2.65 for 10p-100 systems. Monthly remote control rental fee grew 20.4% o $3.25 for compeuuve systems, 2.4% 0
$3.41 for noncompetitive, 2.1% to $3.41 for top-100.

Not surprisingly, top-100 systems rank first in amount of fiber and in belovl-gmund installations. 'l'hey reported
1.72% of plant is fiber, followed by 0.9% for NB systems, 0.67% for noncompetitive, 0.11% for competitive sys-
tems. Top-100 systems have most below-ground cable plant, avenage of 31.24%, followed by NB a1 30.36%, non-
competitive a1 24.8%, competitive a1 22.13%.

Rivided Bird?
USSB SIGNS UP VIACOM AND TIME WARNER; DEAL MAY CREATE PROBLEMS FOR HUGHES

Mjmnmln:hnmm (USSB) announced Wed. it bad signed B new chaanels for its proposed
direct broadcast satellite (DBS) package, nising total 10 15. However, deal is Likely to cause sticky situation for
owner of DBS bird, Hughes Aircraft. Hughes' subsidiary Hughes Communications (HCT) is working on deal with
National Rural Telecommunications Coopenstive (NR'I‘C) to offer 20-ch 1 DBS package to homes outside cable s
reach, and is trying to sign same programmers under its DirecTv proposed DBS system. Complicating maters,
DirecTv also is trying to sign programmers for its own DBS offering.
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Allplavess involved publicly were greeting news of USSP dea) — USSB signed with Viacom to provide Show-
time, Movie Channel, Flix, MTV, VH-1, Nickelodean/Nick at Nite, Time Wamer’s multiplexed HBO and Cinemax.
They said it would improve image and marketing prospects for DBS. Trouble is, USSB, HCI (DirecTv) and NRTC
(from DirecTv) have made armangements to use transponders on same Hughes HS-601 bird, to be launched in Dec.
Under deals so far, USSB wil] lease S transponders (20-40 channels, with digital compression), NRTC will use 5 (20-
channel package, with compression) and DirecTv will use rest of bird's 16 high-powered (120w) transponders, plus
16 more on 2nd bird to be launched in 1994. On one band, Hughes is under pressure to fulfill obligations to offer 20-
channel package to NRTC (under terms of deal, NRTC will pay $250 million for package), and 2 big programmers
that USSB has signed. Altbough Viacom and Time Wamer spokesmen told us there 's nothing in USSB deal that ex-
cludes them from making similar armangements with DirecTv (they said they hadn’t signed deals yet), industry ob-
servers said result would be inefficient use of satellite: Should same sesvices be offered on multiple transponders --
on same bird?

mmmofm!y ane programmer for NRTC deal — Disney — although DirecTv and Hughes
have said that they have fulfilled majority of mutusl terms of 20-program desl. DirecTv also has signed Paramount
Pictures pay-per-view movie service as part of its own 80-channel package, deal that isn’t part of NRTC ammange-
ment. USSB Pres. Stanley Hubbard I1 told us that putting same programmers on different transponders would be in-
efficient use of bird. If Hughes feels same way, DirecTv and NRTC would be left with few options: Turner Bestg.
Channels, Arts & Entertainment, Lifetime, Black Entertainment Channel, ESPN. One industry watcher asked:
"That's 2 good peckage, but is it worth $250 million?"

Meanwhile, NRTC spokesman Jeff Almen told us Wed. that rural utility consortium was “real positive about”
USSB deal as "value to the whole DBS industry.” Programmers showed similar enthusiasm. “We're able 0 talk o
anybody within the DBS industry,” Viacom spokesman Mack Libscomb said, but he wouldn’t comment on what
Hughes and NRTC are doing: "We’re delighted to be doing business with the Hubbards. We are wholesalers of
programming. How the distribution takes place is not part of our decision-making process. We signed a deal with a
savvy group of entrepreneurs in an emerging technology.® Libscomb said: *We would like to make our program-
ming available to every household in America,” adding that Viacom hadn’t signed any agreements with any other
DBS providers.

Atsame time, Hughes DirecTv spokesman Thomas Bracken said Wed. that company is trying to work deals with
Viacom and Time Wamer. He said DirecTv has assembled “core group” of "best of cable” programmers for NRTC
desl. "We have 27 transponders,” he said, confirming that company badn’t signed with Viacom or Time Wamer.
"We are responsible for offering a 20-channel besi-of-cable package. Stan Hubbard has chosen to put together 15 sest
vices on his 5 trapsponders. That's good for his business plan. It doesn’t preclude us from distributing cable
programming from either of those sources. The important point is that the leaders in the industry have committed 1o
DBS distribution. Hubbard can do what he wants with his own transponders. That’s his own business decision.”

mmwmm who hopes 0 launch competing DBS system -- Echostar
in 1995 using GE 7000 series birds, also hailed USSB news, uymg it would help improve marketing capability of
new technology. "This will help build the bare market for DBS," he told us. Hubbard told us that unlike cable, com
petition would be good for DBS industry, even if multiple program packagers compete for same households. "The
important thing is that there will be plenty of business for everybody,” be ssid. “Consumers who subscribe to us
aren't prohibited from subscribing to DirecTv or NRTC." He said they will be able to choose, mix and match be-
cause all players will be using same hardware: 18" satellite dishes and decoders manufactured by Thomson Con-
sumer Electronics under RCA band name. ,./

AT&T and CompTel Talk
PRELIMINARY ACCORD SET ON COMPENSATION FOR CIID CARD CARRIERS

BOSTON -- Competitive Telecommunications Assp. (CompTeI) and AT&T have reached preliminary ngreemen
on how to handle billing for calls made on AT&T's proprietary Card lssuer Identification Code (CIID) cards, said
Bradley Mutschelknaus, chief negotiator for Assn. On CompTel *93 panel here, Mutschelknaus said discussions on
so-calied “mode} contract” are stalled temporarily by 2 issues: (1) How to invoice and audit invoices. (2) Term
covered by contract. He told us later that he doesn't believe negotiations, in which he’s representing about 30 Comps
Tel members, would usurp FCC'’s need to take position on issue. "We are getting closer, but | can’t get into t00 man
details.”
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mmmn_nnm&axmwzsmﬂlmmm last year, offering enbanced services but eliminat-
ing access by other carriers to billing and verification databanks. For example, when customer makes call on phone
presubscribed to Sprint, carrier would have to route it to AT&T network without compensation, which is crux of dis-
pute. Last May, FCC began rulemaking on broader 0+ calling card issue and considered putting all 0+ service in
public domain. Any carrier using O+ access would have to share validation and billing information, under proposal.
In Oct., FCC tempornarily tumed down O+ in public domain, but kept issue open. To correct wrongs naised by Comp-
Te!, Commission suggested that Operator-Service Providers (OSPs) transfer calls to AT&T and be compensated for
them. Italso ordered AT&T to educate CIID card users on correct way to use card to ¢liminate link to otber carriers’
networks. AT&T has opposed 0+ in public domain.

Linder model contract, OSPs wonld get 40¢ for assistance, CompTel member John Fudesco said. Mutschelknaus
said be would "neither confirm nor deny* specific figure. Fudesco suggested that CIID carriers be allowed to take
calls and bill customers direotly at whatever rate AT&T would have used. “We think that is a solution,” be said. “It":
better than getting nothing, or more than taking 40 cents for operator assistance.” Without access to CHID validation
and billing information, system is unworkable, Mutschelknaus said. "The customer could be asked to use s credit
card to bill to." CompTel is advising customers to keep careful recard of CIID card usage on their networks, includ-
ing origination location and other technical details, because contract may be made retroactive to same past date.

Beaction Within Min.
N.Y.C. TELECOMMUNICATIONS DISASTER PACT PAYS OFF IN FIRST CRISIS
W (CD March 2 p2), N.Y.C.'s 14 telecommunications compenies didn’t

panic. Within min. of blast, year-old mutual aid and restoration pact kicked in, immediately pulling 14 of city's fier-
cest competitors into high-tech troubleshooting team. “We implemented the plan without a hitch,” said N.Y.C. Dept.
of Telecommunications & Energy (DTE) Comr. William Squadran. "You hope you never have to prove that some-
thing like [this plan] works," he said. “But it’s reassuring that when you need it, it works.” Working under direction
of DTE, each carmrier was alerted to crisis within min. of blast and had representative on-line in conference call with
DTE Deputy Comr. Thomas Dunleavy di from N.Y. Telephone bq.

mmmnﬂmhn. each carrier was apprised of aituation and began allocating resources,
Squadron said. Each carrier shifted into action as previously agreed, averting "s higher level of chacs and con-
fusion,” Dunleavy said. Agreement was signed Feb. 18, 1992, and carriers have performed "months of simulated
testing” to work out bugs, Squadron said. Conference call, known as “the Bridge,” was kept going for 8 bours as rep-
resentatives provided instant updates throughout crisis, be said.

Pact is only one of its kind in nation, Squadron said. Tt grew cut of study of ciry's telecommunicatioes vul-
aerabilities that was prompted by disastrous neiwork outage in 1990 that crippled all of telecommunications services
and left air traffic llers unable to hundreds of planes in flight. No plan is perfect, he said, *but frankiy,
it was reassuring that there were no glaring procedural errors we’d overlooked.” He said plan was undergoing
analysis, "but nothing jumped off the page"” that needed immediate sttention.

Blast didn't cut sny telecommunications cables, but it did knock out power generators of Teleport Communica-
tions Group, which operated in and near trade center. Teleport's equipment automatically switched to battery back-
up. Main problem Telepon confronted was burst water pipes that were flooding basement, threatening to damage
equipment. Conference call directed by DTE had crews from N.Y. Telephone deployed to basement with pumps,
which began removing water with "just inches to spare* before level reached equipment, Telepon spokesman said.
At beight of crisis, N.Y. Telephone said it handled about 700,000 calls during *first few bours* to and from World
Trade Center.

»

N.X.C Fire Dept, asked that posver grid to World Trade Ceater be cut to avert power-related explosions, but that
also cut power to N.Y. Telephone’s 3 central switches in ares, spokesman Paul Davidson said. When that happened,
N.Y. Telephone switches "went to backup generators,” operating on battery power that's rated for only 6 bours.
Davidson said company was “sfraid that power would be out loager and that our batteries would run out,” lesving
area without telephone service. That problem was handled outside of disaster plas, Squadron said. N.Y. Telephone
“shut down some of the switches' unneeded redundancy capacity to squeeze more life out of the batteries,” Davidson
said. Move worked and “bought [power company] enough time to bring the grid back on-line,” be said.

1nmeantime. N.Y, Telephont began process of reroating more thas 1,200 lines while insalling more than 2,500
new lines, Davidson said. Company technicians also installed about 140 dedicated high-speed lines to bandle
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capacity needed for city’s financial district. Previous layoffs by N.Y. Telephone provided unanticipated disaster
benefit: Thousands of square feet of office space was available "immediately* for telco to lend to bundreds of its dis-
placed customers, Davidson said.
i of World Trade Center could send and receive faxes and telexes.
MQl said service was open to anyone, pot only its own customers. It said that at request of clients it began rerouting
telex calls so they could be delivered on alterate telex terminals outside of affected downtown Marhattan area.
Large volume of intermationa! trade with developing countries is done from N.Y.C. via telex, MCl said. “The finan-
cial ares represents one of our hargest customer bases,” MCI Vp lutemational Mitg. Jerry DeMartino said. "In this
emergency we are also making our facilities available to non-MCI customers that need our services.”

Leaders Speak Out
INDUSTRY SHOULD BE HOPEFUL OF CLINTON TELECOMMUNICATIONS PLANS, LEADERS SAY

BOSTON - Tope of business Jeaders at CompTel *93 here reflects potential for economic prosperity in changing
market. Incoming CompTel Pres. Bernard Ebbers said: “In general, this { Clinton) Administration is good for our
business, bad for our pocketbooks.” Ebbers, pres. of LDDS Communications, is Canadian-born former college bas-
ketball star and rodeo rider whase company will be new No. 4 long distance carrier when it merges with Metromedia
Communications and Resurgens Communications Gmup. "The economy, even though it's growing slowly, is on a
continual upturn, and will be for the next several years,” Ebbers said

WWM& former CompTel chmn., said that under Clinton telecom-
munications industry faces prospect of “being taxed and taxed and taxed. But will adding a penny or 2 cents [to each
long distance call] give a downward turn to competition? [ think not." From Wilkins’ perspective, Clinton Ad-
ministration “has to be better than the last one” in part because he expects it will look at small business more favorab-
ly "and the FCC will have a larger ear in the White House.” EMI Communications Pres. Dennis Dundon, another
former CompTel chmn., said new Administration *is more in touch with technology issues.” It would be most impor-
tant for govt. to "partner with American industry to make this country competitive on a global basis.” he said.

i " on new Administration. "My watchwords {for Ad-
ministration) are to be a little more skeptical than we are about the level of competition in the tel in-
dustry than during the Sikes Commission years.” Smith said AT&T still has residual monopoly on process and
massive lobbying force to back up its market power. Still, he said: "We've already seen some bopeful signs. The
FCC interim policy, it seems, is to impose the least possible regulation on small camiers.”

i FCC staffers and aides to key members of Congress drummed same beat: Harmony
should prevail. Gerry Waldron, senior counsel to House Telecommunications Subcommittee, said expectations are
running high, but proof of relationship won't be seen until new chm. is in place at FCC and key positions at Justice
Dept. are staffed. “Until those jobs are filled, 1 don’t think anyone can say how these views are going to be voiced.”

A]]_gw_gmmmumm aren’t best answer in regulatory environment and would like
time to see how responsive FCC can be. On critical issues, none of speakers expressed strong concern about any
singie bill. On Mon., Rep. Markey (D-Mass.), chmn. of House Telecom Subcommittee, said spectrum auction bill
and other legishtion remained on tap, but also indicated restraint. On need to codify MFJ, be said time isn’t right.
Waldron said House will move industry safeguards bill and separate legisiation to allow RBOCS to enter manufactur-
ing. He said there still was problem with responsibilities shared by House Commerce and Judxaary Commitiees.
"These may be obscure jurisdictional lines, but they are very real,” be said. Waldron said Te Subcommittee
staff members bave talked with those of Rep. Brooks (D-Tex.), who heads Judiciary, to resolve problems. He said
talks were "harmonious and preliminary.”

John Windhousen, staff counsel 1o Senate Commerce Committee, said neither Chmn. Hollings (D-S.C.) nor Com
munications Subcommitiee Chmn. Inouye (D-Hawaii) had any plan to reintroduce manufacturing or information
bills that were peading in 1992, "People are tired of those issues, and infrastructure and issues involving local com-
petition are likely to take center stage in the current Congress.” Windhousen said: "The President is doing a pretty
good job so far. He's listening to people who are advising him when he’s making 8 mistake.” Windhousen, who has
been mentioned as possible chief of FOC Common Carrier Bureau, said Administration already has taken careful
steps to work with Hollings on issues and *The g FCC is likely to be much less ideological thar
its predecessor.”

| 4 4
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CompTel Notebook...

When is ag infrastructure bill not an infrastructure bill? When it's S-4, legislation that has come to be known 2s
ap infrastucture bill for wlecommunications. John Windhousen, counsel to Senate Commerce Committee, said on
CompTel panel that industry shouldn’t be misled: “The press is confused.” He said bill is designed to promote
manufacturing R&D technology in Commerce Dept. and to focus on supercomputing. Proposals were added in S-4
0 1992 version of legislation to inciude networks. "But these are not tel ks; they are com-
puter networks. The press has labeled this an infrastructure bill - that’s pot our intention.”

Comsat World Systems played major role at Cminel 93, oﬁenng major speech and hosting luncheon for
keynote address by Rep. Markey (D-Mus ). Comsat Legal Affairs Vp Howard Polsky said markets are opening up
in international arena at unpreced: pace. Campany began serving 14 additional locations in 1992 — Bolivia,
Cameroon, Cayman Islands, Congo, Eandor, Guatemnala, Netherlands Antilles, Poland, Russia, S. Africa, Surinam,
Uknaine, Venezuela, Wake Island. "Many foreign administrations will recognize a new carmrier only if they are con-
vinced that the carrier will stimulate new traffic to and from the country,” Polsky said. "Others may bave different
standards, depending on whether private line or switched services are involved. Altbough operating agreements are
easier to obtain than in the past, the process can still take from 3 months to one year for each country.”

MPAA “Alarmed’
OPPOSITION STRIDENT TO REQUEST FOR 871 PTAR WAIVER

Mmm_umnmm in strong opposmons to MTM TV’s request for FCC waiver of prime-
time access rule (PTAR) for Rescue 911 on ground that program is “reality-based” and tbus should fall under.
documentary exclusion from PTAR (CD Feb 10 p8). Also pending at FCC is waiver request for syndicated series to
be based on old Ed Sullivan Show. Both requests were filed with FCC Mass Media Bureay, and neither has been put
out for comment.

'S " of MTM to follow, and the Commsslcn to demand, adherence to estab-
lished proccdures We urge the Commission not to abandon essential proced ion of the rights of the
public through cavalier treatment of PTAR-related requests” and to put ¢ them out for public comment. MPAA said
there has been "spate” of waiver requests in last 2 years, causing Assn. to urge FOC "0 avoid setting forth down a
path of ‘rulemaking by waiver,’ dealing with PTAR in a piecemeal, a1 hoc fashion oblivious o the implications for
the programming marketplace.” Only appropriate course of action for FOC is to reiterate to MTM that agency
doesn’t issue declaratory rulings in this area, MPAA said. It noted that one of its members, 20th Century Fox Film,
didn’t subscribe to its position.

Disney, which has had request pending at FCC for 2 years for repeal of portion of PTAR that prohibits network
affiliates in top 50 markets from airing off-network programming 7-8 p.m. (CD Oct 7 p4), told FCC: "Rather than
embark down a winding path of ad hoc waiver decisions -- a treacherous path that threatens both illegalities and in-
equities - the Commission should examine whether the underlying off-network prohibition should be eliminated...
Applying Band-Aids haphazardly is neither good policy nor fair to those who do not receive them.” In no event, saic
Disney, should FOC grant waivers sought by 911 and Ed Sullivan Show: "Neither request has a substantive merit.”

ETAR has been contentious issue at Commission for some time. Ex-Chmn. Sikes attempted last Sept,, and again
for his Jast meeting in Jan., to place proposed rulemaking to repeal rule on agenda. He was stymied both times by
current Chmn. Quello, who said any proposal to repeal PTAR should await resolution of finsyn issue.

‘Please Try To Get Along’
COPYRIGHT TRIBUNAL CHMN. ACCUSES COLLEAGUES OF CORRUPTION

House Ingeliectual Property Subcommitee hearing Wed. called to take testimony on bill to abolish Copyright
Royalty Tribunal (CRT) vecred from issues into persanal atiacks as CRT Chmn. Cindy Daub charged other 2 com-
missioners with “corruption and abuse™ of agency assets by conducting private business on govt. property, wrongly
approving financial disclosure forms and failing to follow agency procedures. Other commissioners, Bruce Good-
man and Edward Damich, denied allegations.

All 3 were testifving on legislation (HR-897) by Subcommittee Chmn. Hughes (D-NJ.) to abolish CRT. Daub

opposes move, while her colleagues support it. In at times emotional lemmony. she said other commissioners tried
to oust her from chairmanship. Daub, who has been member since 1989, is wife of ex-Rep. Hal Daub (R-Neb.). All

70-857 0 - 93 - 14
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3 are Republicans. Goodman and Damich are recess appointees named in Sept. who will leave when Clinton Ad-
ministration names new tribunal members. Daub’s term lasts until 1996.

lnsiztement to Sybcommitiee, Daub said Goodman conducted personal business from CRT offices in connection
with FY] Network, company he was trying to start. She gave committee copies of "Confideatial Disclosure Agree-
ment* between FY1 Network and investor in company that was sent from CRT"s fax machine and signed by Good-
man. Shetoldpnnelthnlddrmﬁoodmngwefmhnbmwwmu:muofhwofﬁmocwpnzdbyﬁm,
Banff, Koerner, Olender & Hochberg, that has clients participating in royalty distributions. Daub said that *it be-
amedeuumepsedthtoneohh:cummnmybewnduamgmubummfmpmﬁtwnhmck'r‘
office.” She said materials “raise conflict-of-interest concems® and said conduct of Goodman’s "private business in
CRT’s office often interferes with the agency's own work.” At hearing, Goodman declined to answer charge, but
said later that allegation was “absurd® and dealt with company he was trying to start that didn’t "get off the ground.”
a‘m mmgwmmwummmmnmﬁmwmpumcoodmnmy1991-

y 1992

mnmmmmmummmwm‘ummmhmwhwhmlmwﬁdm
need. She listed personal computers and printers and "additional parts, such as modems, that were compatible with
home systems, for their private offices, requests for speakesphones and dictaphone equipment.” Daub said she bad
tried to prevent purchases, becanse CRT didn't have any money, but was told to delay hiring date of gen. counsel in-
stead. After hearing, Damich and Goodman said they found on coming to CRT that commissioners had no com-
wmmdmmdthemsothuhcyewldwmethenmopmm One item on which all 3 agreed is that quality of
appointees to panel has been low, with many commissioners having little background or knowledge of field.

mnww called aliegations “sheer nonsense,” said he wanted modem to con-
nect to databases and that equipment was purchased with funds left over from FY 1992 budget. Goodman and
Damich said they wanted computers on which to write their own opinions and said Daub opposed them because
CRT"s gen. counsel bad opinion-writing tasks. Daub also said other 2 had used govt. funds to pay for their swearing-
in ceremony. They denied allegation, saying that funds were used to mail invitations because event would allow par-
ties before Tribunal to meet new panel, but Damich said he and Goodman had paid for refreshments. Daub also said
other 2 had signed each other’s financial disclosure papers when forms should have been signed by independent
reviewer.

wmmm_mmnthg unlike written statement, wasn't given to Subcommitiee before
hearing as usually is case. When asked by Chmn. Hughes (D-NJ.), why that was so, Daub replied that Hughes® staff
and other 2 commissioners had been tlking with one another and she didn’t want word to get back to her colleagues
via Hill staff about allegations.

Charges and denials came in hearing to determine what to do about federal agency with 9 employes for which
govt. pays only 145 of budget. Rest, about $800,000, is paid through copyright rovalties. Hughes and other mem-
bers of Subcommittee tried to keep testimony on track of legislation (HR-897) to abolish agency, but legislators kept
coming back to disputes among members. They disagreed whether there’s enough work to keep CRT busy. Daub
said there was, but Goodman noted former Chmn. Mario Aguero moved to Fla. month before his term expired last
year and before recess appointments were made.

Atone poing. Rep, Moorhead (R-Cal), senior Republican on panel, told CRT commissioners: "Please try o get
along." Hughes has charged that ageacy is dnfmml‘nndmdmmynhunngmﬁrmedhnmlym
‘When be tried to ask Daub about specific instances in which she acted apmt other 2 commissioners, she attempted
to answer by detailing circumstances involved. Hughes didn’t want to hear it, but Daub persisted, telling Hughes at
one point that if ber colleagues voted to rob bank, she wouldn’t go slong.

Subcommittee also is considering whether to make changes in CRT, rather than abolishing it. Options include
putting functions under Librarian of Congress or Register of Copyright, using arbitration panels, sdministrative law
judges, or new commission. Bill would make Register of Copyright a Presidential appointee.

COMMUNICATIONS PERSONALS

Willlam Sumner appointed seaior vp-information systems, Sony Pictures Entertainment, succeeding Peter
Schements, resigned... Arthur Bell promoted to senior vp-mkig., Comedy Central... Philip Mareila advanced o
senior vp-legal and business affairs, Worldvision Enterprises... Bemard Windon appointed senior vp-corporate
communications, Ameritech... Loretta Uceil], onctime NAB lobbyist, appointed chief spokesperson, Environmental
Protection Agency... Wendy Menzies, ex-ABC Radio Networks, joins Cable Networks as mgr.-sales planning,
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N.Y... Elected by Ariz. Cable TV Assn.: Gregg Holmes, Times Mirror Cabie of Ariz, Phoenix, pres.; Cathy Hol-
lingsworth, Tucson Cablevision, pres.-elect; Karen Flestwood, Century Cable, Yuma, secy.-treas.

TELEPHONY

Sprintasked U.S, Dist, Court, D.C., to dismiss suit filed recently by AT&T (CD Feb 11 pl) alleging that Sprint,
MCI and WilTel had signed “secret deals” while failing to file proper tariffs with FOC. Sprint called AT&T suit "an
obvious marketing ploy simed at stemming AT&T’s customer losses.” After filing suit, AT&T sent barrage of letters
to Sprint, MCl and WilTe! customers, claiming they had nade deals that were "secret” and "denfied] customers the
advantages of competition,” according to AT&T letters we obtained. Letters charged Sprint deals were “illegal ac-
tivities” that "damage the entire telecommunications industry.® Sprint External Affairs Senior Vp John Hi n
said: "This simply is not the truth. Sprint has always complied with the Communications Act and applicable FCC
rules.” Sprint’s suit accuses AT&T of "attempting to scare the marketplace into believing that they shouldn’t do busi-
ness with other carriers.” All long distance carriers are locked into fiezce battle for 800 service, with FCC allowing
companies to switch 800 carriers in May without losing rights to number. All carriers are spending millions advertis-
ing their own 800 services. Sprint’s suit said AT&T's suit "has little to do with the law and everything to do with
marketing.” Sprint also said FOC should be entity to decide tariffing issues. It said courts "should be particularly in-
tolerant of 8 redundant lswsuit that appears to have been brought to provide material for sales presentations and to
genenate copy for s publicity campaign.”

Govt.’s FTS 2000 program has “achieved savings of more than $800 million through fiscal year 1992 compared
to the old sysiem,” Geners] Services Administration (GSA) said in report to Congress March 1. Specifically, GSA
reported that "the government's telecommunications needs met by FTS 2000, including unique government require-
ments, could not be met at lower prices by commercial equivalent services.” 1t said FTS 2000, when compared with
similar commercial services, saved govt. up to $52.4 million per year. Report concluded that FTS 2000 prices "in ag-
gregate, are at least as good as the best equivalent commercial prices without considering the value of unique govern-
ment requirements.” GSA said that when value of “special needs,” including nationa) security and emergency
preparedness, is factored in, program is "significantly less expensive.”

4 ice that allows customers to turn service on and off as often as needed. Called "800
On Reserve,’ program is aimed a1 smal) businesses that don’t require permanent 800 number but might want to take
advantage of service for special promotions or in peak seasons, AT&T said. New plan allows businesces to rewin
special 800 numbers even when they aren't active, AT&Tsaid. Previously, customess had to pay for service even if
they weren't using it or they risked having number assigned to someone eise. Number can be turned on and off on
24-hour notice, snd when shut off, AT&T will provide voice response informing callers that 800 number isn’t in ser-
vice. Service costs $35 per month when number is active and $5 per month when idle. Installation is $43.50 for
cach B0O number and usage rates vary, AT& T said. Each time customer reactivates number it costs $5, AT& T said.

Y i joni ific, under multimillion-dollar contract. AT&T is to digitize country's
telephone system and set up direct dial international service. By July, nation with population of only 9,000 will have
“digital communications network 2nd to none in the Pacific,” AT&T Intemational Operations Div. Managing Dir.
Robert Fullerton said. Until recently, Nauru was served by earth station routing cails and telex transmissions through
Australia. Unti) contract was signed, country had S-year waiting list for phone service, AT& T said, “but come July,
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will have direct dial service.” Contract calls for AT&T to install $5-million SESS switching system. Nauru
has one of world's tiéwphosphhdepminndoneolwu's highest per capita incomes, $21,000

! g quotes officials as saying they were seeking govi.
pammmcobmldhdwblttlepbnemkhtwwldmpemdnealywnhChm'stmryofPosu&
Telecommunications (MPT). Current telephone network is owned and run by MPT as full monopoly. Proposal for
2ud network has backing of China's Vice Premier Zhu Rongji, who is main architect of nation’s partial transition
ﬁmmmmtuuwalmmy Rongji favors opening entire telecommunications market ~ including lucra-
tive local and long distance voice service - to full competition, Asian experts said. Newspaper said Rongji sees com-
petition in telecommunications as way to up full modemization. Experts said Rongji holds high political
stature in China’s structure and has widely touted as country's pext leader. Backers of 2nd network are
said to include of niil and energy ministries, possibly building off networks those govt. agencies bave
developed mkpem experts said, as well as military leaders. Last week, Beijing govi. signed up AT&T as joint
pm:(@FebZApl)tohlphnld up country's telecommunications infrastructure. China’s State Planning Com-

bﬂhonfal”labneﬁwumrkupplde projects. MPT is opposing 2nd petwork,
ppumd.em;m “unrealistic,” mdobpcutoqnnm;mutworkbmykmdofmpeumn.

COTE has signed agreement with HighwayMaster, Daﬂu-hsed mobile communications and information supplier
to trucking industry. GTE's cellular business will provide number activation, cellular network service, database
management, validation services and vehicle location information to HighwayMaster. Terms weren’t disclosed.
Market for HighwayMaster services represents about 10 billion min. of airtime, Pres. Willism Saunders said. Other
cellular providers in HighwayMaster network include Alltel, Southern New Enghnd Telephone, Southwestern Bell.
Ssunders said :uh otber “major carriers” have signed letters of intent to join network, expects aguemems to be final-
ized within 2

MASS MEDIA

I y jead heat for "believability” in just-released poll by Times
Mirror Center for Ihe Peop\e lnd the Press wlnle NBC shpwd to 4th from first from similar poll 4 vears ago. CNN
and ABC both scored 76% in public ratings for “believability,” CBS 75%, NBC 73%. NBC had been rated most
believable in previous survey. Only 14% gave CNN low rating, 21% for both ABC and CBS, 24% for NBC. Said
Survey Dir. Andrew Kohut: "I think what the survey shows is that NBC paid a cost in diminished believability as a
consequence of saging the truck explosion” (CD Feb 11 p9). Newspapers slipped from 67% believable rsting 4
years ago to 63% in Feb. 12-2] survey of 2,001 adults. /,
Sclection of HDTV standard should be based in part on m which system creates most jobs in U.S., Labor Secy.

Roben Reich said in letter to FCC. Letter said job creation should be given “significant weight” in selection process.

h dTVR h C tium. including NBC, Philips, Sarnoff Labs, Thomson and Compression Labs. has
said that its system would generate most U.S. jobs, and has won backing of several labor unions on that basis. But
General Instrument (Gl), among others, is disputing claim. G} Govt. Affairs Dir. Quincy Rodgers said there’s no dif-
ference among systems in job creation since virtually all HDTV sets will be built in U.S., regardless of which system
wins: "The real job issue nlopttl:sundmlwrmnmthoulundue funhudelaysowenn get on with creating
jobs.”

mmmw-m Action lorCInldnn'sTVm forefront, have asked U.S. AppulsConn.. DC,w
clarify its Feb. 23 action staying “safe harbor” of midnight-6 a.m. established by FCC for airing of indecent program-
ming (CD Feb 24 p9). As result of Court's action, Commission next day went back to old safe harbor prohibiting in-
decent programming 6 a.m.-8 p.m. That's not what Court otdmd. coalition said in seeking clarification.

Mediscenter and MediaSource have combined to wwd'-' sales and marketing data (o cable systems, outdoor ad-
vertising, newspapers, magazines, Yellow Pages, direct marketing, stations. Information in 14 categories is sent to
provide sales depts. with “vast amounts of information,” MediaSource said. "This venture provides TV stations with
the flrst opportunity to tap into the same information now used by media planners.” Information is downloaded into
subscriber’s word processor, putting it in a clear, concise, usable format that's easy to access and use,” said Barbara
Zeiger of Mediacenter — 212-207-8480.

: Telo-UNO satellite-delivered cable channel began operation throughout Mexico March 1 and
will be available in other parts of Latin America later this year. Tele-UNO is owned by Spelling Satellite Networks...
International Family Network is laying off at least 20% of employes of MTM Entertainment, including CEO
Robert Klosterman and Chief Financial Officer Edward Bowen, as it assumes control of TV production company.
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Mr. WARREN. In relative terms, our publications have small sub-
scription bases, but I think it is fair to say that they play an ex-
tremely important role in their field.

I am also currently the chairman of the NPA’s Intellectual Prop-
erty Committee, and it is on behalf of our membership that I today
urge you to pass section 102 of the Copyright Reform Act of 1993, -
and I must emphasize, I am only addressing that section today.

One characteristic that distinguishes almost all of our members
from other types of publishers is that we are dependent solely upon
subscription revenues for our income. For the reasons that follow,
we consider passage of section 102 of the Copyright Reform Act of
great importance to us.

Section 102 removes the requirement that a work be registered
before an action to enforce the copyright could be commenced. It re-
peals the requirement that the work must be registered within 3
months of publication in order to qualify for an award of statutory
damages and attorney’s fees.

Newsletter publishers are particularly vulnerable to copyright in-
fringement. Indeed, Congress expressly recognized that fact in its
report on the Copyright Act of 1976. We are vulnerable because
newsletters tend to be very time sensitive, relatively short in
length, and newsletters tend to be more expensive than typical
trade journals. These factors, taken together, are an engraved invi-
tation to copyright infringement.

Some corporate customers, law firms, and others choose to pay
for only one subscription and then violate the publisher’s copyright
by making cover-to-cover photocopies of every issue, sometimes for
hundreds of employees. This cover-to-cover photocopying is the pri-
mary reason why an effective legal remedy for copyright violations
is critical to NPA members. It is the only way we have to protect
our publications and thus our livelihoods.

Let me say that the courts have not hesitated to enforce their
copyrights once we get to court. The problem for most newsletter
publishers is not proving infringement but getting to court in the
first place and, once there, quantifying the damages.

As it currently stands, section 411 of the Copyright Act requires
that a work be registered before suit can be g]e to enforce the
co%yri ht in that work. The simple fact is that most newsletter
publishers cannot afford the cost of registering every issue of their
publication. The cost of registering a single daily newsletter, in-
cluding the staff time required ?or preparing, submitting, and
tracking the registration applications runs into thousands of dol-
lars annually, Multiply that figure by the dozen or more titles some
publishers offer, and you begin to understand why small publishers
simply cannot afford to register their publications as they roll off
the presses.

The commonsense response would be for a publisher to wait until
evidence of infrinfement appears and then to register the infringed
issues immediately prior to filing suit. However, section 412 of the
current Copyright Act makes that impracticable. As you know, sec-
tion 412 limits the award of statutory damages and attorney’s fees
to cases in which the infringed works were registered prior to in-
fringement or within 3 months of first publication. In almost all
cases, the newsletter publisher who does not contemporaneously
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register each and every issue he or she creates will be reduced to
a claim for injunctive relief and actual damages. Determining ac-
tual damages in the newsletter context, to borrow the words of one
jurist, is like nailing a jellyfish to the wall.

Consider, for example, one of the infringement problems my own
company is attempting to resolve. A number of years aFo, we dis- -
covered that one of our subscribers was making multiple cover-to-
cover Ehotocopies of one of our daily publications and that the com-
pany had been making the copies every single day for more than
5 years.

Unfortunately, although we believe in registering our publica-
tions, because of the cost and the administrative burden involved,
we had failed to register on a timely basis more than a handful of
the issues affected, and so, except for those few issues, we do not
qualify for statutory damages and attorney’s fees. Because the
copying is so egregious, we have no choice but to seek injunctive
relief, With luck, we will recover enough in actual damages to cover
our legal bills.

I understand that some critics of H.R. 897 have argued that the
bill will discourage authors not only from registering their works
but from depositing them in the collection of the Library of Con-
gress. I am reasonably certain that of those newsletter publishers
who regularly deposit their works with the Library few are likel
to stop depositing their works merely because of this legislation. It
is relatively easy and inexpensive simply to include complementary
subscriptions for the Library on their re%':.llar subscription list. Be-
sides, as you mentioned earlier today, the Register of Copyrights
recently informed me in a letter that, “The Library’s-interest in ac-
quiring daily newsletters can be fully satisfied by a few purchases
and mandatory deposits.” '

Neither the purchasing authority of the Register nor the manda-
tory deposit provisions of the current law are affected by this bill.

In sum, section 102 of the Copyright Reform Act of 1993 is an
important step toward the preservation of the primary asset of a
newsletter publisher, his or her copyright.

The NPA thanks the subcommittee for its attention to legisla-
tion, and NPA would be pleased to assist the subcommittee in any
manner in its consideration of section 102 of H.R. 897.

[The prepared statement of Mr. Warren follows:]
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Statement of

. Paul Warren
Chairman, Intellectual Property Committee,
Newsletter Publishers Association

on

H.R. 897, The Copyright Reform Act of 1993

I wish to thank the Chairman and the members of the
Subcommittee for inviting me to testify here today regarding the
Copyright Reform Act of 1993. I appear on behalf of the
Newsletter Publishers Association (NPA), a trade association
representing publishers of approximately 2,200 newsletters and
other specialized information services. As a former reporter and
current publisher myself, I am more accustomed to sitting at the
press table. However, I am pleased to be sitting at the witness
table in order to present you with the views of my colleagues,
the hundreds of small and large publishers across the nation who
produce the thousands of newsletters on which business, industry,
medicine, science, and the arts depend daily for the information
necessary to their respective pursuits.

Permit me first fully to introduce myself and my
organization. I am the Senior Editor and Executive Publisher of
Warren Publishing. We publish 13 newsletters in the
telecommunications field on such subjects as satellite

technology, television, public broadcasting and consumer
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alectronics. In relative terms, our publications have small
subscription bases, but I think it fair to say that they play an
extremely inpoftant role in their fields.

I am also currently the chairman of the NPA'’s
Intellectual Property Comnittee. I am a past president of the
Association as véll. It is on behalf of our membership that I
today urge you to pass the Copyright Reform Act of 1993. The
NPA’s members, some larger than Warren, most smaller, are -- in a
very real sense -- the modern-day "lonely pamphleteers.”
Collectively, members of the NPA publish on virtually every major
subject of concern in this country, quite literally from A to 2.
Our members’ titles run from the AIDS Clinical Digegt to
Insurance Buyers News through the Microprocegsor Report and on to
the Zoning Bulletin.

One characteristic that distinguishes almost all of our
members from other types of publishers is that, for the most
part, we are dependent solely upon subscription revenues for our
income. For the reasons that follow, we consider passage of the
Copyright Reform Act of 1993 of great importance not only to our
success as small businessmen and women, but to our continuing
viability as independent publishers.

I need not review for you, as members of the
Subcommittee, the purpose of the bill. Allow me, therefore, to
move directly to the question of why the NPA urges passage of
Section 102 of the Copyright Reform Act. That section, first,
removes the requirement that a work be registered before an
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action to enforce the copyright can be commenced, and, second,
repeals the requirement that a work must be registered within
three months of publication in order to qualify for an award of
statutory damages and attorneys’ fees.

Newsletter publishers are particularly vulnerable to
copyright infringement. Indeed, Congress expressly recognized
this fact during debate over the Copyright Act of 1976. See H.R.
Rep. No. 94-1476, 94th Cong., 2d Sess. at 73-74 (1976). We are
vulnerable because newsletters tend to be time-sensitive,
relatively short in length, and -- because newsletter publishers
generally eschew the sale of advertising space in order to
maintain their editorial integrity -- newsletters tend to be more
expensive than typical trade journals. These factors, taken
together, are an engraved invitation to copyright infringement.
Although most of our members offer bulk subscription discounts,
some corporate customers nonetheless repeatedly choose to pay for
only one subscription to a given publication, and then violate
the publisher’s copyright by making cover-to-cover photocopies of
every issue, sometimes for hundreds of employees. This cover-
to-cover photocopying is the primary reason why an effective
legal remedy for copyright violations is critical to NPA
members -- it is the only way we have to protect our publications
and, thus, our livelihoods.

And let me say that the courts have not hesitated to
enforce our copyrights, once we get to court. Where a newsletter

publisher can prove regqular, cover-to-cover photocopying, courts
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do not hesitate to find infringement. See, e.9., Pasha
Publications, Inc., v. Enmark Gas Corp., 19 Media L. Rep. (BNA)
2062 (N.D. Tex. 1992).

The problem for most newsletter publishers, however,
including my company, is not proving infringement, but getting to
court in the first place and, once there, quantifying the
damages. As it currently stands, section 411 of the Copyright
Act requires that a work be registered before a suit can be filed
to enforce the copyright in that work. The simple fact is that
most newsletter publishers cannot afford the cost of registering
every issue of their publications. The cost of registering a
single daily newsletter, including the staff time required for
preparing, submitting and tracking the registration applications,
runs into thousands of dollars annually. Multiply that figure by
the dozen or more titles many publishers offer, and you begin to
understand why small publishers simply cannot afford to register
their publications as they roll off the presses.

The commonsense response, one would think, would be for
a publisher to wait until evidence of infringement appears, and
then to register the infringed issues immediately prior to filing
suit. However, section 412 of the current Copyright Act makes
that impracticable. As you know, section 412 limits the award of
statutory damages and attorneys’ fees to cases in which the
infringed wvorks wvere registered prior to infringement or within
three months of first publication. 1In almost all cases, a
nevsletter publisher who does not contemporaneocusly register each
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and every issue he or she creates will be reduced to a claim for
injunctive relief and actual damages. Determining "actual
damages" in the newsletter context, to borrow the words of one
jurist, is "like nailing a jellyfish to the wall." Even where it
is possible to prove some actual loss of revenue, that loss --
usually measured by the subscription price -- is typically
dwarfed by the legal fees required to prove it.

Consider, for example, one of the infringement problems
my own company is attempting to resolve. Some time ago, we
discovered that one of our subscribers was making multiple,
cover-to-cover photocopies of one of our daily publications, and
that the company had been making the copies every single day for
more than five years. Unfortunately, although we believe in
registering our publications, because of the cost and
administrative burden involved, we had failed to register on a
timely basis more than a handful of the issues affected, and so,
except for those few issues, we do not qualify for statutory
damages and attorneys’ fees. Because the copying is so
egregious, we have no choice but to seek injunctive relief. With
luck, we will recover enough in actual damages to cover our legal
bills.

My company is not alone; these problems confront
virtually every newsletter publisher. One NPA member recently
learned that, for the past two years, a subscriber has regularly
been photocopying eight different newsletters published by his

company, making approximately 10 photocopies of every issue of



422

all eight newsletters. Because of the burdensome cost and staff
time required, virtually none of the more than 700 issues copied
vere registered vithin three nonthn/ot publication. As I testify
today, the publisher has staff voriinq to register all of the
issues so that he can file -uié seeking an injunction. of
course, under presint law, the publisher is also entitled to
actual damages. Such damages are generally calculated by
determining the subscription price for the copied issues. The
eight novniegters in question cost approximately $400 each
annually. Thus, as simple multiplication will tell you, assuming
that the publisher proves infringement, the actual damages will
be just about enough to pay the publisher’s attorneys’ fees --
wvhich the publisher otherwise cannot recover because of his
untimely registration. In short, the publisher’s "actual
damages® will actually go just to pay the cost of obtaining an
injunction, with little or nothing left to make the publisher
whole for the damage caused by the infringer.

If H.R. 897 wvere to become law, however, the publisher
would be able to file his suit for injunctive relief at the same
time that he is processing the registration of his publications.
More importantly, after registration and upon proving
infringemant of the 700 issues, this publisher would be entitled
to statutory damages and, in addition, an awvard of his attorneys’
fees. This would not only appropriately compensate the publisher
for his lost revenue, but, perhaps most significantly, also make
the lawsuit viable in the first place. A viable legal remedy -~
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which ﬁ.R. 897 provides -- would effectively deter this kind of
conduct by corporate subscribers who suffer from a "Goliath"
complex, that is, subscribers who know that small publishers
simply cannot afford to fight them under the law as it currently
stands, and therefore take whatever they want with impunity. And
even those undeterred in their photocopying by the existence of a
realistic remedy will nonetheless be more likely to settle a
claim of infringement once they are caught, thereby reducing the
amount of actual litigation over such claims. The benefit to
both victims of infringement and the judicial system is likely to
be substantial.

Other examples of the incongruous results produced by
current law, which H.R. 897 would eliminate, abound. One
neysletter publisher recently learned that another business, over
a period of several years, had been copying verbatim items from
his newsletters and selling them for profit to third parties. 1In
order to determine whether he could afford to file suit to
protect his copyright, the publisher was compelled to undertake a
costly analysis of the registrations of his multiple publications
in order to determine which ones had been timely registered and
were therefore eligible for statutory damages and attorneys’
fees. Although all of this publisher’s issues were registered,
fewer than half were registered within three months of first
publication. The good news for this publisher is that a
sufficient number of issues qualify for statutory damages that he

can afford to go forward with his lawsuit. The bad news, which
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illustrates the incongrucus result current law can produce, is
that he will rgceiva little or noihinq for the majority of the
work that was stolen from him by the infringer, simply because it
took him more than three months to register those issues. Were
H.R. 897 to beconp law, however, this ﬁublisher would be entitled
to receive appropriate damages for every work copied by the
infringer. Moreover, the publigsher would have known from the
outset, because of the availability of attorneys’ fees, that he
would be able to afford to enforce his copyright.

i understand that some critics of H.R. 897 have arqued
that the bill will discourage authors not only from registering
their works, but from depositing them in the collection of the
Library of Congress. I cannot speak for other types of
publishers or authors, but I am reasonably certain that, of those
newsletter publishers who reqularly deposit their works with the
Library, few are likely to stop depositing their works merely
because of this legislation. Particularly for the larger
publishers, it is relatively easy and inexpensive simply to
include complementary subscriptions for the Library on their
regular subscription lists. This, coupled with the secondary
advantages of having one’s publications on file and accessible at
the Library, leads mes to conclude that the bill will not 1likely
have much impact on nevsletter publishers who already deposit
their works regularly. Indeed, as the Register of Copyrights
recently informed me in a letter, "The Libr;ry's interest in
acquiring daily newsletters can be fully satisfied by a few
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purchases and mandatory deposits." Neither the purchgsing
authority of the Library nor the mandatory deposit provision of
the current coﬁyright law are affected by H.R. 897. A copy of
the Register’s letter, dated January 4, 1993, is attached to my
statement.

In sum, The Copyright Reform Act of 1993 is an
important step toward the preservation of the primary asset of a
newsletter publisher: his or her copyrights. Without effective
and cost-effective means to protect that asset, not only are
small publishing businesses imperiled, but significant outlets of
information and ideas may ultimately be stifled. The purpose of
the Copyright law is, of course, precisely the opposite, and H.R.
897 will go far toward ensuring achievement of the goals to which
congress and the American people subscribed when they adopted the
original Copyright Act.

The NPA thanks the entire Subcommittee for its
attention to this legislation. As a group, the members of the
NPA woulé be pleased to assist the Subcommittee in any manner in

its consideration of H.R. 897.
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, The Reglotr o Copyrighis
Lh'dc?- . United Swates of America
wm‘o.cm
January &, 1993
Dear fir. Marven:

4s you in your letters of Septamber 8, 1992 and Octoder 23
1992, the Library of Congress ud the Comright 0ffics’ have considered the

1010 axtension of the registration to um mlnun.
'our request actually umme-dll' dafly newsletters f”
0ffice wuld not have the autherity to grant s registr 1eapﬂvi

commercisl nowslietters that the 0ffics withheld fren nenprefit or nono-rold

Under the cunrl Act, section 408(c mm :tnthu
procedure is availadle only at ‘mct‘ln of &m ""s and the
Copyright Office. Separats matial for Qndlvldull urb is the noml—

under istration of related works is

axceptionat. In l‘l!g'r" mluntul'l"m Library and ﬂn umim
Office -nt' enluats uany the 1ikely u&mututin m

ﬂt.“!ol 'u'&‘r'.'é"&' .‘moe‘u.l'l“'e Jumg 1.: tion o; “

In the defined categories of serfal mllutim issued at intervals

of s week or more and daily nawspapers, we mds 11minary finding that the

:umm bonefits of registration ouh-l the administrative burdens.
continue to monitor procedures becauss certsin operating divisions

remain doubtful that the benefits sutweigh the cests. Vs ars reluctant to extend

cng.rz‘il::uim sny mrthu- while these doudts remain sbeut the cost burden
sting

After mim&in of your prepesal, the Library and the Copyrd
Office have dectded not-ts axpend group stration at this time te dafly.
newsletters. The llmry lmhmcn specialists believe the universe of aﬂ:
newslistters in the United States alons excesds 128 (many of thess srs colle
campus newspapers which are ot defined as newspapers the Library).
Library’s interest in lequ‘lmT daily newsletters can be fully satisfied by a few
purchases and mndatory <. Lidrary finds at this time that the
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potential administrative burden of sing dastly newsletters that are not
wntad for the collections axceeds possible benefit of acquiring through
registration the few titles that the Library weuld i to keep.

Rr. Paul Varren
Exacutive Pud)isher
Warren Publishing, Inc.
2118 Vard Court, R.M.
Washington, D.C. 20037
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Mr, HUGHES. Can either one of the witnesses tell me whether
they have thought about any other way that we could perhaps ad-
dress the problems, the practical problems, you are experiencing
without a repeal of these sections?

Mr. BasiISTA. No, Mr. Chairman. As far as we can tell, the only
way to really empower individual authors and artists to be able to -
protect their work, is not to require them to register the work.

Mr. HUGHES. How widespread is the infringement in your own
particular area, graphics?

Mr. BasisTA. Well, according to our data, we know that approxi-
mately one-third of the graphic artists’ population has experienced
an infringement of some kind, a reproduction without authoriza-
tion, and an even larger number have experienced an alteration of
their work without their knowledge.

Mr. HuGHES. Has that grown over the years, or has that been
relatively stable?

Mr. BasISTA. In our opinion, especially with the exponential
growth of the new technologies, these infringements will become
more and more frequent. There is a tendency among the general
population to think that if something is easy to steal, that must be
a tacit permission that it is OK to do so. In fact, it is not. It means
that we have to be much more vigilant and have to be given the
powers necessary to defend our property.

Mr. HUGHES. What is the impact of the new technologies, like
digital? What is that going to do?

Mr. BasisTA. Well, it creates tremendous new challenges for indi-
vidual creators and authors to protect the fruits of their labor. The
new technologies will make it much more difficult to even detect
infringements when they occur.

Mr. HUGHES. Mr. Warren, how about in your industry, the news-
letter industry? What has been your experience? Have the inci-
dents of infringement increased, decreased, or remained about the
same?

Mr. WARREN. I think it has probably remained the same, al-
though to some extent people are more aware; the consciousness
has geen raised in recent years. The photocopying persists, but I
think it is on a more deliberate basis—that is, a more conscious de-
cision to violate the copyright—than it used to be when there was
sort of an ignorance about it.

We have made an effort to inform our subscribers, as our many
publishers, and I think mostly if there is photocopying being made,
it is very deliberate, and it is an attempt to avoid paying for addi-
tional subscriptions. But it continues to be a chronic problem, and
it is really the number one problem of the newsletter industry.

Mr. HUGHES. How many infringement suits were brought by
your folks last year?

Mr. WARREN. Newsletter publishers-—actually filed, there might
have been a handful.

Mr. HUGHES. A handful?

Mr. WARREN. At most.

Mr. HUGHES. Compared to the extent of the infringements that
you have alluded to, can you explain that? Because it is just not
worth it, or what?
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Mr. WARREN. The issue is the same in part. Well, first of all, you
are in a situation of having to sue your subscribers, .and there is
a reluctance to do that. But the other thing is, there is certainly
an awareness that if you haven't registered you are not going to

et much, the benefits of recoveringhmuch are not really there, and
the expenses of a lawyer are too high. :

Mr. HuGHES. That is really my question. How much of a factor
;‘s t})’at, the fact that you can’t get statutory damages or attorney’s
ees?

Mr. WARREN. It is a very significant factor. My experience is that
when you go to a firm that has been making photocopies, as some
of the other people testified, and you have that behind you, they
listen to you; otherwise, they are not as concerned.

Mr. HUGHES. Do you have any hard data on that?

Mr. WARREN. I don’t have any hard data on that.

Mr. HUGHES. Has your organization ever attempted to try to get
that kind of data?

Mr. WARREN. No, sir.

fI:ldr. HuGHES. That would be interesting, if we could get that kind
of data.

Mr. WARREN. We will look into it.

Mr. HUGHES. The same thing with the graphic artists.

Mr. BAsISTA. Some of the data I have provided. I do not have
data, however, regarding the number of infringement suits that
may have been initiated.

Mr. HucHES. OK. Well, thank you. I don’t have any further ques-
tions. Let me apologize for the elays today. But, again, you have
been very helpful to us, and we appreciate it.

That concludes the hearing for today, and the subcommittee
stands adjourned.

[(Whereupon, at 1:27 p.m., the subcommittee adjourned, to
reconvene subject to the call of the Chair.]






APPENDIXES

ArpENDX 1.—LETTER FROM CoMMISSIONERS MARio F. AGUERO AND J.C.
ARGETSINGER, T0 MARTHA L. GIRARD, DIRECTOR, OFFICE OF THE
FEDERAL  REGISTER, NATIONAL ARCHIVES AND  RECORDS
ADMINISTRATION, MARCH 31, 1992

Ms. Martha L. Girard

Director, Office of the Federal Register
National Archives & Records Administration
Washington, DC 20408

Dear Ms. Girard:

We certainly regret that ve have put the Federal Register ia a difficult
situation. As our general counsel, Robert Cassler, explained to your staff, our
statute 17 USC 801 and folloving refers only to the povers of the "Tribunal“--
e.g. “The Tribunal shall adopt regulations” (sec. 803) and does not specify any
povers to thes Chairman {n this or other regard. The Chairmanship :cotates
annually.

We have repeatedly asked the Chairman, pursuant to our current requlatijoas,
to hold a2 meeting. 37 CFR 301.4(b). 8he has repeatedly refused this lawful
request. Enclosed are memos to this effect and her respoase.

Also enclosed is a notice to the Chairman of March 30, requesting ler
participation in notationa)] voting. This notice vas sufficient to cause her %o
be avare of the {ssue emabling her to vrite you yesterday directing that ao
publicatioa be printed signed by the tvo other commissioners. This notice of
notational voting vas duly signed by the undersigned. Also, eaclosed is a copy
of our fiaal decision {n this matter forvarded to the Chairman.

Thaak you for your patience and assistasch in this difficult matter.
Siggyrely, ,
!
Niad ity
Mario F. aduero
Coamissiofqr

/

/AL JAtgelsinder
crmissione

MFA/ jg

Enclosures
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ApPENDIX 2.—LETTER FROM CINDY DAUB, CHARMAN, COPYRIGHT ROYALTY
TRIBUNAL (WITH ATTACHMENTS), T0 HoN. WiLLiaM J. HUGHES,
CHAIRMAN, SUBCOMMITTEE ON INTELLECTUAL PROPERTY AND
JUDICIAL ADMINISTRATION, MARCH 11, 1993

Hooorable William J. Hughes

Chairman

Subcommittee on Intellectual Property
and Judicial Administration

Room 341, Cannon House Office Building

Washington, D.C. 20515-3002

Dear Chairman Hughes:

Thank you for the opportunity to express my views on the Copyright Reform Act
of 1993 (Bill). during last Wednesday’s Legislative Hearing before your Subcommittee.

There are a few issues that were raised during the hearing which, due to the limited
time available, I was not able to fully address. I would, therefore, like to briefly address
and clarifv the following issues in this letter:

Arbitration Panel Proposal

In your statement that accompanied the Bill, and during the hearing, you maintained
that the positive experience with arbitration under the Section 119 statutory license (satellite
carrier compuisory license), 17 U.S.C. § 119, indicates that the approach proposed in the
Bill can work for the other royaity schemes in title 17. I agree that the experience with
arbitration for adjusting satellite carrier rates was a positive one. However, assuming that
because arbitration worked in one limited area of compuisory license, it will work for other
compulsory schemes, is oversimpiifying a complicated issne.

Specifically, with regard to satellite carriers, the statute epacted an arbitration model
solely with regard to raze adjustment. Rate adjustments, which comprise less than 20% of
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the Copyright Royalty Tribunal’s responsibilities, are more amenable to some type of
arbitrated procedure. Unlike royalty distribution scenmarios, rate adjustments basically
involve two view points; the copyright owners, and the copyright users. Therefore, the
Section 119 arbitration model, which allows for the copyright owners and the copyright
users to each choose an arbitrator, permits the opposing viewpoints to be represented in
the rate adjustment proceeding.

Royalty distribution proceedings, on the other hand, involve nearly a dozen
viewpoints, with no clear demarcation of "sides.” The Bill proposes to have the Register,
alone, choose two of the arbitrators. Although the Register must choose the two arbitrators
from a list of arbitrators compiled by the parties, the uitimate choice of arbitrators will be
in the hands of one person. Equally troubling is the fact that the one person who has the
awesome responsibility of choosing the arbitrators will be a political appointee, thereby
seriously politicizing a process which involves hundreds of millions of dollars.

This method of choosing a panel of decision makers will force a battle even before
the commencement of the actual proceeding. Parties, who feel that because they are not
“political heavy weights® their viewpoints are not fairly represented in the arbitrator
selection process, will fight the selection process before and after the distribution
proceeding. Consequently, the resolution of the selection issue, an issue which will prove
to be a hotly contested one, will prolong the distribution process.

Comparing the arbitration method required under Section 119 to the method
proposed in the Bill is not appropriate because there is an essential difference between the
two methods. The Section 119 arbitration was managed by the Tribunal. Specifically, the
Tribunal handled all pre-contruversy, interiocutory matters, and settlement facilitstion.
The Tribunal also insured that the arbitration panel remained on its stattorily designated
time table. Moreover, the Tribunal reviewed the panel’s decision, in light of the record
and the statutory guidelines. The success of the Section 119 arbitrated rate adjustment,
therefore, was greatly assured due to the Tribunal’s pre-controversy activities and its

careful oversight of the proceeding.

In som, the arbitration panel model will not work for all the compulsory license
distribution and rate adjustment proceedings. As I mentioned in both my written and oral
statements, arbitration panels will prolong the process becanse there is neither the incentive
for shortening the proceeding nor the mechanism for facilitating settlements. Moreover,
the fact that arbitration panels can not establish precedent will result in a dramatic
escalation in the oumber of appeals. Incressed appeals mean additional taxpayer costs for
judicial administration, including both monetary, and time costs resulting from the
additiona] crowding of already crowded court dockets. Incressed suils aiso mean greater
[itigation costs for the parties that appear before the Tribanal.



434

Qualifications of Commissioners

My colleagues criticized the qualifications of current and past Commissioners of the
Tribunal. My colleagues believe that Commissioners should be lawyers. However, I am
not aware of any Commission that requires a legal degree of its Commissioners. In fact,
an informal survey of eight major Federal agencies revealed that out of thirty-eight
Commissioners, only about 7% have legal degrees. See Attachment A, Notably,
commissioners without law degrees or technical backgrounds, but with high ethical
standards and dedication, have been known to succeed in prominent and technical
positions. See Attachment B.

It should be noted, that even judges, in some jurisdictions, are not required to be
lawyers. The most important requirement of Commissioners, in my opinion, is that they
be free of any conflicts of interest, even the appearance of impropriety. These
qualifications are essential because of the judicinl nature of the Commissioners’
responsibilities and the huge sums of money that the Tribunal distributes. The issue is one
of fairness and neutrality. The Commissioners should come from a variety of walks of life.
such as fegal, consumer, and business. In this way, the viewpoints of the diverse
community which appears before the Tribunal may be represented.

Majority Rule

Chairman Hughes, during the hearing you raised questions regarding the operation
of majority rule at the Tribunal. Your questions involved several particular instances
which you believe demonstrate my refusal to abide by majority rule. I would like to shed
some light on these instances.

The first instance, which occurred in early 1992, involved what I believed then, and
still believe now. to be the questionable expenditure of Federal funds. Since the Chairman
is contracting officer and, therefore, responsible for expenditures of Federal funds, I feit
personally respoasibie to prevent the misappropriation of agency funds. The Agency was
also faced with the Anti-Deficiency Act.

The entire controversy revolved around the Tribunal’s then departing General
Counsel, Bob Cassler. Mr. Cassler resigned from his position on January 23. 1992.
Thereafter, Mr Cassler and my then coileagues, J.C. Argetsinger and Mario Aguero
negotiated a legally questionable compensation package, which included: two weeks of
administrative leave with full pay; a cash bonus of $2,141; and the right to work out of his
home. See Attachment C.



. 435

Mr. Cassler, in fact, used Tribunal work, with a statutory deadline, as a pawn in
his attempt to extract a boous from the Tribunal. I felt that not oaly was the compensation
package legaily questionable, Mr. Cassler’s attemapt to use the Tribunal’s work as a hostage
to extract 2 bouus was highly unethical. Commissioners Aguero and Argetsinger enlisted
the assistance of your staff to (orce me to approve the expenditure. I apprised your staff
of the circumstances surrounding the *majority rule” issue. Nonetheless, I was directed to
approve the expenditure, which I did, against my better judgment. /d.

The second instance involves my current colleagues and the amendment of the
chairmanship rule, 37 C.F.R. § 301.4. The history of this rule, which involves the rotation
of the chairmanship has been one of changes at the whim of the Commissioners. My
predecessors changed the rule shortly prior to my arrival at the Tribunal. Consequently,
I did not become the Chairman for twenty-three months. Their policy reason for changing
the rule, which they claimed was that a Commissioner should have at least one year of
experience at the Tribunal before assuming the chairmanship, made eminently good sense
to me. I did not feel that I was in any way prejudiced by the one year requirement.

However, it appears that my current colleagues, whose terms are temporary, were
more concerned with the length of their terms than with sound policy. Almost a month
into my 1992-1993 term as Chairman, Commissioner Goodman decided to change the rule
so that he could become Chairman immediately.

In light of the history of this rule, my position was and still is, that a2 clese look
should be taken into numerous legal and policy questions before any more changes in the
rule are made. I believe that there are long term policy implications resuiting from my
colleagues’ proposed rule change which supersede any one Commissioner’s limited term or
self interest.

Also significant is the fact that Leon E. Panetta, Director of the Office of
Management and Budget, at the instruction of the President, issued a memorandum
requesting that Federal agencies refrain from issuing proposed final regnlations until
President Clinton’s appointees have an opportumity to review and approve them. See
Attachment D. The request specifically included internal regulations of the type proposed
to be changed by my colleagues. Although it is unclear whether the request technically
applies to the Tribunal, it is clear that, in spirit, it does apply to the issue of changing an
internal rule which will have a long term effect on the workings of the Tribunal. My
colleagues, however, did not concur because they were more concerned with rushing a rule
change through to assure Commissioner Goodman bis turn as Chairman.
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Agency Position on H.R. 897

Finally, you took issue with the fact that the Tribunal had not presented an agency
position. However, as I stated during the hearing, your subcommittee sent a separate
invitation to testify to each of the Commissioners. See Attachment E. The invitation
inciuded instructions for submitting the written testimony of each witness. In fact, your
staff personally informed the Tribunal’s General Counsel that the Subcommittee did not
care if the Commissioners submitted one or several statements. Since the Tribumal had not
been asked for an agency position, and the Commissioners’ positions were so diverse
(Commissioner Damich’s public position prior to the hearing was not to abolish the
Tribunal but to restructure it), it seemed apparent to me that separate statements were
warranted.

Mr. Chairman, I ask you to carefully study the impact of transferring CRT’s
current functions to the Copyright Office with use of Arbitration Papels. It does not meet
your expressed intentions. There is no tax savings, no savings f{or the claimants, no
downsizing of Government to be achieved. In fact, the use of Arbitration Paneis could lead
to protracted legal battles and the parties who are affected by this change must feel
uneasiness. The change itself will create substantial uncertainty for claimants for the next
two or three years.

Mr. Chairman. I ask you once again to consider adopting my recommendations
submitted to you at the Subcommittee Hearing; that the Tribunal be fully funded by
royaities, thus saving a small amount of taxpayers money, and staggering 3 Commissioners’
terms. The staggered terms will guarantee that the majority of the Tribunal will remain
in place through each and every change in Commissioners, which in my view, should
remedy concerns you and your staff have with regard to majority rule.

Mr. Chairman., in closing, I would like to underscore my belief that the Tribunal
is a worthwhile and efficient agency. I dare say, few would argue that the Tribunal’s
responsibilities are not difficult and subjective. The difficuit nature of the Tribumnal’s
respoasibilities, however, stem not from the manner in which the Tribunal has carried out
its respoasibilities, but from the statutory restraints under which it must operate - the same
statutory restraints under which any other entity authorized to implement compulsory
license would have to operate. If compulsory license is to remain in effect, then the
Tribunal should not be abolished. The evidence, past and present. reveals that the
Tribunal is the best equipped entity to implement compulsory license.
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I appreciate this opportunity to clarify my position. lminrédytoprovideyou
or any member of the Subconunittee with any additional information regarding this
complex and important issue — whether to abolish the Tribunal.

Sincerely,

Cindy

Enclosures

cc:  All Subcommittes Members
Mr. Hayden Gregory/Mr. Bill Patry
Mr. Thomas Moooey
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NUMBER OF NON-LAWYER COMMISSIONERS
IN MAJOR FEDERAL AGENCIES

COMMODITY FUTURE TRADING COMMISSION

Chairman is not a lawver.
Three of four Commissioners are non-lawyers.

U.S. INTERNATIONAL TRADE COMMISSION

Chairman is not a lawver.
Five of six are non-lawvers.

CONSUMER_PRODUCT SAFETY COMMISSION

Two of three are non-lawvers.

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

Three of five are non-lawyers.

INTERSTATE COMMERCE COMMISSION

Four of five are non-lawvers.
NUCLEAR REGULATORY COMMISSION
Chairman is not a lawver.

Four of five are non-lawvers.

POSTAL RATE COMMISSION

Four of five are non-lawyers.
FEDERAL TRADE COMMISSION

Chairman is not a lawver.
Two of five are non-lawvers.

Source: 1992 Federal Staff Directory
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Attachment C

MEMORANDUM

Date: January 23, 1992

To: Chairwoman Cindy Daub
Commissioner Mario F. Aguero
Commissioner J.C. Argetsinger
Barbara Gray, Office Manager.

Effective today, | am resigning as General Counsel of the
Copyright Royalty Tribunal.

MMV

v Robert Cassier
General Counsel



MEMORANDUM
OF UNDERSTANDING

Date: January 23, 1992
To: Mario Aguero and J.C. Argetsinger
from: Robert Cassler

L]
As we have agreed, | will continue @y employment with the
Tribunal wicth the following understanding.

(1)  Robert Cassler will take immediately two weeks of administrative
lesve with full pay.
.

(2) Robert Cassler will recsive 3 bonus_smounting to one_step increase.

(3) Robert Cassler will work at home for_the remainder of his
enployment with the Tr]ﬁﬁ'ﬂf

(4) Robert Cassler will recaive 3 tarminatlon notice at the end of
his exployment which states that he is being let go with good
standing in the office.


http://weeks_o.f__adainlstri.tlve

January 27, 1992

Mr. Robert Cassler

Apt. #1009

5300 Holmes Run Parkway
Alexandria, VA 22304

Dear Mr. Cassler:

This letter is written to confirm that your resignation as
General Counsel of the Copvright Royalty Tribunal has been accepted
effective April 30, 1992.

It is understood that you will be discharging vour normal

duties as General Counsel with respect to all matters properly
before the Tribunal between now and that date.

Sincerely,

Luiadip (D i
Cindy D

Chairman

cc: Commissioner Mario Aguero
Commissioner J.C. Argetsinger
Ms. 8arbara Gray
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Comactirss

s /vems, NV,

Suins 98
Shshisguon, DC 20009
Q0) 673-3400
FAX 200) 6735407

January 27, 1992

Mr. Robert Cassler
Apartment 1003

5300 Holmes Run Parkway
Alexandria, VA 22304

Dear Bob:

If you receive a letter from Commissioner Daub, dated January
27, 1992, regarding your esployment status, please disregard it.
This letter was sent without our knowledge and approval and as such
it is not a valid statement of the situation.

As a majority of the Tribunal, we affirm the provisions of
your memorandum of Januarxry 23, 1992 regarding your continued
employment. .

Sincerely,

Coomi er issioner

cc: Commissioner Cindy Daub
Ms. Barbara Gray
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-4 3\}5.\5.1.;\“} c@dy?spau_g

FROM: % Commissioner Mario F. Aguero
{ Commissioner J. C. Argetsinger
S

RE: Robert Cassler's Employment Status -
DATE: Januass—39-—1993-
E;ﬁ .o <

Pl T L ey e mm s r e e o - - —---- -

'L‘o stop th -es:.qnati,qu and provoke a major scandal with all the

- imantg [jand‘/embarrassabnt ,{o currenf | Adminigtratign,
.. espee:.alivr 1th he m d and perhaps th clos:.pq
-~ " of the & en v ..h; Eugr [ ssdoner o H. e.

and Comm “ C. Argessdinger held a meeting on Jan ry 23,

1992 with General Counsel Robert Cassler.

4

The Copvnqhtl Rovaltr Tribunal is facipg cnemafmthe mosSt sensitive
and difficul? decision}, in=iam=exisbenca, the 1949 Cable Rovalty
Distribution: The determination itself is expected to run some 200
type-written:' pages,; as did the 1983 version.

The expe '.:is'e and:‘/experience that General Counsel, Robert Cassler
gained during nis tenure in the last seven years are needed t>
write, in/ accordance with the Commissioners' guidelines and
approval /z ase I and, if necessary, Phase II of the final
determination the 1989 Cable Royalty Distribution which is to be
published/ in e Federal Register on or before April 27, 1992.

Commi
<Submiz_ tp Commisgior . a or e ter:s
and conditions we agreed to with Roben Cassler on January 23, 1992
in reference to the coatinuation of his eaplovment with the
Copvrignt Rovalty Tribunal, with the following understanding:
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Robert Cassler will take immediately two weeks of
adninistrative leave with full pay. \

will receij s _amounting to a one
5 step increase. g i TTe—
' - i
q\ﬁ C& ert Cassler will work al€ home for the remainder of his 1

employment with the Trib 1.
ploym _

o Robert Cassler will come to the office, “¥s—necessary, and

S)

6)

meet with the Commissioners at the established dates and
times to take the minutes of the closed meeting, as
always, to establish the allocation to the five pending
claimants, Program Suppliers, Joint Sports, National
Association of Broadcasters, Public Television, and
Devotionals. The other claimants, Music, Canadians, and
National Public Radio have a previous gsettlement agreement
and are not involved in the pending allocation.

Robert Cassler will deliver to the Commissioners, as
always, partial drafts of the Phase I and, if necessary,
Phase II final determination of the 1989 Cable Royalty
Distribution, for their approval. On each occasion the
Commissioners will make the necessary changes on each
partial draft and give them to Robert Cassler and discuss
the changes. _

Robert Cassler will receive a termination notice at the
end of his employment, May 15, or the closest pay period,
which states that he is being let go with good standing in
the office.



6064400
MEMORANDUM FAX (202} 6064407

Ko
TO: Robert L. Cassler
FROM: Chairman Cindy S. Daubd£L
Commissioner Mario F. Aguero
Commigsioner J.C. Argetsinger
RE:  Robert Cassler's Employment status.vith'cnr

DATE: January 30, 1992
.

The Copyright Royalty Tribunal is facing a sensitive and difficult

decision in the 1989 Cable Royalty Distribution. The determination

itself is expected to run some 200 type-written pages, as did the
1983 version.

The expertise and experience that Ganeral Counsel, Robert Cassler
gained during his tenure in the last seven yYears are needed to
vrite, in accordance with the Commissioners' guidelines and
approval, the Phase I and, if necessary, Phase II of the final
determination of the 1989 Cable Royalty Distribution which is to be
published in the Federal Register on or before April 27, 1992.

The terms and conditions we agreed to with Robert Cassler on
January 23, 1992 in reference to the continuation of his employment
with the Copyright Royalty Tribunal , with the following
understanding:

1) Robert Cassler will take immediately two weeks of
administrative leave with full pay.

2) Robert Cassaler vill receive a cash bonus amounting to a
one step increase ($2,141).
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4)

S)
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Robert Cassler vill come to the office, as necessary, and
meet with the Commissioners at the established dates and
times to take the minutes of the closed meeting, as
alwvays, to establish the allocation to the five pending
claimants, Program Suppliers, Joint Sports, National
Association of Broadcasters, Public Television, and
Devotionals. The other claimants, Music, Canadians, and
National Public Radio have a previous sattlement agreement
and are not involved in the pending allocation.

Robert Cassler vwill deliver to the Commissioners, as
alvays, partial drafts of the Phase I and, if necsssary,
Phase II final determination of the 1989 Cable Royalty
Distribution, for their approval. On each occasion the
Commissioners vill make the necessary changes on each
partial draft and give them to Robert Cassler and discuss

the changes.

Robert Cassler vwill receive a termination notice at the
end of his employment, May 16, vhich states that he is
being let go vith good standing in the office.



MEMORANDUM

TO:

FROM:

SUBJECT: Bonus for our General Co nsel

DATE: March 25, 1992

A8 we are all aware, the 1992 budget for the Copyright Royalty
Tribunal is extremely tight to begin with, and with the recent
proposal to commence a rescission from the White House and the
demand from Congress to reduce appropriated funds, it is imminently
difficult for us to justify giving anyone a bonus at this time.
When this agency had the money last November, and the bonus matter
for our general counsel Robert Cassler was discussed, both of you
effectively denied him that bonus. ’

It is our responsibility to operate this agency within its budget
and it is my duty, administratively, to insure that this occurs.
Under current budget constraints, it is hard to justify a cash
bonus to an employee of this agency who has resigned and is now
evidently threatening “to immediately depart if his bonus is not
paid”. (See Commissioner Argetsinger's memo of March 23). It |is
beyond anyone's comprehension for an employee to demand a cash
bonus, and to withhold the writing of the final determination of
the 1989 cable royalty distribution proceedings until he receives
this bonus, especially since he has been paid as a full-time
employee since his physical departure from this office on January
23, 1992, and was also awarded two weeks of administrative leave
with pay. He has said to me personally that he is devoting his
full time to the writing of this determination.

This agency has no assurance of receiving the report in a timely
fashion, nor that the report will be satisfactory, after he gets
the bonus.
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For the reasons I have stated, I suggest that our current counsel,
Robert Cassler, submit his first draft of the 1989 cable royalty
distribution proceeding determination by April 1lst, 1992, and the
final writing be submitted by April 10th, 1992. The sooner the
work is completed, the quicker the benefit of the bargain can be
processed.

At that time, if CRT is satisfied with the writing of the
determination, it is my intention to process the paper work for the
cash award. Our effort must be to insure that there is no
misunderstanding with respect to Mr. Cassler’'s departure; e.g., no
perception. or inference of threats, intimidation, blackmail or
bribery.

cc: Barbara Gray, Staff Administrator



MEMORANDCM

TO: Christine Michelson, Manager
Human Resources Operations
Library of Congress o

FROM: Commissioner Mario F. Aguero g
Cammissioner J.C. Argetsinger 2( A
DATE: March 31, 1992

RE: e\uthorizati-on of Cash Awards

This memorandum is to authorize the processing of a cash award
to the following employee of the Copyright Royalty Tribunal for his
meritorious service during the past year. The cash award is
effective immediately for payment in the next paycheck in the
amount indicated below.

Em ve i e v _No. ou [of wa
Robert Cassler : _ $2,141

Per our discussion, attached is a copy of the pertinent portions of
the Tribunal's statutory authorization and resolution adopted
reqardan th:.s cash award.

Please note that in the future all personnel actions require -
the signature of two commissioners. .



March 31, 1992

Ms. Christine Michelson

Director, Human Resources
Operations

Library of ‘Congress

Washington, .D.C. 320540

Dear Ms. Michelson:

The purpose of this letter is to ask you to disregard any
request for a cash award to Bob Cassler who has resigned from this
office. The document went to you without the authorizing signature
of the Agency. The 37 CFR III, Sec. 301.4 states clearly “The
Chairman is the initial authority for all communications with other
government officials or agencies and is the contracting officer.”

In order to facilitate a questionable cash bonus to a resigned
employee, the two commissioners whose terms have expired last
September and who are on their way out, with the help of Mr.
Cassler, are attempting to amend our internal rules through
publication on the Federal Register only for this purpose. No
notice, discussion, or formal meeting for the purpose of amending
our rules has occurred. Amending CFR would require formal meeting,
recorded votes and minutes taken by the General Counsel.

At the present time, the Federal Register's office is holding
the publication of the notice request.

As the Library of Congress is well awvare, the Copyright
Royalty Tribunal's budget is nearly at its bottom with six more
months to go until the new fiscal year begins. We are faced with
the recent proposal to commence a rescission fros the White House
and the request from Congress to reduce appropriated funds. It is
imminently difficult for us to justify giving anyone a bonus at
this time.
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It is my responsibility as the only remaining Commissioner who
also happens to be the Chairman to operate this Agency within its
budget and it is my duty, administratively, to insure that this
occurs.

Although Mr. Cassler receives . full salary as our agency's
general counsel, he has not been in the office since January 23.

This blatant attempt to abuse the process to serve what may
very well be an illegal purpose will obstruct the proper conduct of
the Agency's business.

Your cooperation on this matter will be most appreciated, and
if you have any questions, please call me. My number is 606-4399.

S8incerely,




Washingum. DC 20009
1202) A0A—4a00
FAX (20) 666-4407
MEMORANDUN
Date: April 2, 1992
To: Comnissioner Daub, Chairaan

. Commiseioner Mario Aguero
Coamissioner J.C. Argetsinger .
‘f &-M\.

From: Robert Cassler, General Counsel’
Subject: Majority rule at the Tribunal

The question of majority rule has come up at the
Tribunal. The following is my legal advioe.

The Tribunal is a collegial body established by the
Copyright Aot of 1976. (See, for example, Title 5, Section
552b(a)(1) whioh desoribes agenoies subject to the Sunshine
Act as those "headed by a collegial body ocomposed of two or
nore individual members . . . ") A collegial body, by
definition, operates by majority rule. The legislative
history of the Copyright Aot states that Congress intended
that the staff of the Tribunal should remain small and that
the Coamissioners should do most. of the necessary work of
the agenoy. The Tribunal is therefore unusual in the sense
that there is no large staff oarrying out the agency's
functions pursuant to delegated authority. The day-to-day
operations of the Tribunal are often performed by the
Coamissioners themselves working together.

Therefore, every time the word Tribunal is used in the
Copyright Act, it is used in the sense of the collegial body
acting together by majority. Section 803(a) sayes "The
Tribunal shall adopt regulations . . .” This can only mean
that the Tribunal, by msajority rule, adopts regulations, and
there is no authority for any one Commissioner under the
Copyright Act, to thwart the majority will. Similarly,
Section 8053(a) says "The Tribunal is authorized to appoint
and fix the compensation of such esployees . . ." Again,
the hiring of personnel, and their compensation, is decided



by the meajority.

Concerning the Chairman, Section 802(b) only describes
the process by which he or she {s selected each year. It
confers noA-poclal powers. Sections 804(a)(2) and 804(d)
gives the Chairman the responsibility of publishing certain
docunents in the Federal Register, but significantly this ie
simply a ministerial function that follows a determination
made by the Tribunal that either a petitioner has a
significant interest in the requested rate (804(a)(2), or
that a distribution controversy exists (8Q4(d)).

Accordingly, eince the Copyright Act only talks about
the powers of the Tribunal and not about the powers of any
single Comnissioner or of the Chairman, any source for the
particular powers of the Chairman, whatever they aay be,
aust come from the Tribunal's own regulations.

The current Chairman asserts that Section 301.4 confers
upon her special powers. It does not. Section 301.4 talks
about the responeibilities of the Chairman, not her powers.
It is the responsibility of the Chairman to preside at
hearings, to speak before Congress and other bodies, and to
correspond with other agencies. It is additional work. But
it is not an additional power. These responsibilities are
set out in Sec. 301.4 for the practical reason that only one
person can hold the gavel, or talk for the agency at a time.

Similarly, Section 301.6 describes administrative
responsibilities that under current circumstances are
carried out by either Barbara Gray, the Office Manager., or
soneone she designates to do the work, or by the General
Counsel. Section 301.6 says that if these responsibilities
are not met, it will be the Chairman's duty to see that they
are met, but this gives no power to the Chairman, adverse to
the rights of the other Commissioners, to make substantive
decisions within the agenoy. Once again, it is a
responeibility, not a power. :

There is no other discussion in the Tribunal's rules
regarding the role of the Chairman, except for Sec. 301.47
which describes that all decisions at hearing are taken by
majority vote. -

Furtheraore, since the day the Tribunal's offices
opened in November, 1977, majority rule has been observed
without excepticn and without question by every Coamissioner
except the current Chairaan. The Cosmissioners I as i
referring to are: Thomas Brennan, Douglas Coulter, Mary Lou
Burg, Clarence James, Frances Garcia, Edward Ray, Katherine
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‘Ortega, Marianne Hall, Mario Aguero and J.C. Argetsinger.
Bach one of these Commissioners, except Katherine Ortega,
served at least once as Chairman. Bach one of them observed
the majority wishes of the Tribunal, and not one ever
withheld his or her signature froa a Tribunal document
because he or she voted in the ainority.

I have personally observed in seven years' service to
the Tribunal countless times when Mr. Ray, Mr. Aguero or NMr.
Argetsinger carried out the majority wishes even when it
went against their own views and I have never once seen this
principle violated until this year.

The current Chairman has aeserted other reasons why she
thinks she may act alone. In one memorandum, she said that
since the need for finding a new general counsel was
acknowledged by all Commissioners, and only the timing
remained to be considered, then she had the power to
deternime the timing of the new counsel’'s hiring. This is
not true. The Tribunal sembers decide all things by
majority rule - the who, what, where, vhy and when.

Another assertion that has appeared in writing is that
since the two ourrent Comaissioners’ teras have expired, the
Chairaan has the power to act alone. Not so. Section
802(a) says that a Coamissioner say serve after the
expiration of his or her term until a successor has taken
office. This being the case, the Commissioners who are
continuing to serve have full powers as Commissioners to
vote on every matter before the Tribunal.

Oon Monday, March 30,1992, the Tribunal voted by 2-0,
the Chairman not voting, to amend its regulations to clarify
that the Tribunal operates by majority rule. Ae shown by
the above legal analysis, this was a clarification of
existing law. It in no way changed any aspect of the
Copyright Aot or the Tribunal's regulation or years of
Tribunal practice.

The matter of majority rule at the Tribunal is quite
serious and etrikes at the heart of our democratio system.
Yet, for the past two months, I have witnessed numerous
instances of unilateral actions taken by the current
Chairman. 1In my role as an independent General Counsel to
the Tribunal, it is my duty to advise against unlawful
actions. Furtheraore, it is my considered opinion that
there exists no reasonable doubt concerning ay advice.



MEMORANDUM
TO: Commissioners Aguer a.nd : tsinger
FROM: Commissioner Cindy irsan

SUBJECT: Bob Cassler Bonus and Offigial CRT Business
DATE: April 8, 1992

This date .I signed for submission the original copy initiating’
the request for a cash award to the departing general counsel,
Robert Cassler, which is attached for your signature also. This
compengation will be received either in his April 16th or April
30th, 1992 paycheck, and of course will be a part of his 1992 gross
income and CSRS calculation. - .

The agreement I vas asked to sign did néf. encompass the cash
award being paid in March or any specific time, and my viewing it
as due on completion of his work ig entirely reasonable.

But we  have a higher duty than to allov principled
disagreement over questions of timing - - - that's the only
circumstances of dispute, unless personality and ego are allowed to
controle the outcomes - .- - to hold up the statutorily-mandated
business of the Tribunal. -

Your request has been met by my signulg this document for
Mr. Cassler to receive his bonus.

Please notify my assistant, as I had hoped you would have
already done per my April 3rd memo, of the date and time that is
acceptable with you both for discharging our duties.
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It will not only be legally important to properly publish the
Sunshine Act notice, but helpful to have sufficient time for the
general counsel to complete the outcome of our meeting on the
Arbitration Panel report, and for the review of the final draft of
the '89 cable distribution determination so that they can be
published within the mandated time limjtation.

It is for the welfare of CRT that
hope Yy CONtroversy.

oty




April 8, 1992

Mr. Hayden Gregory

Chief Counsel

Subcommittee on Intellectual Property
and Judicial Administration

Cannon House Office Building, Room 207

washington,D.C. 20515-6219

Dear Hayden:

Thank you for taking the time to meet with me on Monday. The
attached memorandum appears to be a satisfactory resclution of the
disputes brought to your attention by Commissioners Argetsinger and
Aguero.

It would iee- to be in line with your views, and I hope this
puts all matters to rest, and that you will support the completion
of the Agency's vork by all parties concerned without further
delay.

Thank you for your Eoncorn and attention to this matter.

8incerely,

Enclosure



April 8, 1992

Mr. William Patry

Assistant Counsel

Subcommittee on Intellectual Property
and Judicial Administration

Cannon House Office Building, Room 207

Washington,D.C. 20515-6219

Dear Bill:

Thank you for taking the time to meet with me on Monday. The
attached memorandum appears to be a satisfactory resolution of the
disputes brought to your attention by Commissioners Argetsinger and
Aguero. )

It would seem to be in line with your views, and I hope this
puts all matters to rest, and that you will support the completion
of the Agency's work by all parties concerned without further
delay.

Thank you for your concern lné attention to this matter.

8incerely,

Cindy Da

Enclosure



MEMORANDUM
TO : Christine Michelson, Director
Human Resources at‘ions, ary of Congress

Chairman Cindy 8. Daub
Commissioner Mario F. Aguero
Comnissioner J.C. Argetsinger
DATE : April 8, 1992

SUBY : Authorization of Cash Performance Award

The Commissioners, unanimously, authorize the processing of a cash
performance award to the folloving aemployee of the Copyright
Royalty Tribunal in the amount indicated below. The cash avard is
effective April S5, 1992.

Enplovee social Security No. . Amcunt of Cash Award
Robert L. Cassler ] $2,141.00
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ATTACHMENT D

Federal Register / Vcl. 33, No. i3/ Monday, i
OFFICE OF MANAGEMENT AND It is important that President Clinton’s
8 ’ nnnndh“.n mltlya':ns. the Federsl Register c2d o dmdy
q::wuuv .
Reguistory Review n"""‘-[‘ m&b : mhmuﬁnmﬂmu&n
President, L em you the Director msy
AcecY: Office of Mansgsment snd please trrplament the mmhmum
ACTION: Request t Agencies. 2. Sabject to frch wcwpcians ¢s the Muyhcpmd
SUMMARY: On Jacoery 22, 1993, the Director of the Office of Mansgemnent “"‘.""T.';Pm;""?'
Office of Manageaaact and Budgst «od Budgwt (the “Director”) may o Y
isfusd ¢ mamarandum to regulatory determine for emargancy or ~ manegement will contizue to apply.
ﬁd-mmmdm otherwise, Do 8. The tarm “requistion” {o this
ton’s appaintess have an reguiation should be sent to the Federsl memarendum has the meaning set farth
opparnmity to review and approve pew for publication until it has been {n saction 1(a) of Exacative Order
mdbyanhndcvh 12291, oxcspt thet it includes
E- i hdn qﬁ::l'g‘m o
B. Macfas, Jr.. Acting case. is & persan orgnization, mansgement, or
i mdh" Cl.ht;n confirmed by the Senats. permsannel.
i . Office of 2 You are requested to withdraw P
and Regulatary Alirs, (202) 355807, £rocn the Fedaral Register for epproval h’.},‘,’,mh,.w‘h‘“"‘“‘“
SUPPLEMENTARY SFOMMATION: The with peregreph 1, all :
Directar of the Offics of Management m&:’mnmﬁ - (PR Doc. $3-1969 Pilsd 1-22-03: 12:05 pm|
d ©  SRLSG CUDE. TI0-0%-4
an Budg‘n ‘&m B Foxt may be wi Register
ta take cartain ections with respect to procschares of the Office of the Federal
sctivities. This memorsndum  Registar.
is below fn its entirety. 1. The requirements sst gut sbove do-
John B. Arthar, wmlymmhﬂm&nmmb-
Assistont Directow for Administration. issued immediataly becsuse of 8 :
siatutory or judicial desdline. Pleese
Manorandum For the Hoads and “demtﬂ
Acting Heads of Agaacies Described in o
Section 1{d) of Exscative Order 12201 - l"lhﬂ'mdhm\lllﬂuulhu
From: Lecn E. Penstta, Director. you believe should not be subject to
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ATTACHMENT E-1

TO: Bruce

FROM: Cindy
cc: Linda

RE: Bughes Bill Hea
DATE: February 24, 1993

It is clear from your written statements. and my oral
statements to the media that our positions differ. The
Commissioners have been invited, mot required, to testify at the
hearing. No agency position has been reguested, nor is appropriate
in light of the fact that there is no consensus on this matter.

Bill Patrie, himself, told Linda that the Committee did not
care whether there was one statement or multiple statements by the
Commissioners. He underscored that the Committee is jnviting the
Commissioners to testify, not subpoenaing them to testify. As you
are aware, Mr. Brooks sent tiire personal “invitations.”

Consequently, it is up to you whether you two want to meet to
discuss your individual statements.

In sum. there is no agency positiom,
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ATTACHMENT E-2

O L. CALSOB ONE HUNDRED THIRD COMGRESS - rOL asmoxs

Smmr= Congress of the Hmmmd Stares 252w

i
lfi
i

ii“

2138 RavBURN HOUSE OFRCE SURSmG
AOMEET €. SCOTT. W WasmTon, DC 205 15-8218
. D

couumaoummm . o= aots camouns

i’
|
E
n
j

Pebruary 19, 1993

Ms. Cindy Dauwd

CopyTright Royalty Tribunal
-1825 Connecticut Avenus, N.W.
Suite 918

Washington, D.C. 20009

Dezx Ms. Daup:

The Subcommittes on Intsllectual Property and Judicial
Administration of the House Committee on the Judiciary is pla.nn.uzg
to hold a hearing on H.R. 897, the *Copyright Reform Act of 1993.°
The hearing will be haldna.r:h 3, 1993, at 10:00 a.m., in Roem 2325

Rayburn House Office Building.

You are invitad to appear and testify before the Subc:xm."tee
at this hearing.

Your prepared statament sh.aud be submitted for entry into
the record. We also ask that you submit 2 one-page summa~y. You
v.l.bem':edtonuanonlpnsen:a.zonandmany
questions <the Snbcm.‘:u members night have. It is requested
that yeu comply with the enclosed "Notice £5 Withesses” and submit
the copies 0f your prepared statement ¢to the Subcommittee on
Intellectual Property and Judicial Administration, 207 Cannon
House OfZice Building, Washington, D.C. 20515 by March 1, 1952

IZ you have any questions regarding this invitation, please do
not hesitate to cantact the Committee.

Sincereld,
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APPENDIX 3—LETTER FROM CINDY DAUB, CHAIRMAN, COPYRIGHT ROYALTY
TRIBUNAL (WITH ATTACHMENTS), 70 HON. WmiiAM J. HuGHES,
CHARMAN, MarcH 26, 1993

‘Honorable ¥William J. Hughes

Chairman, Subcommittee on Intellectual
Property and Judicial Administration

Room 341, Cannon House Office Build:l.ng

Washington, D.C. 20515-3002

Dear Chairman Hughes:

I am pleased to submit this letter and the Copyright Royalty
Tribunal’s hearing data as requested. My letter and the hearing
data are to be inserted at the conclusion of my remarks as part of
the record. At the outset it should be noted that hearings
represent only a portion of the Tribunal’'s work.

The enclosed Dockets describe activities surrounding each
hearing and importantly reflect the number of motions and literally
hundreds and hundreds of pages of legal briefs which are filed..
Each Commissioner must read, study and evaluate these numerous
filings before an oral hearing is held. Paper hearings equally
require the evaluation of voluminous-. documents before
deterninations can be rendered.

The Tribunal beld 52 days of oral hearings for distribution
and rate adjustments for Cable, Satellite and Public Broadcasting
during the last three years. Hearings initiated during one fiscal
year can often be continued through the next fiscal year. In the
case of 1992 Adjustment for Public Broadcasting Rates and Terms, a
paper hearing was held from June through December 7, .1992.

The Tribunal also makes cost of living adjustments to the
Noncommercial Broadcasting Royalty Rate (annually), and the
Mechanical Royalty Rate (every two years).

Much of the Tribunal's work involves the role of
facilitator/mediator for the claimants. It can be said that the
ultimate goal for the Agency is to encourage universal settlement
among the various parties. This prevents protracted hearings
before the Tribunal. The Tribunal's precedents and our active role
have been the impetus for many of the rate and distribution
settlements just before the scheduled hearings. When all efforts
fail for voluntary settlements, oral hearings take place as a last
resort
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Rate adjustment and distribution proceedings are just a part
of the substantial workload of the Tribunal. Each year, the
Tribunal also processes approximately 800 cable claims, and 200-250
satellite claims. As of 1993, the Tribunal also processes DART
claims.

In the case of DART, the Tribunal issued Interim Regulations
to implement the Audio Home Recording Act of 1992 after numerous
meetings with affected parties, and notices to the Federal Register
for comments and replies.

Since actual hearings comprise just a small portion of the
Tribunal's work, I look forward to hearing from you if you need

additional information.

Sincerely,

Cindy Daub
Chairman

Enclosure
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89-2-87CD DOCKET STATEMENT

1987 CABLE DISTRIBUTION PROCEEDING COMMENCED IN OCTOBER 1988,
WAS COMPLETED MARCH 1990.

SUMMARY OF ACTIVITY

Category Number of Pages
Devotionals
Direct Cases 243
. Oral Hearing Transcripts of Phase I 232
Direct Cases - Rebuttal 69
Oral Hearing - Rebuttal Transecripts 217
Proposed Findings 64
Reply Findings 42
Final Determination 22
Musiec .
Direct Cases . 526
Oral Hearing Transcripts 730
- Direect Cases - Rebuttal 268
Oral Hearing - Rebuttal Transcripts 300
Proposed Findings 148
Reply Findings 56
Final Determination 29

Actual number of pages of briefs for each category is indicated
throughout docket.

FILING DATE PARTY SUBJECT/DESCRIPTION
Motion 10/28/88  SESAC To accept 1987 late claim
ORDER 10/31/88 Tribunal Requesting Comments on 10/28
Motion Re: SESAC due 11/10/88
Comment 11/03/88 JscC Oppose SESAC's 10/28 Mtn.
for Leave.
Comment 11/07/88 PS On 10/28/88 Mtn. of SESAC
Comment 11/10/88 Devotional On 10/28/88 Mtn. of SESAC
ASCAP/BMI1 (See 87 Jukebox File)
Letter 11/15/88 Christian Robert Kennedy will
TV Corp represent
Order 12/7/88 CRT Addl Comments on 12/22

re: SESAC late filed claim



Comment
lomment
lomment
Comment
lomment
comment
Somment
Zomment
comment
Comment
Comment
‘Comment
omment
Zomment
lomment
Supplement

Jetition
omments

Yotice

Letter

Date

02/01/89

2/9/89

3/14/89
3/720/89
3/722/89

3/22/89

3723789
3/23/89
3723789
3/23/89
3/23/89
3723789
3/23/89

" 3/23/89

3723789
3/23/89
3/24/89

3/24/89
3724789

3/30/89

8/4/89

467

Party
CRT

CTC
Multimedia
PTL
OTGH

CBN

ITM, Inc
OREA

BMI
ASCAP
Canadian
NAB

PS

Js

PBS

NPR

PBS

1st Century
1st Century

CRT

PBS

Content

3/23/89 deadlina for
notification of controversy
(Notice dated 1/26/89)

Controversy & Intent to Part

Controversy
Controversy
Controversy
Controversy
Controversy
Controversy
Controversy
Controversy
Controversy
Controversy
Controversy
Controversy
Controversy

Controversy

Supple.to Stmt of Contro/3/23/89

&
&

&
&
&
&
&
&
&
&
&
&
&
&

Intent
Intent
Intent
Intent
Intent
Intent
Intent
Intent
Intent
Intent
Intent
Intent
Intent

Intent

to

to

to

to

to

to

to

to

to

to

to

to

to

to

leave to file comments
Contoversy & Intent to Part

Decl.of Contro (4/3) &

request for comments on part dist

(Order signed 3/27/89)
Wellbery to replace Weiss on
mailing lists

Part
Part
Part
Part
Part
Part
Part
Part
Part
Part
Part
Part
Part

Part



Title

Comments

Comments

Joint Comment %/14/89

FR Notice

Letter

Letter

Letter

Comments

ORDER
Motion

Comments

Letter

ORDER

Date

468

Party

4/10/89
4/14/89

4/28/89

4724789
5/8/89

4/24/89
5/12/89

6/8/89 -

§/15/89
6/23/89

.5/30/89

5/29/89
§/28/39

7/12/89

7/12/89

Multimedia

PS

ASCAP

BMI

Js

Canadian

NAB

PBS
Devotionals
CTC

ITM OREA XFCB

Phase I parties
CRT

Acemla

Grammont Grange

ACEMLA

BMI, ITM, OREA
KFCB, CTC, MPAA

OTGH, ASCAP PBS

Content

100% 87 CD c¢istribution

100%

100%

100%

100%

100%

100%

100%

100-95%

55% (withhol: 5%} of Devos
75% of Devos

100%

Phase I settlement &
partial distribution
(Notice datec 4/18/89)
Reached 3Sett_:ament
Richard Campzaelli
representing ZTM, oral
Roberts & Cer:ury

Letter withdrawing Claim

Procedural sc:edule for
87CD proceedi-g.

Inspriation Network

Multimedia, CBN
CRT

PS

NAB

Devotional

BMI
ASCaAP

" PBS

CRT

Phase II Schedule
Motion to chzzge schedule
Support of PS motion to
change sche:ule

”

L4
L] n

Notice of new =ounsel -
Thomas Olson

Phase II Schezule change



Request

Letter to
OTGH & TIN

Opposition

Letter

Response

Opposition

ORDER
Settlement
In Phase II
Settlement
In Phase II

Settlement
In Phase II

Direct
Case

Direct
Case

Direct
Case

Direct
Case

ORDER

08/15/89

08/23/89

08/23/89

08/23/89

08/29/89 -

08/30/89

09/01/89

09/14/89

09/15/89

09/15/89

09/20/89

09/22/89

09/22/89

09/28/89

09/29/89

469

Party
OTGH & TIN

Minority Devo's’

Tribunal

OTGH & TIN
Tribunal
OTGH/TIN
OREA/ITN/KFCB
Tribunal
MinorityDevos
PBS & Prog.Sup.
MPAA, NAB &

Multimedia

Settling Devo
CTC

BMI
ASCAP
Settling Devo.

Claimants

Tribunal

Content

To Disqua.ify Counsel-
Gammon & Zrange for

conflict >f interests.
(Supplemen:zal Certificate

of Servics filed 8/8/89)
(DENIED by CRT ORDER 9/1/89)

Request t> File Comments
on Motior to Disqualify

Letter directing OTGH and
TIN to respond by 8/30/89
re: Motion of 8/4/89

Oppositic: to Request to
File Commesnts on Motion

Letter ordering OREA & ITM
to respond by 8/30/89

Correctins typo in Motion
to Disqualify (8/4/89)

Oppositior to Motion to
Disqualify (8/4/89)

Order DENYING OTGH and TIN
Letter stating that Minority
Devotiona’s have reached a
Settlemern:

Settlemen: Agreement
Settlemen: Agreement

Phase II
213 PGS

2irect Case
Phase II
318 PGS

Phase II
208 PGS

2irect Case
llrect Case
Anended Zirect Case

CRT Order Rescheduling
Hearing Schedule to
10/25-27/39
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Title Zzte Party Content .
Notice ~3/04/89 ASCAP Represented by B. Korman

F. Koenigsberg

Motion ©1/04/89 Settling Devo Motion to Strike portion
of Direct Case for CTC
Order dated 10/17/89

ORDER *3/05/89 Tribunal Rescheduling Rebuttal case
12/14-19
Objections ©:/706/89 BMI Pre-Hearing Objections

to Ph II Direct Case of
ASCAP filed 9/22/89

Overruled by CRT Order
dated 10/17/89)

Response "1/13/89 ASCAP Response of ASCAP to Pre-
Hearing Objections of 3MI

Response "1/13/89 CTC Response of CTC to Settling
Claimants "Motion to Strike"”
dated 10/4/89

ORDER ."3/17/89  CRT Order Ruling on Settling
Devotionals 29 Objections
to CTC

Amendment ©:/19/89 CTC Amendments to Objections of
the Settling Devotionals

ORDER ©1/24/89 CRT Overrules BMI 10/6
Objections

Oral "1/25/89 Transcript of Hearing of

Hearing '87CD Phase II :

Witnesses:
Dr. David W. Clark,
Donald MacAllister,
Thomas A. Larson

Motidn ©1/25/89 ASCAP Pre-dearing Objections %
Motion to 3Strike Direct
Case of BMI
Motion ©1/28/30 3IMI Motion to Compel ASCAP <o
Produce inderlying Zocuments
Oral "2/26/89 A Transcript of Hearing of
Hearing '87CD Phase II:
Witness:

Robert Xennedy

lesponse ©1927./39° ASCAP Response to Motion of 123/25
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Title
Response

ORDER

Filing

ORDER

HEARING

Filing

Filing

Filing

Rebuttal

Rebuttal
Comments

Letter

Letter

Letter

Motion

Date
T0727/89

10/27/89

10/30/89

11/01/89

11/01/89

11/10/89

11/15/89

11/15/89

1/11/79

11/17/89
11/20/89
11/20/89

11/21/89

11/22/89

11/22/89

471

Party

CRT

Copyright
office

CRT

CRT

BMI
ASCAP

BMI
CTC

SettlingDevo's
BMI
ASCAP

ASCAP

ASCAP

SettlingDevo's
(SDC)

Content
Hesponse to 10/25 Pre-Hearing
Objection of ASCAP

Tribunal orders a Pre-Hearing
Conference re: Pleadings of
ASCAP and BMI

$ Breakdown of 1987 Cable
Royality Fees

Tribunal orders ASCAP & BMI
to furnish additional doc's.
& Reschedules Music Direct
?ase to Dec. 14,15,18,19,20

Rebuttal date to be issued
at a later time.

Transcript of Prehearing
Conference

Additional underlying docu-
ments agreed to at
Pre-Hearing Conference

Additional documents in
accordance with pre-hearing
understanding

Revised Exhibits B-8, B=-9,
B-10, B-11, and B-12

Phase II Rebuttal Case of
Christian TV Corp. 30 PGS

Ph. II Rebuttal Case 39 PGS
Comments re: BMI Motion

Letter stating that neither
ASCAP nor BMI was renewing
motions of 10/25

Information copy of letter
to BMI providing additional
reports for 53-station
survey

Copy of letter to Charlie
Duncan from Bennett Lincoff
with quarterly detail reports

Motion to Strike Rebuttal

Case of "CTC"(See CRT Order
of 11/29)

T alal



Filing

ORDER

Response

ORDER

Filing/Ltr.

Oral
Hearing

oral
Hearing

ORDER

Response

Oral
Hearing

Oral
Hearing

Oral
Hearing

Date
11/22/89
11/27/89

11/27/89

11/28/89
Rec'd
12/07/89

11/29/89

12/04/89
12704/89

12/05/89

12/05/89

12/06/89
Rec'd on
12/07/89

12/14/89

12/15/89

12/18/89

412

Party

SettlingDevo's

(SDC)

ASCAP

Tribunal

CTN

Tribunal

BMI
Tribunal

Tribunal

Tribunal

Set'lingDevo's

Tribunal

Tribunal

Tribunal

Content

Motion for Further Parti:z_
Distribution of Devotion:z_.
Award

Corrected Phase II Direc:
Case (Orig. 9/22/89)

Order Directing Further
Partial Distribution of
Fund for Devotional Clain.

Response to CTC Motion t:
Strike Rebuttal (11/22)

Order re: 10 Objections :=7
Settling Devotionals (i1 :2)

Revised Direct Case

Hearing Transcript of
Devotional Rebuttal/Phase I
Witnesses:
br. Daviw W, Clark
Christina Moldenhauer
Bruce Jacobs
Ann K. Ford

Hearing Transcript of
Devotional Rebuttal/Phase I
Witness: Robert Kennedy

Order setting Music Hear:i:g
schedule

Response to rulings of C77

requiring additional inf:.

Hearing Transcript of Mu:z:i:
Direct Case Phase II
Witnesses:
Gloria Messinger
Dr. Peter Boyle

Hearing Transcript of BMZ
Witnesses:

Hearing Transcript
BMI Witness:
Robert Ahrold
Marvin 3erenson



Title
Filing

Filing

Comments
Sunshine Act
Meeting

FR NOTICE

Filing
Filing
Filing

Motion

Filing

Filing

Filing

Filing

Oral
Hearing

Offer of
Proof

Date
13720/89

12/20/89

12/29/89

01/03/90

01/08/90°

- 01/10/90

01/10/90
01/10/90

01712790

01/12/90

01/12/90

01/16/90

01/17/90

01/18/90

01/18/90

473

Part
crC
Set'l Devo's

ASCAP
Tribunal
Tribunal

ASCAP
BMI

Set'l Devo's
CTC

CTC
BMI
BMI

ASCAP

Tribunal

8MI

Content

Phase II Proposed F.=dings
of Fact & Conclusio=s of Law
27 PGS

Phase II Proposed Fiadings
of Fact & Conclusiozs of Law
37 PGS

Comments Regarding ‘onfi-
dential Info. in BMI Zx. X-t1

Adjudication of Dev::ional
Claimants category :I 87 CD

Closed Sunshine Act Mtg.
1/17/90

Ph. II Rebuttal Casz 55 PGS
Ph. II Rebuttal Cass 213 PGS

Reply Findings and
Conclusion of Law 3% PGS

Motion for Acceptan:ce of
Late Flling

Reply to Settling levo's
Proposed Findings ani
Conclusions of Law [:2/20)

Additional Informati:cn re;
Direct Case as requasted by
Tribunal at hearing

Results of BMI Titls:-dy-
Title Analysis Requasted
by Tribunal

Corrected copy of AIZAP's
Rebuttal Case

Phase II Rebuttal Hearing
ASCAP & BMI
Witnesaes:
Gloria Messenger
Dr. Peter Boyle

Offer of Proof--NOT i PART
OF THE RECORD



Title

Oral
Hearing

Motion
Notice
Filing
Filing
Request
Request
Filing
Filing
Filing
Fed.Reg.
FR NOTICE
FR

CORRECTION

May 12, 19%8C

Date

01/19/90

01726/90
02/07/90

02/09/90
02/09/90
02/15/90

02/16/90

02716790

2/16/90

02/16/90

02/16/90
03/30/90

04/16/90

474

Party
Tribunal

CBN
Tribunal

ASCAP
BMI
CTN

SDC

ASCAP

ASCAP

BMI

Tribunal

Tribunal

Tribunal

Content

Phase 11 Rebuttal Hearing
(ASCAP & BMI)
Witnesses:
Alan H. Smith
David E., Black
Marvin L. Berenson

Motion for Further
Devotional Distribution

Certification of Sunshine
Act Meeting to be held 2/22
(Notice Dated 2/5/90)

Proposed Findings of ract
& Conclusions of Law 70 PGS

Proposed Findings of Fact
& Conclusions of Law 78 PGS

Request for Immediate
Distribution of 87CD =o Devo's

Waive of right to appeal.
Request immediate distribu-
tion of 87CD Royalties

Reply Finding of Fact %
Conclusions of Law

(Proposed Findings Table
of Contents Filed
Separately 2/16/90)

Reply findings of Fact &
Conclusions of Law

Notice of Final determina-
tion of Devotional Claimants
Controversy (Dated 2/9/90)
22 PGS

Notice of Final Determina-
tion of Music Controversy
(Notice dated 3/27/90)

29 PGS

Corrections to 3/30/90
Notice
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1989 CABLE RATE ADJUSTMENT

CATA/ECTA CABLE SYMDEX DOCKET
89-5~CRA

This proceeding began in May 1989 and continued through March 1991.
SUMNARY OF ACTIVITY

category Bunbex of Pages
Direct Cases 320
Oral Hearing Transcripts of Phase I 533
Rebuttal] Cases 71
Oral Hearing Rebuttal Transcripts 165
Proposed Findings 153
Reply Findings 142
Final Determination 47

Actual number of pages of briefs for each category is indicated throughout
docket, shown in italics.

FILING DATE PARTY SUBJECT/DESCRIPTION

Petition 5/26/89 CATA Petition to waive rule & to
initiate cable rate adjustment

ROTICE 6/6/89 CRT Request for comments

YED. REG. 6/9/89 CRT CATA Petition to Eliminate
Syndex; Conments due 7/24/89%

Petition 6/15/89 NCTA Patition to adjust cable rate

ROTICE 6/16/89 CRT Regquest for comments on CATA &

HCTA petitions for syndex
adjustaent - Due 8/1/8%9

Motion 6/27/89% Progranm Motion to Dismiss Petitions
Suppliers ’

Supplement 7/5/89 Progran Supplement to Motion of 6/27/89
Suppliers

Comments 7/12/89 NAB Comments re NCTA & CATA

petitions in support of
Program Suppliers Motion

Supplement 7/14/8% NAB Attachments to 7/12/89 Comments
Comments 7/19/89  ASCAP Support of MPAA Motion to
Dismiss.

70-857 0 - 93 - 16
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ORDER 8/s/89 CRT Requesting Additional Comments
Due 9/1/89
Motion 8/11/89 Progran Motion for Extension of Time
Suppliers (Granted by CRT Order of 8/14/89)
Statement 8/11/89 NCTA Statement - Request for Time
ORDER 8/14/89 CR? Extending comment paried of
8/8/89 Order to 9/6/89
Conments ’ 9/6/89 ASCAP Additional Comments re
Petitions of NCTA & CATA
Comments 9/6/89 Program . " "
. suppliers
Comments 9/6/89 CATA . - -
Comments 9/6/89 BMI . " "
Conments 9/6/89 Joint Sports . L L]
Comments 9/6/89 PBRS . - L]
Comments 9/6/89 NCTA » " "
Conments 9/7/89 Program Supplenment to Comments
Suppliers of 9/6/89
FED. REG. 9/13/89 CR? CRT Denies CATA/NCTA Notions
for Immediate HNearings
Comments 9/15/89 RPR Statement in support of
. Program Suppliers Comments
Petition 1/72/9%90 CATA Petition to Initiate Cable TV
] Copyright Royalty Fes Adjustment
Petition 172790 NCTA Resubmission of Petition to
Initiate Rate Adjustment Proceeding
7ED. REG. 1/4/90  CRT Motice of Commencement of
Procesdings
Notice 1725/90 PBS NHotice of Intent to Participate -

Adjustment of the Syndicated
BExclusivity Surcharge

Comments 2/8/90 Paul Glist Comments against oral hearings in
the Syndicated Exclusivity
Proceedings.



Comments

Comments

Comments

in

Notice

Rotice

Comments

Comments

Comnents

Comments

Notice

ORDER
Motion

Motion

Motion

2/8/90

2/8/90
2/8/90

2/8/90
2/8/90

2/8/90
2/8/90
2/8/90

2/8/90
2/8/90

2/14/90

2/26/90

2/28/90

3/2/90

477

ASCAP, BMI,
SESAC

Cohn & Morks

RAB

Joint Sports
RCTA

CATA

Program
Suppliers

Canadian
Claimants

Progran
Suppliers

ASCAP
BMI
SESAC
NCTA

Comments in favor of Oral Hearings
in Syndicated Exclusivity
Proceedings

Notice of Intent to Participate
Comments in Favor of Oral Hearings
Syndicated Exclusivity Proceedings
Notice of Intent to Participate
Comments in Favor of Oral Hearings
in Syndicated Exclusivity
Proceedings.

Comments Against Oral Hearings in
the Syndicated Exclusivity
Proceedings.

Comments Against Oral Hearings in
the Syndicated Exclusivity
Proceedings.

Comments in Favor of Oral Hearings
in Syndicated Exclusivity .
Proceedings.

Comments in Favor of Consolidating
Oral Adjustxent Hearings

Notice of Intent to Participate in
Syndicated Exclusivity Proceedings

Re: Hearing scheduls

Motion for Extension of Procedural
Dates - Requests May 15, 1990

Motion of ASCAP, EMI and SESAC
for Clarification of 2/14/90
Order by CRT

Response to Motion for Extension
of Procedural Dates



Motion

Supports
Motion

opposition
to Motion
Reply
opposition

Motion

Response

Notice

Motion

Reply

order
order
order

Direct Case

Statesent of
Position

Prehearing
Statement

3/7/9%0

3/8/90

3/9/90
3/12/9%0
3/12/90

3/14/90

3/16/90

-3/16/90

3/23/90

3723790

3/14/90

3/14/90

3/30/%0

4/23/90

4/23/90

4/23/90

478

Joint
Sports

PBS

NCTA
Music
Claimants

Program
Suppliers

Music
Claimants

_NCTA

Joint Sports

Motion to Deleta Issue

Supports Motion by ASCAP, BMI,
and SESAC for clarification of
2/14/90 Order by CRT

opposition to the Music Claimants
Motion for Clarification

Reply of the Music Claimants
to Comments of NCTA

opposition to Request for
Suspension of Surcharge and for
Retroactive Effective Date
Motion for Leave to File Reply
to NCTA's Opposition to

Motion for Clarification

Response of the National Cable
Television Association, Inc.

to Joint Sports Claimants'

Motion to Delets Issue

Notice of Addition to Service List
Motion of the Joint Sports Claimant:
for Leave to File Reply to

NCTA Response

Reply of Joint Sports Claimants
to JCTA Response

NMew Procedural Dates
Procedures for Proceeding
CRT denies motion of Joint Sports

and findings requested by NCTA
24 Pages
7 Pages

6 Pages



Direct Case

of Law

& Direct
Cane
Statement
Direct case

ORDER

Motion

Opposition

ORDER

Oral Hearing
Transcript
Oral Hearing
Transcript
HOTICE

oral Bearing
Transcript

Brief

4/23/90

4/23/90

4/23/90

4/23/90

4/25/90

5/2/90

5/4/9%0

S/4/9%0

5/8/90

5/9/90

s/10/%0

5/17/90

5/31/90

479

Program
Suppliers

BAI & SESAC
Joint
Parties

Program
Suppliers &
Claimants
Joint

Cable
Parties

NCTA
NCTA
NPAA
CRT

Music
NPAA
ASCAP,

BMI &
SESAC

4 Pages

Supports direct case of Nusic
Claimants

134 Pages

Support of Progra- Suppliers*®
Memorandums of

164 Pages

Hearings Commence May 8, 9, 10,
17 & 18

Prehearing Objections and
Notion to Strike 11 Pages

Opposition to Prehearing oObjections
and Motion to Strike 21 Pages

Copyright Owners' Cbjecticas
Overruled and the Motion to
strike is Denied

Nitness - Seth Davidson

Nitness - Seth Davidson
Nitness - Stanley Besen

Reguests ccaments whether hearings
should consider blaokout only or
also cost of living adjustment and
adjustaent of 3.73

Nitnesses - Peter Boyle

David Black
Nitness - Marsha Kessler
Responding to questions by CRT
during the hearings



Statement

Position
Paper

Rebuttal
& Memo

Letter
Daub

Letter
Daub

oral Hearing
Transcript

Proposed
Findings

Proposed
- Findings

$/31/90
5/31/90

5/31/90

5/31/90
5/31/90

5/31/90

5/31/90

6/4/90 .

6/12/90

6/13/90

6/29/90

6/29/90

480

NAB

Program
Suppliers
Broadcasting

Systea, Inc.
NAB

CATA

Joint
Cable
Parties
Program

Suppliers

CRY
Joint

Cable
Parties

Cable
NPAA
Joint
Parties

Progras
Suppliers

Statement in lieu of rebuttal case

Comments regarding past hearing
and answers to questions

Position Paper cn the Copyright
Royalty Tribunal‘'s National

) Rights Questions

Comments of NAB regarding a
*National Rights® Surcharge

Further inforsation ocn the national
program rights issue

Rebuttal Case and also Nemorandus

" on the National Rights Issue

34 Pages
Letter addressed to Commissioner

ansvering question whether Progran
Suppliers argued in FCC's syndex
rulemaking for the 35-mile zone or
the Grade B Contour...

Modification of Hearing Schedule
Letter addressed to Commissioner

in response to 5/31/90 letter from
Program Suppliers to Commissioner
Daub

Rebuttal Hearing Transcript
Nitness - Gregory Klein

Proposed Findings of Fact and
Conclusions of Law by the
Joint cable Parties 50 Pgs.

Proposed Findings of Fact and
Conclusions of Law by the
Program Suppliers 62 Pgs.



6/29/90

6/29/90

6/29/90

7/9/70

7/9/90

7/9/90

7/9/9%0

7/9/90

7/9/9%0

7/18/90

8/9/90

8/16/9%0

481

Joint

Suppliers

Broadcasting
Systens

CRT

CRT

Turnear Broadcasting System, Inc.'s
Supplemental Proposed Findings
of Pact and Conclusions of Law

14 Pgs.

Proposed Findings of Fract and
Conclusions of Lav of ASCAP,
BMI and SESAC 21 Fgs.

Post-Hearing Statesent of the
Joint Sports Claisants 6 Pgs.

Reply of the Joint Sports
Claisants 15 Pgs.

Reply FPindings of Fact and
Conclusians of Law of the
ASCAP, BMI & SESAC 14 Pgs.

Reply Findings of Fact and
Conclusions of Law by the
Joint cable Parties 65 Pgs.

Suppliers’ Reply Pindings
of Fact and Conclusions of Lav
38 Pgs.

Supplemental Reply Proposed Findings
of Fact and Conclusions of Law of
Turner Broadcasting System, Inc.

5 Pgs.

Reply Findings and Conclusions of
the National Association of
Broadcasters 5 Pgs.

Elimination of Surcharge
Except Grade B Contour Exemption

Elimination of Syndicated
Exclusivity Surcharge Except
Grade B Contour Exemption

47 Pgs.

Published Adjustment of the
syndicated Exclusivity Surcharge;
7inal Rule; 7inal Determinatjon



Commants

Coxments

Conmsnts

Reply Comments

FINAL RULE

FED. REG.

11/21/90

12/28/90

1/17/%2

1724791

2/4/92

2/25/91

2/25/91

3/11/91

3/18/91

3/22/91

Progras
Suppliers

Joint
Sports

NCTA

ASCAP,
BMI &
SESAC

Program
Suppliers

CRT

482

Published correction of the wording
of the final rule which appsared
Angust 16, 1990.

Motion Requesting Revision
of Proposed Section 308.2(d) (1)

Requests comments on Prograa
Suppliers’' requestsd rule
change to clarify wording
of syndicated exolusivity
surcharge rule.

Botics of Proposed Rulemaking -
Prograa Suppliers purpoerting to
olarify wording of syndex rule.
Asks public to commant on rule
change.

Comments concerning Program '
suppliers’' "Motion Requesting
Revision of Proposed Ssction
308.2(4) (1)".

Comments concerning Program
Suppliers' "Motion Requesting
Revision of Propossd Section
308.2(4)(1)".

Comments concerning Program
Suppliers' "Motion Reguesting
Revision of Proposed Section
308.2(4)(1)".

Reply Comments on Revision
of Proposed Section 308.2(d)(1).

Revision of Proposed Section
308.2(d) (1) - clarities wording
re 35-mile sone. 4 Pages

Pinal Ruls - Revision of Proposed
Section 308.2(d) (1) - clarifies
wording re 33-mile sone



483

BATELLITE CARRIER DISTRIBUTIONS

92-2-89,90,91 8CD
DOCKET STATEMENT

Proceeding began in December 1990 and continued through December 1992.

SUMMARY OF ACTIVITY

Category ages
Transcript of Pre-Bearing Conference 43
Conments of Settlement 90
Reply Comments 25
Final Determination 42

Actual number of pages of briefs for each category is indicated
throughout docket, shown in italics.

EILING = DAIE BPARTY SUBJECT/DESCRIPTION
MOTION 12/28/90 PROGRAM REQUEST DECLARATORY
SUPPLIERS RULING/ENTITLEMENT
FED.REG. 01/17/91 CRT DECLARATORY RULING
REQUEST
COMMENTS 02/25/91 SESAC STATUS OF NETWORKS/

ENTITLEMENT TO ROYALTIES

COMMENTS 02/25/91 PBS STATUS OF NETWORKS/
ENTITLEMENT TO ROYALTIES

COMMENTS 02/25/91 ASCAP STATUS OF NETWORKS/
ENTITLEMENT TO ROYALTIES

COMMENTS 02/25/91 BMI STATUS OF NETWORKS/
ENTITLEMENT TO ROYALTIES

COMMENTS 02/25/91 BROADCAST STATUS OF NETWORKS/
ENTITLEMENT TO ROYALTIES

COMMENTS 02/25/91 NBA/NHA STATUS OF NETWORKS/
ENTITLEMENT TO ROYALTIES

COMMENTS 02/25/91 NCAA STATUS OF NETWORKS/
ENTITLEMENT TO ROYALTIES

COMMENTS 02/25/91 BASEBALL STATUS OF NETWORKS/
ENTITLEMENT TO ROYALTIES



COMMENTS

REPLY COMMENTS

REPLY COMMENTS

REPLY COMMENTS

REPLY COMMENTS

REPLY COMMENTS

MOTION

ORDER

FED.REG.

LETTER

COMMENTS

COMMENTS

COMMENTS

COMMENTS

02/26/91

3/11/91

3/11/91

3/11/91

3/11/91

3/11/91

03/13/91

03/12/91

05/03/91

05/14/91

06/21/91

06/21/91

06/24/91

06/24/91
06/24/91

484

NETWORKS

NETWORKS

BROADCAST
PROGRAM
SUPPLIERS
BMI

ASCAP

ASCAP

CRT

CRT

CRT

PBS
NAB
CANADIAN
NPR

PBS

ASCAP

BMI

SESAC
BROADCASTERS

PROGRAM
SUPPLIERS

STATUS OF NETWORKS/
ENTITLEMENT TO ROYALTIES

SHVA PROVIDES FOR PAYMENT
OF ROYALTIES TO THE
COPYRIGHT OWNERS OF
NETWORKS

IN SUPPORT OF DECLARATORY
RULING

IN SUPPORT OF DECLARATORY
RULING

IN SUPPORT OF DECLARATORY
RULING

IN SUPPORT OF DECLARATORY
RULING

LATE-FILED PLEADING
CRT GRANTS ASCAP THE
MOTION FOR LATE~FILED
PLEADING

NOTICE OF DECLARATORY
RULING/IN SUPPORT OF
PROGRAM OWNERS GETTING
ROYALTIES.

ASCERTAINMENT OF WHETHER
CONTROVERSY EXISTS

JOINT MOTION FOR
EXTENSION OF TIME

INTENT TO PARTICIPATE

INTENT TO PARTICIPATE

INTENT TO PARTICIPATE

INTENT TO PARTICIPATE



COMMENTS

COMMENTS

COMMENTS

COMMENTS

COMMENTS

COMMENTS

COMMENTS

LETTER

COMMENTS

COMMENTS

COMMENTS

COMMENTS

COMMENTS

06/24/91

06/24/91

06/24/91

06/24/91
06/24/91

06/24/91

06/25/91

06/26/91
07/10/91

07/11/91

07/25/91

08/02/91

08/26/91

09/06/91

09/06/91

09/06/91

09/06/91
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ABC
CBS
NBC
JOINT SPORTS

WFAA TV/
A.H. BELO.

MULTIMEDIA

TELEREP/
COX COMM.

GANNETT CO.,
INC.

GANNETT CO.,
INC.

DEVOTIONALS

MPAA TO HUGHES

INTENT TO PARTICIPATE

INTENT TO PARTICIPATE
INTENT TO PARTICIPATE

INTENT TO PARTICIPATE
INTENT TO PARTICIPATE

INTENT TO PARTICIPATE

AMENDMENT TO ORIGINAL
06/24/91 FILING
INTENT TO PARTICIPATE

DISCONTENT W/CRT'S

CC: BOB GARRETT DECISION ENTITLING

CRT TO
REMINGTON

BASEBALL TO
HUGHES

JOINT
NETWORKS

MUSIC
CLAIMANTS

SUPPLIERS
PBS

MULTIMEDIA

NETWORKS TO GET
ROYALTIES

COPY OF MPAA LETTER
SUPPORTS CRT'S RULING
ABCERTAINMENT OF WHETHER

CONTROVERSY EXISTS

EXISTENCE OF CONTROVERSY
& INTENT TO PARTICIPATE

EXISTENCE OF CONTROVERSY
& INTENT TO PARTICIPATE

EXISTENCE OF CONTROVERSY
& INTENT TO PARTICIPATE

EXISTENCE OF CONTROVERSY
& INTENT TO PARTICIPATE

EXISTENCE OF CONTROVERSY
& INTENT TO PARTICIPATE



COMMENTS
COMMENTS
COMMENTS
COMMENTS )
COMMENTS

COMMENTS
COMMENTS
WITHDRAWAL
OF COMMENTS
ORDER/LETTER

¥ED.REG.
COMMENTS

COMMENTS
COMMENTS

COMMENTS

COMMENTS

09/06/91

09/06/91

09/06/91

09/06/91

09/06/91

09/10/91
09/11/91

09/19/91

07/01/92

07/24/92

08/03/92
08/19/92

08/24/92
08/24/92

08/24/92
08/24/92

08/24/92

WFAA

TELEREP/KTVU

BROADCASTERS

" JOINT SPORTS

DEVOTIONALS

ITM, CRM,
OREA

ITM, CRM,
OREA

CRT

COPYRIGHT
OWNERS

CRT

JOINT SPORTS

JOINT

PROGRAM
SUPPLIERS

ASCAP & BMI

COMMERCIAL
BROADCASTERS

CHRISTIAN
BROADCASTERS

EXISTENCE OF CONTROVERSY
& INTENT TO PARTICIPATE

EXISTENCE OF CONTROVERSY
& INTENT TO PARTICIPATE

EXISTENCE OF CONTROVERSY
& INTENT TO PARTICIPATE

EXISTENCE OF CONTROVERSY
& INTENT TO PARTICIPATE

EXISTENCE OF CONTROVERSY
& INTENT TO PARTICIPATE

INTENT TO PARTICIPATE

EXISTENCE OF CONTROVERSY
& INTENT TO PARTICIPATE

WITHDRAWAL OF NOTICE .
OF INTENT TO PARTICIPATE

CONBOLIDATION OF .
PROCEEDING -~ SENT TO '89-
90 BERVICE LIST

REQUEST TO CONSOLIDATE
HEARINGS & SUGGESTED CRT
AGENDA

ASCERTAINMENT OF WEETHER
CONTROVERSY EXISTS

INTENT TO PARTICIPATE

INTENT TO PARTICIPATE
INTENT TO PARTICIPATE

INTENT TO PARTICIPATE
INTENT TO PARTICIPATE

INTENT TO PARTICIPATE



COMMENTS

COMMENTS

COMMENTS

COMMENTS

COMMENTS

COMMENTS

COMMENTS

COMMENTS

ORDBR

08/25/92
08/25/92
08/25/92

08/26/92

09/15/92

09/15/92

09/15/92

09/15/92

09/17/92

09/17/92

{faxed and mailed)

COMMENTS

COMMENTS

10/15/92

10/15/92

10/15/92
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PBS

SESAC

I™/

ORAL ROBERTS/
CORAL RIDGE
MULTIMEDIA/

GANNET,
HOME SHOPPING/
KTVU/TELEREP

COPYRIGHT
OWNERS

BMI & ASCAP

MULTIMEDIA/
HOME SHOPPING
NETWORK

JOINT
NETWORKS

PBS

CR?T

COPYRIGHT
OWNERS

JOINT
NETWORKS

PBS

INTENT TO PARTICIPATE
INTENT TC PARTICIPATE

INTENT TO PARTICIPATE

INTENT TO PARTICIPATE

NEGOTIATIONS CONTINUE/CRT
SHOULD DECLARE A
CONTROVERSY

CRT SHOULD REJECT JAMES
CANNING'S SATELLITE
CLAIM. THEREFORE, A
PHASE II CONTROVERSY
EXISTS.

THESE PARTIES ARE
PHASE II CLAIMANTS

DEFER DECLARATION OF A
CONTROVERSY UNTIL OCT 15

PREMATURE FOR THE CRT TO
DECLARE A CONTROVERSY

IF THBRE I8 NO BETTLEMENT
BY 10/15/92, A
CONTROVERSY WILL BE
DECLARED

PHASE I CONTROVERSY
EXISTS

CONTROVERSY EXISTS

CONTROVERSY EXISTS



REPLY

MOTION

ORAL HEARING
TRANSCRIPT

COMMENTS
COMMENTS
COMMENTS

REPLY BRIEF

REPLY BRIEF
LETTER
PBD.REG.

ORDER WITH
DISSENT

COMMENTS

COMMENTS

10/21/92

10/23/92

10/27/92

11/02/92
11/03/92
11/03/92

11/10/92

11/10/92
11/12/92

12/03/92

12/04/92

12/11/92

12/21/92

PBS

COPYRIGHT

"OWNERS

PBS
JOINT
NETWORKS

COPYRIGHT
OWNERS

JOINT
NETWORKS
COPYRIGHT
OWNERS

ABC/VANLIER

CRT

CRT

PBS

SCOPE OF PHASE I AND
PROPOSING 2-STAGE
PROCEEDING

PARTIAL DISTRIBUTION

10/26/92 WAS PRE-HEARING
CONFERENCE/2 MOTIONS
DISCUSSED 43 PGS.

PBS WILL NOT BE
PARTICIPATING

IN SUPPORT OF PBS' MOTION
OPPOSING

SETTLEMENT WITH PBS

SUPPORT OF PBS' MOTION
OPPOSING A PAY-IN/PAY-OUT
METHODOLOGY

DISAGREEMENT REGARDING
WHAT PRECEDENCE APPLIES

CORRECTED P. 11 OF REPLY
OF 11/10/92

SCHEDULE

FED.REG. NOTICE OF
12/03/92 AND THIS ORDER
WERE MAILED OUT TO THE
SERVICE LIST. THE
SUBJECT WAS THE PAY-
IN/PAY-OUT METHODOLOGY
AND ROYALTY PAYMENT FOR
NETWORKS.

MOTION FOR PARTIAL
DISTRIBUTION

JOINT NETWORKS THEY HAVE REACHED A

COPYRIGHT
OWNERS

SETTLEMENT RE
DISTRIBUTION



FINAL RULE

LETTER

489

12/30/92 CRY
01/08/93 SPORTS
R.GARRETT

FED.REG. NOTICE OF FINAL
DETERMINATION.

APPENDIX OF THIS NOTICE
IS THE ORDER WITH DISSENT
(SEE 12/4/92). 42 PGS,

COLLECTION AGENT IS MAJOR
LEAGUE BASEBALL
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1989 CABLE ROYALTY DISTRIBUTION PROCEEDING

91-2-89CD

DOCKET

This proceeding began in February 1991 and continued through May

1992.
SUMMARY OF ACTIVITY

Category Number of Pages
Direct cases 2766

oOral Hearing Transcripts of Phase I 4164
Rebuttal Cases 274

Oral Hearing Rebuttal Transcripts 876
Proposed Flndings 474
Reply Findings 204

FPinal Determination 82

Actual number of pages of briefs for each category is indicated
throughout docket, shown in italics.

EILING
NOTICE

MOTION

ORDER

Comments

Comments

Comments

DATE
2/14/91

2/14/91

2/25/91

2/27/91

3/21/91

3/21/91

3/21/91

PARTY
CRT

Joint
Sports

Program
Suppliers

NPR

PBS

SUBJECT/DESCRIPTION

Ascertainment of Whether
Controversy Exists Concerning
Distribution of 1989 Cable
Royalty Fund

Ascertainment of Whether
Controversy Exists Concerning
Distribution of 1989 Cable
Royalty Fund

Motion to Commence 1989 Cable
Proceedings, and to Declare a
Controversy

Request for comments from
interested parties on Motion
from Joint Sports to Commence
Proceedings - Due 3/21/91

Comments on Motion by Joint
Sports to commence proceedings.

Comments on Motion by Joint
Sports to commence proceedings.

Comments on Motion by Joint
Sports to commence proceedings.



Comments

Comments

Comments

Comments

Comments

ORDER

Letter

Comments

Comments

Comments

comments

3/21/91
3/21/91

3/21/91

3/21/91

3/25/91

3/26/91

4/18/91

4/18/91

4/19/91

4/19/91

4/19/91
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Canadian Comments on Motion by Joint
Claimants Sports to commence proceedings.

NAB Comments on Motion by Joint

Sports to comnence proceedings.
ASCAP, Comments on Motion by Joint
BMI & Sports to commence proceedings.
ASCAP

Devotional Comments on Motion by Joint
Claimants Sports to commence proceedings

CTC Comments Regarding Existence of
a Controversy and Notice to
Participate in Phase I & II.

CRT CRT denies Joint Sports Motion
to set April 19 as the date for
submigssion of direct cases.
CRT orders that comments on
existence of controversy be
filed by April 19, 1991.

CTC Notice of Intent to Participate
in Phase II proceedings in the
event a controversy arises.

CBN Comments of CBN on Existence of
Controversy and Notice of
Intent to Participate in
Phase I and II

ASCAP Comments on Existence of a
BMI & controversy and Notice of
SESAC Intent to Participate in

Phase I and II

PBS Comments of PBS on Existence
of Controversy and Notice of
Intent to Participate in
Phase I and, if necessary,
Phase II

OTGH Comments with respect to
controversies and Notice
of Intent to Participate
in Phase I and, if necessary,
Phase II



Comments

Comments

Comments

Comments

Comments

Comments

Comments

Comments

Notice
FED REG
Comments

Comments

4/19/91

4)19/91

4/19/91

4/19/91

4/19/91

4/19/91

4/19/91

4/19/91

4/23/91
4/26/91
5/10/91

5/10/91
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Oral
Roberts
Evan.Assn.
I™ &

CRM

Program

Suppliers

NAB

Multi-
Media

Home
Shopping
Network

/

NPR

Canadian
Claimants

Joint
Sports

ASCAP
BMI
SESAC

Comments regarding Existence of
Controversy and Notice of
Intent to Participate

Comments on Existence of

Controversy and Notice of

Intent to Participate in

Phase I and II

comments re Existence of
Controversy and Notice of
Intent to Participate in
Phase I and II

Comments re Existence of
Controversy and Notice of
Intent to Participate in
Phase I and II

Comments on Existence of
Controversy and Notice of
Intent to Participate in
Phase I and II

Comments re Existence of
Controversy and Notice of
Intent to Participate

Comments on the Existence of
of a Controversy and Notice of
Intent to Participate in
Phase I and II

Comments on the Existence of
a Controversy and Notice of
Intent to Participate in
Phase I

Notice commencing 1989 cable
distridution proceeding

Notice commencing 1989 cable
distribution proceeding

Comments on Partial Distribution
of the 1989 Cable Royalty Fund

Comments on Partial Distribution
of the 1989 Cable Royalty Fund



Comments

Comments

Comments
Comments
Comments
Comments
Comments
Comments

ORDER
ORDER
Motion

ORDER

Comments

ORDER

Motion

5/10/91

5/10/91

5/10/91

$/10/91

' 5/10/91

5/10/91
5/10(91
5/10/91

s/14/91
5/14/91
6/17/91

6/18/91

6/21/91

6/21/91

8/12/91
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Program
Suppliers

Multi-

Media
HSN

Joint
Sports
PBS

Devo-
tional
NAB
Canadian
Claimants

CRT
CRT

NAB, PBS,
CC, & NFR

CRT

Devo-
tional

CRT

ASCAP

SESAC

Comments on Partial Distribution
of the 1989 Ca_ble Royalty Fund

Comments on Partial Distribution
of the 1989 Cable Royalty Fund
Comments on Partial Distribution
of the 1989 Cable Royalty Fund

Comments on Partial Distribution
of the 1989 Cable Royalty Fund

Comments on Partial Distribution
of the 1989 Cable Royalty Fund

Comments on Partial Distribution
of the 1989 Cable Royalty Fund

Comments on Partial Distribution
of the 1989 Cable Royalty Fund

Comments on Partjial Distribution
of the 1989 Cable Royalty Fund

CRT orders that 70% of the
1989 Cable Royalty Fund be
distributed on May 23, 1991.

CRT establishes a schedule for
Phase I in 1989 Cable Royalty
Distribution Proceedings.

Joint Motion for Extension of
Time for FPiling Direct Cases

Regquests comments on Jjoint
motion for extension of time to
file Phase I direct cases.
Comments are due June 21, 1991.

Concur with Joint Motion for
Extension of Time

Grants motion of MAB, PBS, CC
and NPR for Extension of Time
to File, and Extends Other
Procedural Dates

Notice of Settlement and Motion
for partial Termination of
Proceeding (Regarding Syndex)



Direct case
Direct Case
Direct Case
Direct Case
Direct case

Direct Case

Direct case

Direct Case

Letter

opposition

ORDER

Comments

Withdrawal

Motion

8/16/91
8/16/91
8/16/91
8/16/91
8/16/91

8/16/91

8/;6/91

8/16/91

8/20/91

8/21/91

8/22/91°

8/23/91

8/26/91

8/26/91

494

MPAA Phase I 429 Pages

FPBS Phase I 700 Pages

NAB Phase I 231 Pages

NPR Phase I 564 Pages

Music Phase I 109 Pages

Claimants -

Canadian Phase I 354 Pages

Claimants

Joint Phase I 273 Pages

Sports

Claimants

Devotional Phase I 106 Pages

Claimants

Midlen Letter informing Tribunal of
copy of «claim which is
included in Devotional
Exhibit No. 2.

Public Opposition of Public Television

™v Claimants to Motion for
Termination of Proceedings
with Respect to Syndex Fund

CRT Requests comments on Joint
Motion by Program Suppliers
and Music Claimants, asking
Tribunal to declare that no
controversy exists concerning
syndex portion of the fund.

~ Joint Requests further consideration

sports by Tribunal with regard to
allocation of the Syndex Fund

NPR NPR withdraws its Written Case
in the 1989 Cable Royalty
Distribution Proceeding -
Attaches Stipulaticn of
Settlement.

Program Motion to Compel - Requests

Suppliers Tribunal to issue an

Order directing NAB to make
available certain documents.





