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COPYRIGHT REFORM ACT O F 199 3 

WEDNESDAY, MARCH 3, 1993 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON INTELLECTUAL PROPERTY 

AND JUDICIAL ADMINISTRATION, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The subcommittee met, pursuant to notice, at 10:12 a.m., in room 

2247, Rayburn House Office Building, Hon. William J. Hughes 
(chairman of the subcommittee) presiding. 

Present: Representatives William J. Hughes, Jack Reed, Xavier 
Becerra, Carlos J. Moorhead, Howard Coble, Hamilton Fish, Jr., F. 
James Sensenbrenner, Jr., and Bill McCollum. 

Also present: Hayden Gregory, counsel; William F. Patry, assist­
ant counsel; Phyllis Henderson, secretary; and Thomas E. Mooney, 
minority counsel. 

OPENING STATEMENT OF CHAIRMAN HUGHES 
Mr. HUGHES. The Subcommittee on Intellectual Property and Ju­

dicial Administration will come to order. Good morning. 
The Chair has received a request to cover this hearing in whole 

or in part by television broadcast, radio broadcast, and still photog­
raphy, or by any of such methods of coverage. In accordance with 
committee rule 5(a) permission will be granted, unless there is 
objection. 

Is there objection? 
[No response.] 
Mr. HUGHES. Hearing none, permission is granted. 
This morning we will begin testimony on the Copyright Reform 

Act of 1993. We will have additional testimony tomorrow, as you 
may know, in room 2128, at the same time, 10 a.m. 

President Clinton has said to those who argue he is not making 
enough spending cuts that they should make suggestions, "Be spe­
cific' H.R. 897 makes specific suggestions regarding two legislative 
branch agencies for which this subcommittee has oversight jurisdic­
tion: Copyright Royalty Tribunal and the Copyright Office. In my 
opinion, and apparently that of a majority of the Copyright Royalty 
Tribunal, CRT is a good place to start. Under the bill the CRTs 
functions will be handled by the Copyright Office and ad hoc arbi­
tration panels. 

Abolishing a full-time agency that has an episodic workload and 
replacing it with as needed arbitration panels does make some 
sense. Two of the CRT Commissioners have suggested that the bill 
be amended to require that subsequent panels take into account 

(l) 



precedence. This seems to be a very constructive suggestion, and I 
am sure these hearings will produce other useful recommendations 
for improving the bill. Other parts of the bill concern reforms in 
Copyright Office procedures. Testimony on this part of the bill will 
be heard today and tomorrow. 

The Chair, speaking for himself, is very open-minded—we want 
the very best operations. We are deeply committed to, first of all, 
cost efficiency in government and very committed to seeing that 
our copyright laws are properly and adequately administered. We 
look forward to hearing from the witnesses and fashioning the very 
best piece of legislation that we can fashion. 

[The bill, H.R. 897, follows:] 

103D CONGRES S 
1ST SESSIO N H. R. 897 

To amen d titl e 17 , United State s Code , t o modif y certai n recordatio n and 
registration requirements , t o establish copyright arbitration royalty panels 
to replac e the Copyrigh t Royalty Tribunal, and for other purposes . 

IN THE HOUSE OF REPRESENTATIVES 

FEBRUARY 16 , 199 3 

Mr. HUGHE S (fo r himself and Mr. FRAN K of Massachusetts) introduce d th e 
following bill; which was referre d to the Committe e on th e Judiciar y 

A BIL L 
To amend title 17, United States Code, to modify certain 

recordation and registration requirements, to establish 
copyright arbitration royalty panels to replace the Copy­
right Royalty Tribunal, and for other purposes. 

1 Be  it enacted by the Senate and House of  Representa-

2 tives  of the United States of America in Congress assembled, 

3 SECTIO N 1. SHORT TITLE . 

4 This Act may be cited as the "Copyright Reform Act 

5 of 1993". 
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i TITL E I—COPYRIGHT OFFIC E 
2 SEC . 101. COPYRIGHT RECORDATION PROVISIONS. 

3 Sectio n 301(b ) o f titl e 17 , Unite d State s Code , i s 

4 amended — 

5 (1 ) i n paragrap h (3 ) b y strikin g "or " after th e 

6 semicolon ; 

7 (2 ) i n paragrap h (4 ) b y strikin g th e perio d and 

8 insertin g " ; or"; and 

9 (3 ) b y adding at the end the following : 

10 "(5 ) perfectin g security interests." . 

11 SEC . 102. COPYRIGHT REGISTRATION PROVISIONS. 

12 (a ) REGISTRATIO N AN D INFRINGEMENT ACTIONS. — 

13 Sectio n 41 1 o f titl e 17 , Unite d State s Code , i s amende d 

14 t o read as follows: 

15 "§411 . Registration an d infringement action s 

16 "I n the cas e o f a  work consistin g o f sounds , images , 

17 o r both, the firs t fixatio n o f which i s made simultaneousl y 

18 wit h it s transmission, th e copyright owne r may, eithe r be-

19 for e o r after suc h fixatio n take s place , institut e a n actio n 

20 fo r infringemen t unde r sectio n 501 , full y subjec t t o th e 

21 remedie s provide d b y section s 50 2 throug h 50 6 an d sec -

22 tion s 50 9 an d 510 , if , i n accordanc e wit h requirement s 

23 tha t th e Registe r o f Copyright s shal l prescrib e by regula-

24 tion , the copyright owner serves notice upon the infringer , 

25 no t les s tha n 1 0 o r mor e tha n 3 0 day s befor e suc h fixa -
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1 tion, identifying the work and the specific time and source 

2 of its first transmission.". 

3 (b) REGISTRATION AS PREREQUISITE TO CERTAIN 

4 REMEDIES FOR INFRINGEMENT.—Section 412 of title 17, 

5 United States Code, and the item relating to section 412 

6 in the table of sections at the beginning of chapter 4 of 

7 title 17, United States Code, are repealed. 

8 SEC . 103 . TH E COPYRIGH T OFFICE ; GENERA L RESPON -

9 smiLmE S AND ORGANIZATION . 

10 (a) REGISTER OF COPYRIGHTS.—Section 701(a) of 

11 title 17, United States Code, is amended to read as 

12 follows: 

13 "(a)(1) The President shall appoint, by and with the 

14 advice and consent of the Senate, the Register of Copy-

15 rights. The Register of Copyrights shall be paid at the 

16 rate of pay in effect for level IV of the Executive Schedule 

17 under section 5315 of title 5.". 

18 "(2) All administrative functions and duties under 

19 this title, except as otherwise specified, are the responsibil-

20 ity of the Register of Copyrights as director of the Copy-

21 right Office of the Library of Congress. The Register of 

22 Copyrights shall appoint all other officers and employees 

23 of the Copyright Office, who shall act under the Register's 

24 general direction and supervision.". 
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1 (b) ANNUAL REPORT.—Section 701(c) of title 17, 

2 United States Code, is amended to read as follows: 

3 "(c) The Register of Copyrights shall make an annual 

4 report to the Congress on the work and accomplishments 

5 of the Copyright Office during the previous fiscal year.". 

6 (c) REPEAL.—Section 701(e) of title 17, United 

7 States Code, is repealed. 

8 SEC . 104. COPYRIGHT OFFICE REGULATIONS. 

9 Section 702 of title 17, United States Code, is 

10 amended by striking the last sentence. 

11 SEC . 105. CONFORMING AMENDMENTS. 

12 (a) DEFINITIONS.—Section 101 of title 17, United 

13 States Code, is amended by striking the definition of the 

14 "country of origin" of a Berne Convention work. 

15 (b ) RECORDATION OF TRANSFERS AND OTHER DOC-

16 UMENTS.—Section 205(c) of title 17, United States Code, 

17 is amended by striking "but only if—" and all that follows 

18 through the end of paragraph (2) and inserting the follow-

19 ing: "but only if the document, or material attached to 

20 it, specifically identifies the work to which it pertains so 

21 that, after the document is indexed by the Register of 

22 Copyrights, it would be revealed by a reasonable search 

23 under the title or registration number of the work.". 

24 (c) INFRINGEMENT OF COPYRIGHT.—Section 501(b). 

25 of title 17, United States Code, is amended in the first 



6 

5 
1 sentenc e by striking ", subject to the requirements of sec-

2 tur n 411,". 

3 (d ) REMEDIES FO R INFRINGEMENT.—Section 504(a) 

4 o f title 17 , Unite d State s Code , i s amende d by striking 

5 "Excep t a s otherwise provide d by this title , an " and in -

6 serting"An" . 

7 TITL E n—COPYRIGHT ROYALT Y 
8 TRIBUNA L 
9 SEC . 201. COPYRIGHT ARBITRATION ROYALTY PANELS. 

10 (a ) ESTABLISHMEN T AND PURPOSE.—Section 80 1 o f 

11 titl e 17 , United State s Code , is amended to read as fol-

12 lows : 

13 "§801 . Copyrigh t arbitratio n royalt y panels : estab -

14 lishmen t and purpose 

15 "(a ) ESTABLISHMENT.—Th e Registe r o f Copyrights 

16 i s authorized to appoint and convene copyright arbitration 

17 royalt y panels to— 

18 "(1 ) mak e determination s concernin g th e ad-

19 justmen t o f the copyright royalt y rate s a s provided 

20 i n section 803; 

21 "(2 ) adjus t royalt y payment s unde r sectio n 

22 1004(a)(3) ; 

23 "(3 ) distribut e royalt y fee s deposite d wit h the 

24 Registe r o f Copyright s unde r section s 11 1 an d 
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1 119(b) in the event a controversy over such distribu-

2 tion exists; and 

3 "(4) distribute the royalty fees deposited with 

4 the Register of Copyrights under section 1005 in the 

5 event a controversy over such distribution exists 

6 under section 1006(c).". 

7 (b) MEMBERSHIP AND PROCEEDINGS.—Section 802 

8 of title 17, United States Code, is amended to read as 

9 follows: 

10 "§802. Membership and proceedings of copyright ar-

11 bitration royalty panels 

12 "(a) COMPOSITION OP COPYRIGHT ARBITRATION 

13 ROYALTY PANELS.—A copyright arbitration royalty panel 

14 shall consist of 3 arbitrators selected by the Register of 

15 Copyrights pursuant to subsection (b). 

16 "(b) SELECTION OP ARBITRATION PANEL.—Not 

17 later than 10 days after publication of a notice initiating 

18 an arbitration proceeding under section 803 or 804, and 

19 in accordance with procedures specified by the Register 

20 of Copyrights, the Register of Copyrights shall select 2 

21 arbitrators from lists of arbitrators provided to the Reg-

22 ister by parties participating in the arbitration. The 2 ar-

23 bitrators so selected shall, within 10 days after their selec-

24 tion, choose a third arbitrator from the same lists, who 

25 shall serve as the chairperson of the arbitrators. If such 
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1 2 arbitrators fail to agree upon the selection of a chair-

2 person, the Register of Copyrights shall promptly select 

3 the chairperson. 

4 "(c) ARBITRATION PROCEEDINGS.—Copyright arbi-

5 tration royalty panels shall conduct arbitration proceed-

6 ings, in accordance with such procedures as they may 

7 adopt, for the purpose of making their determinations in 

8 carrying out the purposes set forth in section 801. The 

9 arbitration panels shall act on the basis of a fully docu-

10 mented written record. Any copyright owner who claims 

11 to be entitled to royalties under section 111 or 119 or any 

12 interested copyright party who claims to be entitled to roy-

13 alties under section 1006 may submit relevant information 

14 and proposals to the arbitration panels in proceedings ap-

15 plicable to such copyright owner or interested copyright 

16 party. The parties to the proceedings shall bear the entire 

17 cost thereof in such manner and proportion as the arbitra-

18 tion panels shall direct. 

19 "(d) REPORT TO THE REGISTER OP COPYRIGHTS.— 

20 Not later than 180 days after publication of the notice 

21 initiating an arbitration proceeding, the copyright arbitra-

22 tion royalty panel conducting the proceeding shall report 

23 to the Register of Copyrights its determination concerning 

24 the royalty fee or distribution of royalty fees, as the case 

25 may be. Such report shall be accompanied by the written 
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1 record, and shall set forth the facts that the arbitration 

2 panel found relevant to its determination. 

3 "(e) ACTION BY COPYRIGHT ARBITRATION ROYALTY 

4 PANEL.—Within 60 days after receiving the report of a 

5 copyright arbitration royalty panel under subsection (d), 

6 the Register of Copyrights shall adopt or reject the deter-

7 mination of the arbitration panel. The Register shall adopt 

8 the determination of the arbitration panel unless the Reg-

9 ister finds that the determination is arbitrary. If the Reg-

10 ister rejects the determination of the arbitration panel, the 

11 Register shall, before the end of that 60-day period, and 

12 after full examination of the record created in the arbitra-

13 tion proceeding, issue an order setting the royalty fee or 

14 distribution of fees, as the case may be. The Register shall 

15 cause to be published in the Federal Register the deter-

16 mination of the arbitration panel, and the decision of the 

17 Register (including an order issued under the preceding 

18 sentence). The Register shall also publicize such deter-

19 mination and decision in such other manner as the Reg-

20 ister considers appropriate. The Register shall also make 

21 the report of the arbitration panel and the accompanying 

22 record available for public inspection and copying. 

23 "(f) JUDICIAL REVIEW.—Any decision of the Reg-

24 ister of Copyrights under subsection (e) with respect to 

25 a determination of an arbitration panel may be appealed, 
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1 by any aggrieved party who would be bound by the deter-

2 mination, to the United States Court of Appeals for the 

3 District of Columbia Circuit, within 30 days after the pub-

4 lication of the decision in the Federal Register. The pend-

5 ency of an appeal under this paragraph shall not relieve 

6 persons obligated to make royalty payments under sec-

7 tions 111, 119, or 1003 who would be affected by the de-

8 termination on appeal to deposit the statement of account 

9 and royalty fees specified in those sections. The court shall 

10 have jurisdiction to modify or vacate a decision of the Reg-

11 ister only if it finds, on the basis of the record before the 

12 Register, that the Register acted in an arbitrary manner. 

13 If the court modifies the decision of the Register, the court 

14 shall have jurisdiction to enter its own determination with 

15 respect to the amount or distribution of royalty fees and 

16 costs, to order the repayment of any excess fees, and to 

17 order the payment of any underpaid fees, and the interest 

18 pertaining respectively thereto, in accordance with its final 

19 judgment. The court may further vacate the decision of 

20 the arbitration panel and remand the case for arbitration 

21 proceedings in accordance with subsection (c).". 

22 (c) ADJUSTMENT OF COMPULSORY LICENSE 

23 RATES.—Section 803 of title 17, United States Code, is 

24 amended to read as follows: 
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1 " § 803. Adjustmen t of compulsory license rates 

2 "(a) PETITIONS.—In accordance with subsection (b), 

3 any owner or user of a copyrighted work whose royally 

4 rates are specified by this title, or by a rate established 

5 by the Copyright Royalty Tribunal before the date of the 

6 enactment of the Copyright Reform Act of 1993, or by 

7 a copyright arbitration royalty panel after such date of 

8 enactment, may file a petition with the Register of Copy-

9 rights declaring that the petitioner requests an adjustment 

10 of the rate. The Register of Copyrights shall make a deter-

11 mination as to whether the petitioner has a significant in-

12 terest in the royalty rate in which an adjustment is re-

13 quested. If the Register determines that the petitioner has 

14 a significant interest, the Register shall cause notice of 

15 this determination, with the reasons therefor, to be pub-

16 lished in the Federal Register, together with the notice 

17 of commencement of proceedings under this chapter. Ex-

18 cept as provided in subsection (b)(1), the rates set by a 

19 copyright arbitration royalty panel shall attempt to reflect 

20 what the fair market value of the use would be in the ab-

21 sence of a compulsory license. 

22 "(b) TYPES OP PROCEEDINGS.— 

23 "(1) CABLE.—In making determinations con-

24 cerning the adjustment of the copyright royalty rates 

25 in section 111, copyright arbitration royalty panels 
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1 shall make their determinations only in accordance 

2 with the following provisions: 

3 "(A) The rates established by section 

4 111(d)(1)(B) may be adjusted to reflect na-

5 tional monetary inflation or deflation, or 

6 changes in the average rates charged cable sub-

7 scribers for the basic service of providing sec-

8 ondary transmissions to maintain the real con-

9 stant dollar level of the royalty fee per sub-

10 scriber which existed on the date of the enact-

11 ment of the Copyright Reform Act of 1993, ex-

12 cept that— 

13 "(i) if the average rates charged cable 

14 system subscribers for the basic service of 

15 providing secondary transmissions are 

16 changed so that the average rates exceed 

17 national monetary inflation, no change in 

18 the rates established by section 

19 111(d)(1)(B) shall be permitted; and 

20 "(ii) no increase in the royalty fee 

21 shall be permitted based on any reduction 

22 in the average number of distant signal 

23 equivalents per subscriber. 

24 Copyright arbitration royalty panels may con-

25 sider all factors relating to the maintenance of 
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1 suc h level of payments including, as an ertenu-

2 atin g factor , whethe r th e cabl e industr y ha s 

3 bee n restraine d b y subscribe r rat e regulatin g 

4 authoritie s fro m increasin g th e rate s fo r th e 

5 basi c servic e o f providin g secondar y trans -

6 missions . 

7 "(B ) I n the event that the rules and regu-

8 lation s o f th e Federa l Communication s Com -

9 missio n ar e amende d a t an y tim e afte r Apri l 

10 15 , 1976 , t o permi t th e carriag e b y cabl e sys-

11 tern s o f additiona l televisio n broadcas t signal s 

12 beyon d th e loca l servic e are a o f th e primar y 

13 transmitter s o f suc h signals , th e royalt y rate s 

14 establishe d by section 111(d)(1)(B ) ma y be ad-

15 juste d t o ensur e tha t th e rate s fo r th e addi -

16 tiona l distan t signa l equivalent s resultin g fro m 

17 suc h carriage ar e reasonable i n the light o f the 

18 change s effecte d b y th e amendmen t t o suc h 

19 rule s an d regulations . I n determinin g th e rea -

20 sonablenes s o f rate s propose d followin g a n 

21 amendmen t o f Federa l Communication s Com -

22 missio n rule s and regulations, a  copyright arbi-

23 tratio n royalt y pane l shal l consider , amon g 

24 othe r factors, the economic impact on copyright 

25 owner s and users, except that no adjustment in 
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1 royalty rates shall be made under this subpara-

2 graph with respect to any distant signal equiva-

3 lent or fraction thereof represented by— 

4 "(i) carriage of any signal permitted 

5 under the rules and regulations of the Ped-

6 eral Communications Commission in effect 

7 on April 15, 1976, or the carriage of a sig-

8 nal of the same type (that is, independent, 

9 network, or noncommercial educational) 

10 substituted for such permitted signal, or 

11 "(ii) a television broadcast signal first 

12 carried after April 15, 1976, pursuant to 

13 an individual waiver of the rules and regu-

14 lations of the Federal Communications 

15 Commission, as such rules and regulations 

16 were in effect on April 15, 1976. 

17 "(C) In the event of any change in the 

18 rules and regulations of the Federal Commu-

19 nications Commission with respect to syn-

20 dicated and sports program exclusivity after 

21 April 15, 1976, the rates established by section 

22 111(d)(1)(B) may be adjusted to assure that 

23 such rates are reasonable in light of the 

24 changes to such rules and regulations, but any 

25 such adjustment shall apply only to the affected 
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1 television broadcast signals carried on those 

2 systems affected by the change. 

3 "(D) The gross receipts limitations estab-

4 lished by section 111(d)(1) (C) and (D) shall be 

5 adjusted to reflect national monetary inflation 

6 or deflation or changes in the average rates 

7 charged cable system subscribers for the basic 

8 service of providing secondary transmissions to 

9 maintain the real constant dollar value of the 

10 exemption provided by such section; and the 

11 royalty rate specified in such section shall not 

12 be subject to adjustment. 

13 "(E) With respect to proceedings under 

14 subparagraph (A) or (D), petitions under sub-

15 section (a) may be filed during 1995 and in 

16 each subsequent fifth calendar year. 

17 "(F) With respect to proceedings under 

18 subparagraph (B) or (C), petitions under sub-

19 section (a) may be filed within 12 months after 

20 an event described in either such subsection. 

21 Any change in royalty rates made pursuant to 

22 subparagraph (B) or (C) may be reconsidered 

23 in 1995 and each fifth calendar year thereafter, 

24 in accordance with subparagraph (B) or (C), as 

25 the case may be. 
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1 "(2) PHONORECORDS.—With respect to pro-

2 ceedings to adjust the copyright royalty rates in sec-

3 tion 115, petitions under subsection (a) may be filed 

4 in 1997 and in each subsequent tenth calendar year. 

5 "(3) COIN-OPERATED PHONORECORD PLAY-

6 ERS.—If a negotiated license authorized by section 

7 116 is terminated or expires and is not replaced by 

8 another license agreement under such section, the 

9 Register of Copyrights shall, upon petition filed 

10 under subsection (a) within 1 year after such termi-

11 nation or expiration, convene a copyright arbitration 

12 royalty panel. The arbitration panel shall promptly 

13 establish an interim royalty rate or rates for the 

14 public performance by means of a coin-operated pho-

15 norecord player of non-dramatic musical works em-

16 bodied in phonorecords which had been subject to 

17 the terminated or expired negotiated license agree-

18 ment. Such rate or rates shall be the same as the 

19 last such rate or rates and shall remain in force 

20 until the conclusion of proceedings by the arbitration 

21 panel, in accordance with section 802, to adjust the 

22 royalty rates applicable to such works, or until su-

23 perseded by a new negotiated license agreement, as 

24 provided in section 116(c). 
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1 "(4 ) NONCOMMERCIA L BROADCASTING.— A 

2 copyrigh t arbitratio n royalt y pane l ma y commence 

3 proceeding s to adjust th e copyright royalt y rates in 

4 sectio n 118 as provided in that section. 

5 "(5 ) DIGITA L AUDI O RECORDING.—Th e Reg -

6 iste r o f Copyright s shal l mak e adjustment s t o roy-

7 alt y payments unde r section 1004(a)(3 ) a s provided 

8 i n that section.". 

9 (d ) DISTRIBUTIO N OP COPYRIGHT ROYALTIES.—Sec -

10 tio n 80 4 of title 17 , United State s Code , i s amended to 

11 rea d as follows: 

12 "9804 . Distribution of copyright royalties 

13 "Th e distribution of royalties under this title shall be 

14 a s provided in section 111(d)(4) , 119(b)(4) , and 1007.". 

15 (e ) REPEAL.—Section s 80 5 through 810 of title 17, 

16 Unite d States Code, are repealed. 

17 (f ) CLERICAL AMENDMENT.—The table of sections at 

18 th e beginning of chapter 8 of title 17, United States Code, 

19 i s amended to read as follows: 
"See. 801 . Copyrigh t arbitratio n royall y panels: establishment an d purpose. 
"See. 802 . Membership an d proceedings o f copyright arbitratio n royalt y panels . 
"See. 803 . Adjustment o f compulsory license rates . 
"See. 804 . Distribution of copyright royalties." . 

2 0 SBC . SOt. JUKEBOX LICENSES . 

21 (a ) REPEA L O F COMPULSOR Y LICENSE.—Sectio n 

22 11 6 of title 17 , United States Code, and the item relating 
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1 to section 116 in the table of sections at the beginning 

2 of chapter 1 of such title, are repealed. 

3 (b) NEGOTIATED LICENSES.—(1) Section 116A of 

4 title 17, United States Code, is amended— 

5 (A) by redesignating such section as section 

6 116; 

7 (B) by striking subsection (b) and redesignating 

8 subsections (c) and (d) as subsections (b) and (c), 

9 respectively; 

10 (C) in subsection (b)(2) (as so redesignated) by 

11 striking "Copyright Royalty Tribunal" and inserting 

12 "Register of Copyrights"; 

13 (D) in subsection (c) (as so redesignated)— 

14 (i) in the subsection caption by striking 

15 "ROYALTY TRIBUNAL" and inserting "ARBI-

16 TRATION ROYALTY PANEL"; and 

17 (ii) by striking "the Copyright Royalty Tri-

18 bunal" and inserting "a copyright arbitration 

19 royalty panel"; and 

20 (E) by striking subsections (e), (f), and (g). 

21 (2) The table of sections at the beginning of chapter 

22 1 of title 17, United States Code, is amended by striking 

23 "116A" and inserting "116". 
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1 SEC . 203. PUBUC BBOADCASTING COMPULSOHY LICENSE. 

2 Section 118 of title 17, United States Code, is 

3 amended— 

4 (1) in subsection (b)— 

5 (A) by striking the first 2 sentences; 

6 (B) in the third sentence by striking 

7 "works specified by this subsection" and insert-

8 ing "published nondramatic musical works and 

9 published pictorial, graphic, and sculptural 

10 works"; 

11 (C) in paragraph (1)— 

12 (i) in the first sentence by striking ", 

13 within one hundred and twenty days after 

14 publication of the notice specified in this 

15 subsection,"; and 

16 (ii) by striking "Copyright Royalty 

17 Tribunal" each place it appears and insert-

18 ing "Register of Copyrights"; 

19 (D) in paragraph (2) by striking "Tribu-

20 nal" and inserting "Register of Copyrights"; 

21 (E) in paragraph (3)— 

22 (i) by striking the first sentence and 

23 inserting the following: "In the absence of 

24 license agreements negotiated under para-

25 graph (2), the Register of Copyrights shall, 

26 pursuant to section 803, convene a copy-
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1 right arbitration royalty panel to determine 

2 and publish in the Federal Register a 

3 schedule of rates and terms which, subject 

4 to paragraph (2), shall be binding on all 

5 owners of copyright in works specified by 

6 this subsection and public broadcasting en-

7 tities, regardless of whether such copyright 

8 owners have submitted proposals to the 

9 Register of Copyrights."; 

10 (ii) in the second sentence— 

11 (I) by striking "Copyright Roy-

12 alty Tribunal" and inserting "copy-

13 right arbitration royalty panel"; and 

14 (II) by striking "clause (2) of 

15 this subsection" and inserting "para-

16 graph (2)"; and 

17 (iii) in the last sentence by striking 

18 "Copyright Royalty Tribunal" and insert-

19 ing "Register of Copyrights"; and 

20 (F) by striking paragraph (4); 

21 (2) by striking subsection (c); and 

22 (3) in subsection (d)— 

23 (A) by redesignating such subsection as 

24 subsection (c); 
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1 (B ) b y strikin g "t o th e transitiona l provi -

2 sion s of subsection (b)(4), and"; and 

3 (C ) b y striking "Copyrigh t Royalt y Tribu-

4 nal " an d insertin g "copyrigh t arbitratio n roy -

5 alt y panel". 

6 8EC . 204. SECONDABT TRANSMISSIONS BY SUPEBSTATIONS 

7 AN D NETWOB K STATION S FO B PRIVAT E 

8 VIEWING . 

9 Sectio n 11 9 o f titl e 17 , Unite d State s Code , i s 

10 amended — 

11 (1 ) in subsection (b)— 

12 (A ) i n paragrap h (1 ) b y strikin g " , afte r 

13 consultatio n with th e Copyrigh t Royalt y Tribu-

14 nal, " each place it appears; 

15 (B ) i n paragrap h (2 ) b y strikin g "Copy -

16 righ t Royalty Tribunal" and inserting "Register 

17 o f Copyrights"; 

18 (C ) i n paragrap h (3 ) b y strikin g "Copy -

19 righ t Royalty Tribunal" and inserting "Register 

20 o f Copyrights"; and 

21 (D ) in paragraph (4)— 

22 (i ) b y strikin g "Copyrigh t Royalt y 

23 Tribunal " each place it appears and insert-

24 in g "Register of Copyrights"; 
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1 (ii) by striking "Tribunal" each place 

2 it appears and inserting "Register"; and 

3 (iii) in subparagraph (C) by striking 

4 "conduct a proceeding" in the last sen-

5 tence and inserting "convene a copyright 

6 arbitration royalty panel"; and 

7 (2) by striking subsection (c) and inserting the 

8 following: 

9 "(c) DETERMINATION OF ROYALTIES.—The royalty 

10 fee payable under subsection (b)(1)(B) shall be that estab-

11 lished by the Copyright Royalty Tribunal on May 1, 1992, 

12 as corrected on May 18, 1992.". 

13 SEC . 205. CONFORMING AMENDMENTS. 

14 (a) CABLE COMPULSORY LICENSE.—Section 111(d) 

15 of title 17, United States Code, is amended as follows: 

16 (1) Paragraph (1) is amended by striking ", 

17 after consultation with the Copyright Royalty Tribu-

18 nal (if and when the Tribunal has been con-

19 stituted),". 

20 (2) Paragraph (1)(A) is amended by striking 

21 ", after consultation with the Copyright Royalty Tri-

22 bunal (if and when the Tribunal has been con-

23 stituted),". 

24 (3) Paragraph (2) is amended by striking the 

25 second and third sentences and by inserting the fol-
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1 lowing : "Al l fund s hel d b y th e Secretar y o f th e 

2 Treasur y shall be invested in interest-bearing United 

3 State s securitie s fo r late r distributio n b y th e Reg -

4 iste r in the event no controversy over distribution ex-

5 ists , o r b y a  copyrigh t arbitratio n royalt y pane l i n 

6 th e event a controversy over such distribution exists. 

7 Th e Registe r shal l compil e an d publis h o n a  semi -

8 annua l basis , a  compilatio n o f al l statement s o f ac-

9 coun t covering the relevant 6-month period provided 

10 b y paragraph (1) of this subsection.". 

11 (4 ) Paragraph (4)(A) is amended— 

12 (A ) b y striking "Copyrigh t Royalt y Tribu-

13 nal " an d insertin g "Registe r o f Copyrights" ; 

14 an d 

15 (B ) b y strikin g "Tribunal " an d insertin g 

16 "Register" . 

17 (5 ) Paragrap h (4)(B ) i s amende d t o rea d a s 

18 follows : 

19 "(B ) After th e first da y of August of each 

20 year , the Register of Copyrights shall determine 

21 whethe r ther e exist s a  controvers y concernin g 

22 th e distribution o f royalt y fees . I f th e Registe r 

23 determine s that n o such controversy exists, the 

24 Registe r shall , afte r deductin g th e Copyrigh t 

25 Office' s reasonabl e administrativ e cost s unde r 
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1 this section, distribute such fees to the copy-

2 right owners entitled, or to their designated 

3 agents. If the Register finds the existence of a 

4 controversy, the Register shall, pursuant to 

5 chapter 8 of this title, convene a copyright arbi-

6 tration royalty panel to determine the distribu-

7 tion of royalty fees.". 

8 (6) Paragraph (4)(C) is amended by striking 

9 "Copyright Royalty Tribunal" and inserting "Reg-

10 ister of Copyrights". 

11 (b) AUDIO HOME RECORDING ACT.— 

12 (1) ROYALTY PAYMENTS.—Section 1004(a)(3) 

13 of title 17, United States Code, is amended— 

14 (A) by striking "Copyright Royalty Tribu-

15 nal" and inserting "Register of Copyrights"; 

16 and 

17 (B) by striking "Tribunal" and inserting 

18 "Register". 

19 (2) DEPOSIT OP ROYALTY PAYMENTS.—Section 

20 1005 of title 17, United States Code, is amended by 

21 striking the last sentence. 

22 (3) ENTITLEMENT TO ROYALTY PAYMENTS.— 

23 Section 1006(c) of title 17, United States Code, is 

24 amended by striking "Copyright Royalty Tribunal" 
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1 an d insertin g "Registe r o f Copyright s shal l conven e 

2 a  copyright arbitration royalty panel which". 

3 (4 ) PROCEDURE S FO R DISTRIBUTIN G ROYALT Y 

4 PAYMENTS.—Sectio n 100 7 of title 17 , United States 

5 Code , is amended— 

6 (A ) in subsection (a)(1) b y striking "Copy-

7 righ t Royalty Tribunal" and inserting "Register 

8 o f Copyrights"; 

9 (B ) in subsection (b)— 

10 (i ) b y strikin g "Copyrigh t Royalt y 

11 Tribunal " and inserting "Register of Copy-

12 rights" ; and 

13 (ii ) b y striking "Tribunal " each place 

14 i t appears and inserting "Register"; and 

15 (C ) in subsection (c)— 

16 (i ) b y strikin g th e firs t sentenc e an d 

17 insertin g "I f th e Registe r find s th e exist -

18 enc e o f a  controversy , th e Registe r shall , 

19 pursuan t to chapter 8 of this title, convene 

20 a  copyright arbitration royalty panel to de-

21 termin e th e distributio n o f royalt y pay -

22 ments." ; and 

23 (ii ) b y striking "Tribunal" each place 

24 i t appears and inserting "Register". 
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1 (5) ARBITRATION OP CERTAIN DISPUTES.—Sec-

2 tion 1010 of title 17, United States Code, is 

3 amended— 

4 (A) in subsection (b)— 

5 (i) by striking "Copyright Royalty 

6 Tribunal" and inserting "Register of Copy-

7 rights"; and 

8 (ii) by striking "Tribunal" each place 

9 it appears and inserting "Register"; 

10 (B) in subsection (e) by striking "Copy-

11 right Royalty Tribunal" each place it appears 

12 and inserting "Register of Copyrights"; 

13 (C) in subsection (f)— 

14 (i) by striking "Copyright Royalty 

15 Tribunal" each place it appears and insert-

16 ing "Register of Copyrights"; 

17 (iii) by striking "Tribunal" each place 

18 it appears and inserting "Register"; and 

19 (iii) in the third sentence by striking 

20 "its" and inserting "the Register's"; and 

21 (D) in subsection (g)— 

22 (i) by striking "Copyright Royalty 

23 Tribunal" and inserting "Register of Copy-

24 rights"; and 
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1 (ii) by striking "Tribunal" each place 

2 it appears and inserting "Register". 

3 TITL E m—GENERA L 
4 PROVISION S 
5 SEC . 301. EFFECTIVE DATE. 

6 (a) TITLE I.— 

7 (1) IN GENERAL.—Except as provided in para-

8 graph (2), the amendments made by title I take ef-

9 feet on the date of the enactment of this Act. 

10 (2) SECTION 103.—The amendments made by 

11 section 103 take effect on January 1, 1994. 

12 (b) TITLE LL—The amendments made by title II 

13 take effect on January 1, 1994. 

14 (c) EFFECTIVENESS OF EXISTING RATES AND DIS-

15 TRIBUTIONS.—All royalty rates and all determinations 

16 with respect to the proportionate division of compulsory 

17 license fees among copyright claimants, whether made by 

18 the Copyright Royalty Tribunal, or by voluntary agree-

19 ment, before the effective date set forth in subsection (b) 

20 shall remain in effect until modified by voluntary agree-

21 ment or pursuant to the amendments made by this Act. 

70-857 0 - 9 3 - 2 
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Mr. HUGHES . The Chair recognizes th e distinguished rankin g Re-
publican, Mr. Moorhead. 

Mr. MOORHEAD. Thank you, Mr. Chairman. 
The CR T and the Copyrigh t Offic e hav e bee n o f great concer n t o 

this subcommitte e fo r man y years . Th e CR T wa s created  b y thi s 
subcommittee i n 1976 . I n th e 101s t Congres s I  offere d a n amend -
ment tha t raise d th e leve l o f the Registe r o f Copyright s t o tha t o f 
the Commissione r o f Patents alon g with salar y an d staf f increases . 

H.R. 89 7 ha s som e goo d ideas , bu t i t als o ha s som e provision s 
that I  a m jus t no t sur e about . Fo r example , th e abolitio n o f th e 
present statutor y incentive s t o th e Register . Th e vas t majorit y o f 
materials receive d no w b y th e th e Librar y throug h copyrigh t ar e 
not obtained by mandatory deposi t but through voluntar y registra -
tion stimulate d b y th e statutor y incentive s o f requirin g statutor y 
damages an d attorne/ s fee s whic h thi s bil l woul d eliminate . Wha t 
effect woul d thi s abolitio n hav e o n th e Library' s abilit y t o gathe r 
the necessar y deposit s o f books an d othe r copyrighte d materia l s o 
essential t o its effective operation ? 

The Registe r o f Copyright s ha s bee n appointe d b y th e Libraria n 
of Congres s fo r th e pas t 10 0 years . Althoug h th e Libraria n i s ap -
pointed by the President with the advise and consent of the Senate , 
his positio n ha s been , ove r the years , nonpolitical . Th e Registe r o f 
Copyrights' position i s eve n mor e nonpolitical . Wha t wil l be gaine d 
by making the Register a Presidential appointment ? 

Presidential appointment s o f th e Copyrigh t Royalt y Tribuna l 
have no t necessaril y enhance d th e prestig e o f that office . Appoint -
ments o f Commissioners wit h expertise in copyrigh t or communica-
tions la w hav e bee n scarce . Neithe r Republican s no r Democrati c 
Presidents have distinguished themselves i n this regard. 

But i n spit e o f that, th e CR T has don e th e job it wa s create d t o 
do. I t ha s ha d it s up s an d downs , bu t it s proceeding s an d deter -
minations have worked. We may need to review its inner workings. 
We ca n establis h legislativ e qualification s fo r Commissioner s be -
cause I  don't believe tha t w e ar e goin g to sav e mone y b y it s aboli -
tion or necessarily improv e the quality of their decisions by switch -
ing t o arbitratio n panels . On e proble m wit h arbitratio n panel s i s 
that the y don' t hav e a  continuit y tha t continue s throug h wit h a 
policy fro m yea r t o yea r tha t th e peopl e wh o ar e dependen t upo n 
now th e Tribuna l fo r distribution s o f fund s hav e com e t o depen d 
upon an d t o have som e ide a wha t woul d happen . I  think tha t con-
tinuity is necessary . 

Maybe the testimony this morning will change by mind. 
Thank you, Mr. Chairman. 
Mr. HUGHES . Thank you, Mr. Moorhead. 
Our first pane l thi s mornin g consists o f the three Commissioner s 

of th e Copyrigh t Royalt y Tribunal : Cind y Daub , Bruc e Goodman , 
and Edward Damich. 

Commissioner Daub was nominated by President Bush as a Com-
missioner o f the Copyright Royalty Tribunal on September 6 , 1989 , 
and following her confirmation b y th e Senat e began he r 7-yea r ap-

Eointment. Commissioner s Damic h an d Goodma n wer e appointe d 
y President Bush on September 3, 1992 , and are currently servin g 

as recess appointments . 
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Commissioners, if you will come forward now, we would appre­
ciate it. We have received copies of your written testimony which, 
without objection, will be made a part of the record in full. I am 
going to ask you to proceed as you see fit. 

Mr. MOORHEAD. Mr. Chairman, while you are waiting for the 
witnesses to come forward, I have a 2-page memorandum I re­
ceived by fax from the highly respected Register of Copyrights, Bar­
bara Ringer, and I would like to put her letter into the record. 

Mr. HUGHES. Without objection, so ordered. If any other mem­
bers have statements they would like to submit, they will be re­
ceived, without objection. 

[The memorandum follows:] 



30 

COMMITTEE FOB LITERAR Y PRORRTV STUDIE S 

O a f Oontmttl 
SekatF.WMa 
FrekaCOnr 
HcnvP.Ctaff 
lohaHmjr 
Inula Ka^ja 
fabnM> Kwiocri 

BBtaaRJnMC 
RotigtW«<tnw«Ol 

Tot Hon. Wllllaa I, Hughes, Hon. Barney Frank, Hon. Carlo* J. Hoorhaad 
Sabeoaalttae oa Intellectual Property and Judlolal Administration 

oet Hon. Dannla DeConalni, Hon. Orrln 0. Hatch, Register Ralph Oman 

Bayden Gregory, ton Mooney, Karon Bofab, 
Oarrell Pinathlare, inn H i r H m 

Proai Irwin Karp, John M. Kernochen, Barbara Ringer 

Rat Copyright Reform Act of 1W3t H.R. 897. 3. 373 

¥• oppose H.R. 897 In Its praaant fora and urge that your Sabeoa­
alttae sohedule additional hearlnge la a few weeks ao that we and other 
organtaatlona concerned with reform of the Copyright Act aan teatlfy about 
our objections to the BUI, propose needed ohaagee, and answer your ques­
tions concerning our view* — sad have a reasonable tlae to prepare our 
testlaony and statements. 9ia few days between our obtaining the Bill and 
toaorrow's hearing did not give us sufflolent tlae to provide you with a 
full atateaent of oar position. Ve will do so. Ve wish, however, to cake 
these contents on tha eve or the hearings. 

Ve believe eeotions 412 and 411(a) should be ellalaated from tha 
Copyright Act, but not by enacting H.R. 897 la its present fora. In 1989, 
Irwin Karp testified on the Inequities of Section 412 and urged the House 
and Senate subooaaitteea on copyright to Meliorate thee, neither the 
Subooaalttees, ner author or user groups, Indicated any Interest in revil­
ing or eliminating Saotloa 412| nor did the Congress choose to eliminate 
Seetlon 411(a) with respeot to American authors when It bad tha opportunity 
to do ao when enaotlng the Berne Convection Iapleaantatioa Aot. 

Having thus accepted and lived with these eeotions for several 
years, ws believe the Subooaalttees and the organisations that support 
Immediate passage of H.S. 897 to eliminate thaa can afford to wait a few 
aoaths more while tha Subcommittees consider the Bill's aaandaent to pro­
vide alternative incentive* for voluntary registration to replace 

40 Woodland Drive. Rye Brook, N Y 10573 (914) 939-5396 
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sections 411(a) and 412. We will suggest SOBS of these, and others can be 
found. 

Ve believe there Is so sound reason why the Register of Copyrights 
should be appointed by the President rather than by the Librarian of Con­
gress who Is a Presidential appolntae. Librarians of Congress have appoint­
ed Registers of Copyright for the last century, and the system haB worked 
veil — giving the Country a series of qualified, non-polltlcal Registers, 
Including Arthur Plsher, Abraham Kaalnstein and Barbara Ringer, who initi­
ated and successfully conducted the nonumental 20-year prograa to overhaul 
the United States Copyright Aot. The Buckley decision would not require 
that the Register be a Presidential appointee if the dispute-resolving 
functions of the Copyright Royalty Tribunal were transferred to "ad hoo 
arbitration panels" in the Copyright Office or if the Register distributed 
fees or deolded appeals of deolsions by the arbitration panels. 

We believe, however, that the Copyright Royalty Tribunal should be 
restructured not abolished. The Tribunal approach has several advantages 
over ad hoc arbitration, inoludlng the essential continuity (which Comals-
sloner Edward J. Danish stressed in his letter to you) and adherence to 
precedent which the Tribunal, even in restructured fora, would provide. 
There are other serious problems with °ad hoc arbitration" that should be 
examined in subsequent hearings. 

• •  •  * 

The Conaittee for Literary Property Studies Is an Informal, not-for-profit, 
non-funded group. It conceived and proposed the 1992 Automatic Copyright 
Renewal Amendment to the Copyright Aot. Its aoicus curiae brief In the 
"Rear Window" case was cited by Justice O'Connor as providing one of the 
fundamental reason}for upholding the conclusion reached by her majority 
opinion. 

Barbara Ringer is the forcer Register of Copyrights. 

John M. Kernochan is Sash Professor Bneritua of Law at the Colunbla Univer­
sity Law School and Direotor of its Center for Law and the Arts. 

Irwin Karp was counsel to the Authors League of America for 33 years, he 
and chaired the State Departnent's Ad Roc Working Iroup on U.8. Adherence 
to the Berne Convention. Re has testified frequently before the 
Subcommittee on copyright and related issues. 
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Mr. HUGHES. Why don't we begin with you, Ms. Daub? We have 
your statement, which will be made a part of the record. You may 
summarize, hopefully, and we will go on to the other two Commis­
sioners. 

STATEMENT OF CINDY S. DAUB, CHAIRMAN, COPYRIGHT 
ROYALTY TRD3UNAL 

Ms. DAUB. Thank you, Mr. Chairman. Mr. Chairman, Congress­
man Moorhead, Congressman Reed, Congressman McCollum, I am 
honored to have this opportunity to testify before you this morning. 
It is unfortunate that we, the Commissioners of the Copyright Roy­
alty Tribunal, are not appearing here today as a unified body with 
the same purpose in mind, the preservation of the Copyright Roy­
alty Tribunal. Therefore, the detailed statement I am now submit­
ting for the record and my oral remarks represent my personal 
views. My remarks will be twofold in nature, and I certainly hope 
to complete them in the limited time provided. 

First, Mr. Chairman, I too watched with a keen interest Presi­
dent Clinton's first address to the Nation. I strongly support and 
applaud the President's attempt to streamline the Federal Govern­
ment and eliminate wasteful bureaucracy. However, Mr. Chairman, 
if that is your goal, then the Copyright Reform Act of 1993 is not 
the way to achieve it. Your statement introducing the bill describes 
it as a win-win bill that will eliminate an unnecessary agency, re­
duce the size of the legislative branch employment and remove bu­
reaucratic obstacles to the enforcement of copyright. 

On the surface the bill seems to appeal. But even a brief look be­
hind the political pump reveals that this bill will have the contrary 
effect. This committee is well aware of the CRT's statutorily man­
dated areas of responsibilities. Therefore, I would like to briefly 
state our accomplishments during the year 1992 to show you just 
a glimpse of our workload and its importance. 

During the fiscal year 1992 oral hearing for the 1989, cable roy­
alty distribution alone lasted from October through December. This 
began September 1991. And distribution of all of the 1989 cable 
royalties has been completed. We also made a 90-percent partial 
distribution of the 1990 cable royalties and had to grapple with a 
complicated motion to dismiss one of the claimants which had 
based its claim on a unique statutory interpretation. 

In February of the same year, the CRT assembled an arbitration 
panel for the purpose of adjusting the satellite rate, and then re­
viewed the panel s determination to assess whether it complied 
with the statutory criteria. Upon finding that the determination 
was reasonable, CRT adopted and published it in May 1992. 

During the same calendar year of 1992 the CRT also held the 
combined 1989, 1990, 1991 satellite royalty distribution hearing. 
During May through December 1992 the CRT had held a paper 
hearing to determine the new rates and terms for public broadcast­
ing. 

In addition to all of the above, during the latter part of 1992 the 
Tribunal also had to deal with the implementation of the new 
Audio Home Recording Act, a new and additional responsibility as­
signed to the CRT by your committee and the Congress just last 
year. The Tribunal held an informal meeting with the parties af-
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fected by the new act and issued an advanced notice of rulemaking 
to implement the act. 

Mr. Chairman, most notably, all of this work was accomplished 
with the limited resources we have, with the Tribunal's total staff 
of nine, including the three Commissioners present here today—al­
though my two colleagues were not there for the most of the year. 

Though Congress appropriated funds for 18 positions 16 years 
ago, our total staff of 9 are fewer in number today than when we— 
the first Tribunal had a staff of 10 people. Not many Federal agen­
cies can claim that although their responsibilities have increased 
they operate with fewer people today than when they were created. 

Mr. Chairman, in your statement you described the CRT as a 
broken and unnecessary agency. The CRTs record would dispute 
your assessment. The only study done by the General Accounting 
Office at the request of Congress examined the operation of our 
agency. The GAO concluded in its report that "It is clear the Tribu­
nal was given a very difficult task with no technical support and 
minimal authority with which to work." In fact, with few remands 
all of the CRT's determinations were affirmed by the appellate 
courts. 

Mr. Chairman, in your statement you argued the bill would bene­
fit the taxpayers. I would beg to differ with you. Eighty-six percent 
of the total current operating budget of $911,000 comes from royal­
ties and only 14 percent or $130,000 from taxpayers. Our total 
budget is less than Vss of 1 percent, administering approximately 
$200 million of copyright royalties annually. Just for the record, 
during the past 16 years the Tribunal distributed over $1 billion 
in cable royalties alone. The Tribunal is the only pay-as-you-go 
Federal agency that I know of, with the exception of perhaps the 
Federal Reserve Board. 

The Appropriations subcommittee chairman, Mr. Vic Fazio, has 
referred to the agency as exemplary in frugality and has regularly 
lauded the Tribunal's efficiency and professionalism. In the words 
of Chairman Fazio during the 1993 appropriations hearing, he 
said, "When you think of all the money adjudication costs, it is an 
incredible total and small amount of public funds to make it all 
happen. You, CRT, are really doing the job. You have not taken ad­
vantage at all of the sources of revenue that you have coming to 
you. I think everyone on the Tribunal has operated in a very busi­
ness and professional-like manner." 

Mr. Chairman, you also mentioned that the royalty claimants 
would benefit from cost savings. A careful review of the proposal 
discloses that not only will it not save these parties any money, it 
will likely increase their costs. The bill proposes to impose addi­
tional responsibilities on the Register of Copyrights. It is inconceiv­
able that the Register will be able to perform these additional re­
sponsibilities without a staff. Unlike the Tribunal which funds 86 
percent of its operating costs with the royalties, the Register's cost 
of operation may have to be fully funded with taxpayer dollars. 

There will also be additional costs in setting up the internal 
working of this new shop, and, of course, dismantling the current 
Tribunal. Additionally, Mr. Chairman, the use of an arbitration 
panel has the following drawbacks. No. 1, it would not provide nec­
essary stability to properly perform CRTs current functions. No. 2, 
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arbitrators would not be required to undergo the scrutiny of a Sen­
ate confirmation. Such scrutiny serves to weed out potential and 
actual conflicts of interest in an area which involves hundreds of 
millions of dollars. 

No. 3, since the arbitrator's compensation depends on the length 
and complexity of the proceeding, unlike Commissioners, whose 
salaries are not contingent upon these factors, there would be an 
incentive to prolong the proceeding. 

No. 4, since an arbitration panel would not be convened until 
there is a controversy, the arbitrators would not be available to fa­
cilitate settlements, nor would they have the incentive to do so. 

No. 5, an arbitration panel's rates would not be any closer to 
marketplace rates than CRTs rates because the panel would be re­
quired to operate under the same statutory restraints that have ap­
plied to the Tribunal. Moreover, the panel's rates would not be any 
closer to marketplace rates than CRTs since CRT has historically 
made every effort to determine a rate that is as close as possible 
to a free marketplace. 

No. 6, this will also increase the claimants' cost because panel 
determinations are not binding on future panels. The establish­
ment of precedent by the CRT has been a predominant impetus be­
hind the long history of settlements. In essence, the parties will be 
reinventing the wheel with each and every proceeding under the 
proposed bill. 

No. 7, an additional detriment is the fact that the panel's deci­
sions may have to be reviewed by the courts. 

In addition, Mr. Chairman, transferring CRT responsibilities to 
the Copyright Office will destroy the independent nature of the en­
tity that not only determines distribution among copyright owners 
but sets rates for copyright users. Independence from the Copyright 
Office is essential since the Copyright Office has historically been 
viewed, rightfully or wrongfully, by industry as the defender of the 
copyright owner, which would hamper the Copyright Office's ability 
to perform the most essential role of settlement facilitator. 

The Tribunal has always operated with the overriding philosophy 
that it is an independent agency free from political pressures, en­
gaged in balancing the equities of copyright owners and copyright 
users based solely on the record evidence placed before it. The CRT 
has always prided itself on being neither owner friendly nor user 
friendly, but a complete neutral arbiter. 

Mr. Chairman, now this brings me to address your comment on 
the Commissioners feuding. Mr. Chairman, the subject matter I am 
about to address is not a pleasant one. However, in view of the fact 
that your statement reveals certain perceptions of CRT Commis­
sioners and because of the positions my colleagues have taken, I 
must address them by describing to you some of the circumstances 
which have prevailed at the Tribunal recently. 

My friends and my two colleagues who are seated here today who 
are recess appointees, as you pointed out, who arrived at the Tribu­
nal simultaneously, asked me as the Chairman of the agency to 
sign off on the purchase of expensive personal items which the 
agency did not need. Included were personal computers and print­
ers with additional parts such as modems that were compatible 
with home systems for their private offices, requests for 
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speakerphones, dictaphone equipment. When they were told by my­
self and the staff administrator the agency had no money to pur­
chase those items, I was told to delay the hearing date of the Gen­
eral Counsel who was already scheduled to arrive, as well as to 
make cuts from the agency employees' compensation. I objected, 
but I was outvoted. They requested agency funds for their personal 
swearing-in reception, which I objected to given our shortage of 
funds. However, subsequently I was told that they had used CRTs 
postage meter for 500-plus invitations for that reception. 

It became clear as time passed that one of the Commissioners 
may be conducting private business for profit within CRTs office. 
Commissioner Goodman founded a private company called FYI 
Networks, Inc., shortly before he was nominated to the current po­
sition and currently is the president of that company. 

Mr. Chairman, with your permission, I have a couple of docu­
ments I would like to present to you, and that would be self-explan­
atory. 

Mr. HUGHES. Without objection, it will be so received. Staff will 
receive the documents. 

[The documents follow:] 
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A P P E N D I X 1 

CONFIDENTIAL DECLOSDBE AGREEMEN T 

H a s Agui i mi J i r g f n i f m l n tD b y and between the FYINetwoilc, Tnc, , 5335 Wisconsi n 
Avenue, Stat e 300, WffJifngrm, O . C 20015-200 3 ( T O * ) and Geaxge A. TejaduTa , 310 St. 
Mary's, Son s 2201 , Sa n Antomo, Texas 7320 5 (Tavestcc") . 

wjtiwaeflini 

^yin maTjEBtoi H ideas , P^WM K i*. ao d ^r^l^rff, m * "^ftpp s&atssy , DOCQ]£ , poteQ&s l ^i** 1 »n^i^ 
vHirfnrs, an d cossolBnts , addresse s an d tflcitrac nnrnhr n (berdmftt t iirfmn l t o a s the 
TfTfftf||u^iftn^ uiii n aw l wpfry Tjdje . and ?n̂ *̂ r*^ vescd Tjbetesn , an d bavina is e juiuiuiji. Y t o 

uttQOse Sai d vUXQB^B8SlflD v 

WHEREAS, F fl desire s to disdosetD Investor rJs Inftnnarion for Investor's ewtaarion 
OI SaOtt XDSOflBSuOft lOT IQVCStZDBQX OtHPOSfiST 

JQ oxner co ueoecnnne ns ^STCStoeox QODSD&UI 

' NO W THEREFORE, i n view o f titemnnal  covenant ] herein and considaanon flowing 
l̂ i iiii j-ipf c o f th e p " ' '« to th e otber , Ut e patties I T * 1 ' ' agre e t o the ""•« « an d conditions 
C0BEQOCO> OBEXD* 

1 . ]Vwit« îw p f am*— n#*r tw nflafcfrar liTirarff nreihn* ordtSctOSCt D OtfaflS , OT pODH1l tDC USD 
Off QiSClOSDlB Of* I f f ? 3SD0C £ QT toft XflSOOHOSBiL tOCBBOtBff HTB DOC JSXBOBB u0» OBBBlS COflCQOXXOR 
OJ£ uBVCtOOX&CO C OI tBB JQEQX3BSQOB TVXDSOXft XDCSt XOOGEHB2 ̂ BBDDJCQ fldoQDSCXOA tO QO SO uQOl 
FYI; 

2 . Investo r dgcecs s ot to (ftcfose to any nDSBD ônZEd pttty the ficc tins. FYI is nurtaguug , 
OTplatBStOIXBDJDBav *  «—wru ^ jimga^mfftfiij^ pmi4iw«f t «t p remr>*jirw y iwitrf iM m  r w f  rfaiprf in a n y 
m y t O t& B Tiifiu wMtuw * 

3 . Ta^avil^ V • • i rJ i i>c«wiAr iy P*^<it*th»»»ffiy TiiWaiiiifiif m ^ f | n »H frpym  £ V l thai ! ha» map-rl try 

4. ID . OCQCX to svos l olsciiOBncc or fwfi • iwtti «n  ̂gu y other p—ron., firn,  CIDPORDO D o r 
i iwvj jr inn ,I im3mragrcqtofea 
he wQ I trac soch . I&ftnnAxoa 0  ognfioeBn l sod w& h «tt ?*»r*t* tt e fff 1* IVBTP T o f c m s s 
XOWCSfiOT G B 8 u Q 9 W 9D XCSDOCCt D AtS OVU *aB0OHSDDA^VI]XC&DC> uOCS> DOC WtSft tD hSVBOBDQSDCu 
Of iSUfiUllDjBEU a EEDWCTCa % JDVCSOBT SHSM htWQ DO O D Q B O O Q I D XCSDCC t 0» SO d TflfflfTTal f 1TTT1 , 
which is? 

a. mrii«pwirieagy rilwfi  rj— l tr y fimpgnr  mftliryvfl - ^*n»ffc o f tfal S <&StfCSB£t OT V I S 
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already known to Investor at the tftnc of ibis dtsdossre; 
b. PnhBd y known or *»• "i"" pnbficty known by The actions at dnr d pW*T 

4, lus îziQlf y received by Investor tnder snobfigstunof coifl^deiixattfyfiKnnatna d 
ps i^ ia sccordssce'wo b theog&isgiixnBd to brcscorby soo n third party; or 

& Annoye d in writing by wri ter release by Cminany . 

5. Investo r shaflbeanided, a t to option, to SBbjtst the i i n ^ ^ 
in W < jn r ip i i iw il T T aj-111 jiffl-rf ^fl  ft\  ^ffa*tr« » yirf t Tilfi'miiiilii m m  yrnpTnya m nf TmHranr <fp^ ^ 

employees shal l b e required to bold Slid isfitonatlon to the ssmc <t»p» * of caBfidentaStf a s 
ItrvBimr, who sball be responsible for any boadi -

Q . f i O QD981&Q Q C B OSEV^BSltt IS SSStDDBCl v7> nO T D2V D C t Q D u tt ĵ HIOS K fifVeSDOT t/7 IB S 
CnnfiArtrthA Msciosnr e Agreement , othe r than thai of treating th e bitoauio o a s >*»«•"*»*«< 
above. ACCEPTANC E O F THE INFORMATIO N SHAL L NO T GIV E INVESTO R TH E 
XB3HT TO USE THE INFORMATION FOR OTHER THAN THE SPECIFIED PURPOSES. 

7. Upo n raqnest by FYI , Investo r will temm t o F f l a f l crigina b an d all copies of the 
ytinjjir ny^piijQ JB tQ6' POSBESDOtt Of fiWCStflf-

2_ A u COOOsfiDEBCSfiDnS w OQOCCSB 2Q0*6XCDSQ&C$ Of fljfOTXBcttEOQ GDfflEDpbfflBu OECC^AflBll 0 6 
sent to the parses attbexespecttve addresses ncg above mnrifirtfrt 

9. I n the event tha t an y CD C or most o f ibe pnvisksi s connune d in mis Ccannjesna l 
TVyioijie AOT**^** ^ «*»flp i fo r any itason, be ndd to b6 isvafid, ifl»yi t o r nneaftaxeanle is 
sztT xespect. socb mvafiditT- *̂ fKr*̂ y O F HDcsobcccujiuly snsl l not iifT*** * any oocr piovBton 
^ yt^wfrx^afcf ^ I f rf T W ^ ^ K ^ W ^TtafWMf i I W W B H . Arfrfrrinrraffy , f a He n eff a ri TPmHi L illegal , 

or unwifaiT^M* pcovisxon v diet e snai l b6 ̂ WfTTiff to be added annsnEnicaBTyas a ntc. of this 
/TfffifT*T««q̂ 3T T>f«t>inoTT ^ AUU •••Mipi^ a uiufiiipa as sinnhrto socn.provision.assnailbevafid , 

W WITNES S WHEREOF , th e patties b o n o hav e othe r attrntA Ha s iuaiuiueu i 
'06fl3S6iVCS Of l t fV6 C8U9EQlEbl5 IOSn^nB£BX TO 06 CXCflDBQ DVoieff CffllV aVOlOHZBBICPDtSCStUnfCS. 

/fex 
byr Brace D. «"**—" * 

Date:_ Dan e of^f^ 
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FAX 

TOi ntUCC GOODMAN 
FROH: Mt. FIREMAN 
DATEi OCC. «a, 1998 

I RECEIVED THE ENCLOSED FAX — ISN'T THIS IHTERE8TIHB 7? 

FOR TOUR IKFO, I HAVE HADE CONTACT UITH A STRONG RUSSIAN 
GROUP UNO ARE CHEOUNB INTO THE RUSSIAN AMERICAN 
INTERNATIONAL LTD TO SEE IF KHATSEMWV IS USING IT ... 

HON DO YOU THINK HE MOULD HANDLE THIS FAX ? DO ANYTHIHS 7 

PLEASE QIVE HE A R I M IH FLORIDA AT I 4C7/7M-94**, TO 
DISCUSS "FYI", AS I HAVE SEEN CONTIHUALLY RUNNINB INTO 
FRIENDS OF NINE UNO ARE VITALLY INTERESTED IN IHVESTtHB 
BUT I AH AT A LOSS TO TELL THEN THE FACTS, BECAUSE I AH 
COMPLETELY IH THE DARK UHAT OUR NEXT ROVE IS ... HILL YOU 
PLEASE ENLIGHTEN HE, ONE HAY OR ANOTHER .. 

ROSS., 

m. FIREMAN 

I UOULD APPRECIATE YOUR HOT •KEEPING HE HANOIHO" ... 

EHC - 1 PAGE 
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MOCKOBCKCHIcyTCKMH 
TOPTOBfaiA AOM 

M08COW-HAKUT 
TRAOINQ HOUSE 

— I . - T l i w u i i ' l l l 
> ton Altai 

!•••« m n > d i 
•ttuanama 
naanmm 

Tha Uanorabl a S iae a C . Flxaaa a 

Daar S l a o n , 

D a n i b u 2 3 , 199 2 

1 ha» a tn a plaoaur x t o a ia b yo u 
Chrlataaa an d a  happ y Ma * Taa i . 
and / l o u r l a h l n g * 

M>rau* a a l t p h t J u l a t fa Norm a aarr y 
I! a l ao wta h yaw r famil y preapar l t y 

By • « • ! » o r . 1 

Sincaraly youra, 

C.K&ataanKov 

•sad a«««« in) Ul: 1 fcaka tha normal couraa.. 
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APPENDIX 2 

93-1-90 C D 
1990 CABL E BOTM.T T DI8TMBOTIO N 

SERVICE LIST 

JOINT SPORTS 

Robert A. Garrett Major League Baseball 
Arnold & Porter 
1200 New Haapshire Ave., N.W. 
Washington, D.C. 20036 
(202)872-6700 
(202)872-6720 FAX 
(Represents MLB) 

.Thomas J. Ostertag 
Office of the Coaaissioner 
of Baseball 

3S0 Park Ave., 17th Floor 
New York, NT 10022 
(212)371-7800 
(212)355-0007 FAX 

Philip R. Hochberg National Basketball Assn. 
Baraff, Koerner, Olender National Hockey League 
& Hochberg 

Suite 300 
5335 Wisconsin Avenue, N.W. 
Washington, D.C. 20015-2003 
(202)686-3200 
(202)686-8282 FAX 
(Represents NBA & NHL) 

Judith Jurin Seoo National Collegiate Athletic 
Squire, Sanders & Deapsey Association 
1201 Pennsylvania Ave., N.V. 
Washington, D.C. 20004 
(202)626-6600 
(202)626-6780 FAX 
(Represents NCAA) 
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As a  commissioner ojr me^paRffgfiLRoxalty Tribu - . 
naCrara keenly ihtera^^ 

'•::;tionno modify;merCopynghtAct: &thougfr. Earn conT ^ 
'" ̂ JBf--̂ -" t:^^r^T)fj^ ̂ CTtid : ^e^^t^arbjtratibn.5^ 

S^ ^ P H H k ^^^pMels^wMtf^oirprowfeth e 
uiecessaJ^stabiEry; to perform: 
fp^^riy-'ili^^iiipal's'.iuiicr 
'itions,. I -stongfyjagree with the 
'proposal to sunset the tribunal. 
/Irr reachingrthisvconclusion, I 

^ence/as:&^coimniraoner^ut 
also on.my Brckgrouridfas'an̂ ;attomê *MO/execurive. in-1 

me'commuiu^atiohsindusriyT-^ 
^Created in - I97^to-encpurage-pjrogrOTmg^ajyersi^ 

and:;access'^^ogcammg-'at^ turojwhenv ;4e'-^le;;^| 
industry-wastrt & iniancy^m c trirnmaThas SromelVsjIp 

tribunal::fias acnlCT^thtreinarkabl&fe^of^preiihg ; 
both prbgramb^ers >hob^Uey^ttieVra^iro(Sedby:;^ 

" th e tribunal are too low; mtfirhany'wile of«rators who: 
.bejieve^the ^ 

Vlaxpayers is dusive^ffitest,'and? in^r^^Jirofsrr^J^^ a 
5\Eveni:if inc.; ca'M̂ ^ | 

! gnuhuig^the: X'u^io^Hbme-Reco^ 3 

. legislative underpinningsof the trftin^s^riai^'are to/:;J 
be: presery^,:i^;rri^unal; a s ^stand^one^^enc^^ S f. 
awkwardly- interposed between ..ther Copyri^t.pfrlcerjr' 
and the FCC, should'be sunset in die- near.futurê J'Ite: ,"^ 
functions can be; reallocated £e.g?r*jtp private uTceiisih& V̂: 
groups,, to;otherfederalVgencfes^h:as"Ae;rcCr,liic "*" ' 

• < * & : Library of Congress) . :%•. an- econonu^ertvuo'nrhent .̂ .. 
> which, mandates tha t every government , agency; mustTii! 

overcome, a. presumption: onmnecessaj^expenser. and: |£ 
cowuaproduc^t^^ 
noted.more fo r rrov{dIrijf.erapIoyment̂ t o 
political appointees than for its help - toi taxpayers and .; / 
the industry it should: serve: • v.'''"}): :z-?}:>p ?:%" '^'\ _'_"' 

Certainly, I recognize that calling for. the abolition of 
my owrr . agency is . akin, to a n infantryman-' s callin g 
down artillery fire, on his own position: But I hope this., 
letter, will be a call to arms to other presidential appoin- \ 
tees wh o recognize that , entrenched bureaucracy , must 
give wa y t o enlightene d sacrific e i f Americ a i s t o 
achieve its economic potential. 

Very truly yours. 
Bruce O. Goodman 

„- , „ Fe b 22 1993 Broadcasting 
4 6 Wasning;o n 
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Mr. HUGHES. You may proceed. 
Ms. DAUB. Mr. Chairman, if you take just a few seconds to look 

at the documents called appendix I and appendix II. 
[Pause.] 
Mr. HUGHES. Have you previously brought this to the attention 

of the Chair or anybody? Is this the first time I have seen these 
documents? 

Ms. DAUB. Yes, sir. 
Mr. HUGHES. Because I don't remember seeing appendix I or ap­

pendix II. 
Ms. DAUB. NO, I have not. 
Mr. HUGHES. Is there some reason they were not submitted be­

fore the hearing? 
Ms. DAUB. Yes, sir! 
Mr. HUGHES. What is that? 
Ms. DAUB. Your staff and my colleagues have been in commu­

nications and I wasn't sure whether or not that would be commu­
nicated back to my colleagues. 

Mr. HUGHES. On, I see. OK, you may proceed. 
Ms. DAUB. If you refer appendixes I and II you will note that FYI 

Network, Inc., is located in the same office suite as one of the law 
firms which come before us to collect millions of dollars. These doc­
uments raise conflict of interest concerns. We will soon be engaging 
in 1990 cable distribution hearings and this law firm will come be­
fore us to argue for their clients. 

I would also like you to take a minute to read appendix I, and 
you will note that this document came through CRTs fax machine. 
Mr. Chairman, this is only one example. 

[Pause.] 
Mr. HUGHES. YOU may proceed. 
Ms. DAUB. Thank you. Conducting his private business in CRTs 

office often interferes with the agency's own work. Mr. Chairman, 
as you can see from appendix III Commissioner Goodman is the 
same person who wrote that article, where he calls for the abolish­
ment of the Tribunal and calls the agency "a bureaucratic Ener-
gizer bunny which has outlived its usefulness but keeps on going 
and going. 

Moreover, my two colleagues signed off on each other's financial 
disclosure forms and forwarded them to the Government Ethics Of­
fice. As you are aware, these forms should have been reviewed and 
signed by an independent reviewer. 

My two colleagues make up the majority vote in the agency, and 
they have attempted to change the internal rules to meet their own 
needs. Whenever I have objected and raised concerns with respect 
to the legality or legal matters, I was accused of not following ma­
jority rule. It seems to me that the temporary nature of the Com­
missioners tenure provide fertile ground for potential abuse. It is 
even more dangerous where the recess appointees make up the ma­
jority. When one reads my colleagues' letters calling for the abolish­
ment and/or reform of the Tribunal, to the public they would ap­
pear very heroic. However, their actions are rather questionable, to 
be completely candid. I could not believe this is the same Mr. Good­
man who lobbied long and hard to be confirmed for a full 7-year 
term, the same Mr. Goodman who is using the offices of the Tribu-
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nal and government equipment for his personal business. Surely if 
the Tribunal is to be abolished there are two distinct potential ad­
vantages my two colleagues might have: 

No. 1. They will maximize their stay at CRT. Their recess ap­
pointment could end at any time with the President's own ap­
pointees. But the chance of the President appointing their replace­
ments is reduced drastically if the Tribunal is the target for abol­
ishment. 

No. 2. The 2-year ban from lobbying one's own agency for govern­
ment officials after their termination of employment would not 
exist if the function of CRT is under another government agency. 
Mr. Goodman then would be free to lobby and the agency's abolish­
ment may very well boost his business as the communications in­
dustry expert. Your bill, Mr. Chairman, unfortunately would work 
favorably for Mr. Goodman's self-interest. 

It should be said, as unnecessarily difficult as it has been, not­
withstanding the tension created by the conduct, the substantive 
work of the Tribunal has been discharged with high quality and on 
time. Mr. Chairman, there are no tax dollars to be saved, no down­
sizing of government to be achieved, no cost savings in setting dis­
putes for the claimants except perhaps losing the current independ­
ent nature of the entity, lose the negotiating facilitating capacity 
by transferring CRT duties to the Copyright Office, it will likely 
lead to some difficult disruption. 

However, Mr. Chairman, I do understand that these are difficult 
times for our country. Therefore, I offer the following recommenda­
tions: 

First, fully fund the Tribunal's budget from royalties. This fi­
nancing method was originally proposed by former Legislative Ap­
propriations Subcommittee member, Congressman Clair Burgener 
of California, as a means of reducing the tax burden. I believe that 
this proposal will find support in the industry, and some of the 
members of the industry have already expressed their support. 
This amount will be far less than additional arbitration and litiga­
tion costs that would be forced upon the claimants by the proposed 
changes. It is a small price to pay to ensure objectivity and inde­
pendence of important determinations. 

Second, the change should be accompanied by the additional 
modification of the current statute to force the staggering of the 
Commissioners terms. Mr. Chairman, this way the Tribunal will 
not be put into a vulnerable position when there is only one va­
cancy at a time. Therefore, I suggest that the staggering be every 
2 years. 

Mr. Chairman, I truly believe that the Tribunal is a worthwhile 
agency. I strongly ask that you reconsider your bill. 

Mr. Chairman, that concludes my statement. Thank you for your 
attentiveness to my remarks, and I look forward to your questions. 

Mr. HUGHES. Thank you, Ms. Daub. 
[The prepared statement of Ms. Daub follows:] 
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STATEMENT OF CINDY DAUB 

CHAIRMAN 

COPYRIGHT ROYALTY TRIBUNAL 

L IrH'inlif ' ^"*PI 

Mr. Chairman and Members of the Subcommittee, I too watched with keen interest 

President Clinton's first address to the nation. I strongly support and applaud the 

President's attempt to streamline the Federal Government and eliminate wasteful 

bureaucracy. Mr. Chairman, if that is truly your goal, then the Copyright Refonn Act of 

1993 (BUI) is not the way to achieve it. 

At this point, I would like to note that this is my own personal statement. It would • 

have been preferable to have an agency statement, but all three Commissioners differ in 

their positions. Appearing whh me are my two colleagues, Commissioners Bruce Goodman 

and Edward Damich. Also present is Linda Bocchi, the Copyright Royalty Tribunal's 

General Counsel. 

Your statement, introducing the Bill, describes it as a win-win bill that will eliminate 

an unnecessary agency, reduce the size of legislative branch employment, and remove 

bureaucratic obstacles to the enforcement of copyright. On the surface, the Bill seems 

appealing, but even a brief review of this Bill reveals that it will have the contrary effect. 
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IL The TrtamaPs 1991 A..•••yii 1ii•••—«. 

The Tribuna l i s an agency tha t ha s responsibility fo r implementin g fiv e statutor y 

licenses, of which it actively implements four, and the new Audio Home Recording Act of 

1992. Durin g fiscal year 1992, with regard to the rahlrttitalay Basse , the Tribunal held 

over a  mont h o f hearing s t o determin e th e distributio n o f th e 198 9 cabl e royaltie s an d 

ordered distributio n o f al l th e 198 9 cabl e royalties . Th e Tribuna l als o mad e a  partia l 

distribution of the 199 0 cable royaltie s and grappled wit h a motion to dismis s on e of th e 

fiaimnnfc, whic h had based Us claim on a unique statutory interpretation. 

With regard to the satellite statutory license, the Tribunal assembled an arbitration 

panel fo r th e purpos e o f adjustin g th e rate , an d reviewe d th e panel' s determinatio n t o 

assess whether it complied with the statutory criteria. Upo n finding that the determination 

was reasonable, the Tribunal adopted it . 

During the calendar yea r 1992 , the Tribuna l als o hel d a  proceedin g t o determin e 

distribution of the combined 1989-199 1 satellite royalties. Thi s proceeding was unique in 

that i t required the holding of a bifurcated Phas e I  proceeding. 

Stage I  of Phase I  included a prehearing conference and a "paper* bearing. Stag e 

I require d resolutio n o f a  complicated lega l issue . Th e Tribunal bifurcate d th e Phas e I 

proceeding in the hope that resolution of this, interlocutor y but significant, matte r would 

result i n the parties reaching a universal settlement a s to the distribution of the royalties. 
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Once the Tribunal resolved the interlocutory issue, the parties did, in fact, reach a clobal 

settlement. The Tribunal was prepared to distribute the 1989-1991 royalties, which 

amounted to approximately $10 million, in December of 1992. At the request of the 

parties, the royalties were not distributed until January of 1993. 

With r t p r H t n thp [mhlfc. Kni« lnKHn| i l r i n l mj B f M » th » Tribunal h»M n *p»p»-* 

hearing to determine the new rates and terms. With the assistance of the General Counsel 

of the Tribunal, all but one of the parties were able to submit a settlement agreement or 

joint proposal. 

In addition to all of the above, during the latter part of 1992, the Tribunal also had 

to grapple with implementation of the new Anfio Home Beeordmg Act. The Tribunal held 

an informal meeting with parties affected by the new Act, answered numerous telephone 

inquiries regarding the Act, and issued an Advance Notice of Rule Making. 

m . Tribuna l Budget and Staff 

Mr. Chairman, it must be underscored that all of this work was achieved with three 

Commissioners, one professional staff member, the Tribunal's General Counsel, and 

without any professional consultants. This was realized through the expert budget 

management of a modest annual budget of $865,000. Moreover, 85% of these costs were 

shouldered by the claimants, the very parties that benefit from the Tribunal's services, with 
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the taxpayer s shouldering a  mer e 15 % of thes e costs . I  def y an y agenc y t o natc h tha t 

record. 

It b ab o worth noting that the Tribunal was originally appropriated enough fund s 

for a  staff o f eighteen . However , rathe r than take advantage of this appropriation , th e 

Tribunal convened with a staff of ten. No w sixteen years later, the Tribunal functions with 

a staf f o f nine . I  dar e say , no t too man y Federa l Agencie s ca n dah n that , almos t tw o 

decades later, aMiongh their mpomlMBtin hav e increased, their staff ha s decreased. 

IV. The Tribunal's Record 

The Tribunal's accomplishments i n 199 2 are not unique. Th e Tribunal has a long 

history o f successfully performin g difficul t an d very subjective statutory functions wit h a 

small staf f an d a  limite d budget . S M Attachment A . Fro m 1977 , whe n th e Tribuna l 

commenced operating with a budget of $276,000, to present when it operates with a budget 

of $911,000 , th e Tribunal ha s performed it s responsibilitie s wit h a budge t o f unde r on e 

million dollars. I n fact, th e Tribunal has regularly returned portions of its budget to the 

claimants and U.S. Treasury. S M Attachment B. Ove r the past sbteen years, the Tribunal 

has distributed over $1 billion in cable royalties; $48 million in jukebox royalties; and $10 

million in satellite royalties . Su Attachmen t C . 

Mr. Chairman , i n you r statement, yo u describe d th e Tribuna l a s a  "broke n and 

unnecessary" agency . Th e Tribunal' s recor d dispute s you r imiumn i I n 198 1 th e 
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General Accountin g Offic e (GAO) , a t th e reques t o f th e Committe e o n th e Judiciar y 

Subcommittee o n Courts , Civi l Liberties , an d th e Administratio n o f Justice , Hous e o f 

Representatives, examine d the operation of the Tribunal. GAO' s study was based on an 

examination of the Tribunal's legislative history, its proceedings and procedures, interviews 

with Tribuna l Commissioners , meeting s wit h eightee n organization s affecte d b y th e 

Tribunal's operations and other key individuals, in and out of Government, knowledgeable 

about the Tribunal and the compulsory license s i t oversees. Notably , th e key individual s 

and the representatives of the eighteen organizations interviewed wer e assured that any of 

their comments tha t migh t affec t thei r future dealing s wit h th e Tribuna l woul d b e kep t 

confidential. 

The GAO study reported that, with certain exceptions, the Tribunal was recognized 

by the affected interests as a competent body. Othe r than criticisms involving the problems 

that regularly occur in court rooms, and the Tribunal's legislative mission, the interviewed 

parties had no criticisms o f the Tribunal. Stt Statemen t o f Wilbur D. Campbell , Deput y 

Director, Accountin g an d Financia l Managemen t Division , Befor e th e Committee o n th e 

Judiciary Subcommittee o n Courts, Civi l Liberties, an d House Representatives (Jun e 11, 

1981). 

The GAO concluded, i n its report, that , 

It i s clear th e Tribuna l wa s given a  ver y difficul t task , wit h no  technica l 
support, and minimal authority with which to work. Th e Tribunal has done 
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what i t wa s mandated t o do . .. . I t has followed acceptabl e procedure s an d 
has made determinations require d to date. Id . a t 6, 22 . 

The Legislativ e Appropriation s Subcommittee has regularly laude d the Tribunal' s 

efficiency an d professionalism. I n the words of Chairman Fazio , 

When you think of all the money adjudication costs, it is an incredible 
total and small amoun t o f publi c funds to make it all happen . .. . Yo u [th e 
Tribunal] are reall y doing the job. Yo u hav e not taken advantage at al l o f 
the sources of revenue that you have coming to you. I  think everyone o n the 
Tribunal ha s operate d i n a  ver y businesslik e way . See Fisca l Yea r 199 3 
Legislative Branc h Appropriatio n Request : Befor e th e Subcommitte e o n 
Legislative Appropriation s o f the House Committee o n Appropriations, 10 2 
Cong., 2nd Sess. 264 (1992 ) (statement of Chairman Fazio) . 

The Unite d State s Cour t o f Appeal s fo r th e Distric t o f Columbi a ha s foun d th e 

Tribunal's effort s t o se t a  marke t pric e "mor e tha n reasonable " i n ligh t o f Congress ' 

mandate to have the Tribunal operat e as a substitute fo r the market place . See National 

Cable Television Association, Inc. v. Copyright Royalty Tribunal, 724 F.2d 176,18 5 (1983) ; 

Cf. ACEMLA v. Copyright Royalty Tribunal, 854 F.2d 1 0 (2nd Cir. 1988) . Th e Court has 

also acknowledged the fact that the Tribunal, by establishing precedents (the game rules) , 

has facilitated settlements among the parties. I n the words of the Court, "[t]he umpire has 

established precedent s o n whic h th e player s ma y rel y i n submittin g thei r claims. * See 

National Association of Broadcasters r. Copyright Royalty Tribunal, 675 F.2d 367,385 (1982), 

quoted in NBC v. Copyright Royalty Tribunal, 84 8 F.2 d 1289 , 129 7 (D.C . Cir . 1988) . 

Additionally, th e Tribuna l ha s a  sterlin g appeal s recor d since , excep t fo r a  fe w partia l 

remands, all of the Tribunal's decisions have been affirmed by the Court. See Attachment 

D. 
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V. Analysis of the Copyright Reform Act of 1993 

The Bill Has No Cost Savings And Will In Fact Increase Costs 

Mr. Chairman, in your statement, you argue that the Bill will save both the 

taxpayers and the royalty claimants some undisclosed amount. A careful review of the 

proposal reveals that, not only will it not save these parties any money, it may, in fact, 

increase their costs. The Bill proposes to impose the following additional responsibilities 

on the Register of Copyrights (Register): 

a) ascertain whether a controversy exists; 
b) if controversy exists, convene an arbitration panel; 
c) review the arbitration panel's distribution determination to ascertain whether it 

is arbitrary in view of the relevant statutory and legal criteria; 
d) if the determination is arbitrary, the Register will have to fully examine the 

record and issue a determination, within sixty days; 
e) entertain petitions for rate adjustment, including determination of whether 

petitioner has a significant interest ; 
0 commence rate adjustment proceeding; 
g) Convene arbitration panel for rate adjustment; 
h) in the case of public broadcasting rates, establish requirements by which 

copyright owners receive reasonable notice of use of their works. 

From my experience and knowledge of the issues presented to the Tribunal, it is 

unlikely that the Register will be able to perform these additional responsibilities without 

additional staff and resources. Unlike the Tribunal, which funds 86% of its operating costs 

with the royalties, the Register's costs of operation will be fully funded with taxpayer 

dollars. There will also be additional costs in setting up the internal workings of this new 

shop, and dismantling the Tribunal. 
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Additionally, contrary to your assertions, use of an arbitration panel will not result 

in cost savings. Firstly , unlike the Commissioner's compensation, the panel's compensation 

will mos t likel y b e contingen t o n th e lengt h an d complexit y o f th e proceeding . 

Furthermore, with  all due respect to the legal profession, the compensation o f most lawyers 

that represent parties before the Tribunal b  als o contingent on the length and complexity 

of th e proceedings.  Consequently , rathe r than provid e an extra incentiv e to reduc e th e 

number o f issue s adjudicated , an d thereb y decreas e th e numbe r o f controversies , th e 

arbitration proposa l provide s a n extr a incentiv e t o prolon g th e proceedings , an d a n 

impediment t o settlement. 

The us e o f arbitratio n panel s t o issu e fina l determination s wil l als o increas e th e 

claimants' cost s becaus e pane l determination s ar e no t bindin g o n futur e panels . Th e 

establishment of precedent by the Tribunal has been a predominant impetus behind its long 

history o f settlements  i n th e area s o f cable , publi c broadcasting , an d jukebox . 

Unfortunately, no t only are the determination s not binding on subsequent panels , but the 

Tribunal's own , well-established , preceden t wil l no t be binding on the panels . In essence, 

under the arbitration model, the parties will be reinventing the wheel with each and every 

proceeding. Thi s fact wil l surely hamper settlement. An y party, who feels that it has not 

fared well , wil l have an incentive, during subsequent proceedings, to try to shape the new 

wheel i n its favor . 



52 

An additional detriment is the fact that the panel's decision may be reviewed by the 

courts. Th e Cour t o f Appeals , o n repeate d occasion s durin g th e earl y year s o f th e 

Tribunal, expressed its displeasure with the litigious nature of the parties appearing before 

the Tribunal. See NAB v. CRT, 809 F.2d 172 (1986), quoting CBN v. CRT, 720 F.2d 1295, 

1319 (D.C . Or . 1983 ) an d NAB v . CRT, TTl FJ d 922 , 94 0 (D.C . Or . 1985) . Th e 

Tribunal's well-established precedent, over time, discouraged this pattern of appeals. Th e 

absence of such precedent will inevitably lead to regularly recurring appeals. Thes e appeals 

will resul t i n substantia l cost s t o bot h the claimants,  b y wa y o f litigatio n costs , an d the 

taxpayers, by wa y o f court costs. 

In sum, the BUI proposes to replace a three decision maker scheme, whic h has well-

established rule s an d procedures , wit h a  four decision make r scheme, whic h could neve r 

establish gam e rule s because i t is incapable of establishing precedent . Th e efficiency an d 

cost savings o f such a  proposal are elusive, a t best , and illusory, a t worst . 

The BUI May Destroy The Essential Independent Nature Of The Decision Making Body 

The propose d Bil l has draw backs other than the added costs to the claimants and 

taxpayers. Specifically , transferring the Tribunal's responsibilities to the Copyright Offic e 

may destroy the vital independent nature of an entity that, not only determines distribution 

among copyrigh t owners , bu t als o establishe s rate s fo r copyrigh t users . Th e Tribuna l 

historically ha s been, 
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an independen t agency , fre e fro m politica l pressures , engaged in h«i«iwiii g 

the equitie s o f copyrigh t owner s an d copyrigh t user s base d solel y o n th e 

record evidenc e place d befor e it . I t b  neithe r owne r friendl y no r use r 

friendly, bu t a completely neutra l arbiter. Ste Copyrigh t Royalty Tribunal 

Reform: Hearings on HJL. 2752 and H.R. 2784, Before the Subcommittee on 

Courts, Civi l Libertie s an d th e Administratio n o f Justic e fo r th e Hous e 

Committee o n the Judiciary, 99t h Cong., 1s t Sess. 16 1 (1985) (statemen t o f 

Edward W . Ray, Actin g Chairman of the Copyright Royalty Tribunal). 

Independence fro m th e Copyrigh t Offic e i s essentia l t o th e effectivenes s o f th e 

Tribunal, because the Copyright Office has been perceived as an advocate of the copyright 

owner. Thi s preconception, whether or not justified, may frustrate the Copyright Office' s 

ability to perfor m th e most crucia l o f the Tribunal's roles , tha t o f settlement facilitator . 

This i s a  rol e whic h th e Tribuna l ha s performe d well . I  believe tha t th e Tribuna l has , 

without exception, 

steadfastly insisted on private settlements rather than give in to the tendency 

of other agencies toward greater government involvement in the marketplace. 

Id. 

Such an agency has unquestionably served the public interest well . 

My colleague, Commissioner Goodman, noted in his letter of February 17,1993, that 

the Tribuna l "ha s managed t o achiev e th e remarkabl e fea t o f displeasin g bot h progra m 
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owners...and many cable operators. 1' S*t Lette r from Commissione r Bruc e Goodman to 

House Copyrigh t Subcommitte e Chairma n Willia m Hughe s (Februar y 17 , 1993) . 

Commissioner Goodman' s observation , i n fact , underscore s th e Tribunal' s succes s a s a 

negotiator. A  good negotiator is one who negotiate a deal which somewhat displeases each 

side, b y making each sid e fee l that i t has relinquished something. Th e wors t scenario i s 

where one side is perceived, rightl y or wrongly, as always winning the negotiations. Suc h 

a situation will surely chil l the prospects of settlement. 

Additional Drawbacks of Arbitration Panel Proposal 

Aside fro m th e chillin g effec t tha t the perceptio n o f one-sidednes s ma y have , th e 

proposed Bill has additional drawbacks. Wit h regard to settlements, the Bill provides that 

an arbitration panel will not be convened until a controversy has been declared. Therefore , 

the Registe r wil l hav e th e awesom e responsibilit y o f servin g a s settlemen t facilitator . 

Performance o f th e settlemen t responsibility , i n additio n t o al l o f th e Register' s othe r 

responsibilities, may result in the settlement function not receiving the attention it requires. 

A further drawback of the arbitration panel proposal i s that it will not provide the 

necessary stabilit y an d continuit y t o enabl e th e prope r performanc e o f th e statutor y 

functions, no r th e prope r foru m fo r resolvin g lega l issues , suc h a s whethe r Congres s 

intended network s t o share  i n th e satellit e superstitio n fund . Set Lette r fro m 

Commissioner Edwar d Damic h t o Hous e Copyrigh t Subcommitte e Chairma n Willia m 

Hughes (February 17,1993) . Since , with the convening of every arbitration panel will come 
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aoeweunanittceofdecMonasalters, wtowahavetofaariBait o 

and procedure, the potential for dtaouraging wtUfmeuti an d prolonging the proceedings 

b °t»»«*«"*»- i Moreover , sinc e th e arbitratio n pane l wil l no t b e convene d unti l a 

cuutiumsj bdedaied , resolution of intcrtoniioryinatte^ 

prior to declaration, wiD bare to be handled by the Register's taxpayer-funded staff . 

Tti* m« > at «rM»»r « tn I U M W I I I . H—  HhtHtnitimi nt  Immtn-rfl nt mlHInnt nt  ttaOart 

pmeuU certain  bas k coutwia . Currently , Commfasione n underg o a thorough scrutiny 

during th e Senate confirmatio n process * 11- e confirmation proces s b  uncia l brrans e i t 

weeds out potential and actual conflicts of interest. Arbiters , however, wil l not be required 

to undergo any such scrutiny. Eve n though it b th e Register who will convene the panel, 

the Rrghtrr wil l not have the resources to undertake a scrutiny, i n any way , comparabl e 

to that of the Senate. 

Arbitration Pond Determined Rata WW No Man Closely RatmbU Marketplace Rata Than 

Thou of The Tribunal 

Mr. Chairman , your final poin t in support of the proposed BUI b tha t "arbitrate d 

rates ca n b e wrpertr d t o mor e dosel y resembl e marke t rate s tha n a  government-se t 

compulsory licens e fee." I  take bsue wit h that unsubstantiated ronrhwion Th e Court of 

Appeals ha s state d that , base d o n the statutory gnideflnes , th e Tribunal' s effort s t o se t 

market price s ar e "mor e tha n reasonable. " See National CabU TtUriaon r . Copyright 

Royalty Tribunal, 12A F.2d at 185. A  legal practitioaer, who b familia r with the Tribunal's 
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work, made a similar observation, stating that "in the absence of changes in the substantive 

statutory guidelines, it should not be assumed that a different decision maker... [will make] 

a substantially different decision. " See Attachment A . 

The arbitration panel will have to operate under the same statutory restraints that 

have applied to the Tribunal. I n the event o f a controversy, i t will have to hold hearings 

to entertain ora l and writte n evidence o f the valu e o f "intellectua l propert y created by a 

population o f artist s a s divers e a s ou r culture. " Id. I t wil l then , base d o n th e record , 

undertake the difficult an d subjective task o f determining a  rate  as close as possibl e to a 

marketplace rate . Thi s is exactly the task that the Tribunal has performed ove r the past 

sixteen years . A s note d earlier , however,  th e arbitratio n pane l wil l lac k th e abilit y an d 

incentive to facilitate settlements . 

Mr. Chairman, although as I have discussed above, I believe that the Tribunal is an 

efficient an d productiv e agency , thes e ar e trul y drasti c time s fo r thi s country . I t is , 

therefore, imperativ e fo r ever y Federa l Agenc y t o examin e way s t o minimn e taxpaye r 

burden. Therefore , I  offer the following recommendation : 

Budget: Fully fund the Tribunal's budget from the royalty funds . 
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This financin g metho d wa s originall y proposed , b y forme r Legislativ e Appropriation s 

Subcommittee Member Burgener of California, as a means of reducing the tax burden. I 

believe that this proposal wil l find support in the industry, and will follow in the Tribunal's 

long tradition of cost consciousness . 

Structure: Th e current statute should be modified to ensure the staggering of the 

Commissioners' terms . Th e terms should be staggered b y two year 

Intervals. 

The staggered terms wil l guarantee that the majority of the Tribunal wil l remai n in place 

through each and every change in Commissioner. Suc h stability is necessary to safeguard 

the interest s o f th e Tribunal , an d t o ensur e tha t no  on e Commissioner' s self-interes t 

overrides the interests of the agency. 

Mr. Chairman , I  am not here to try to save my job, but rather I  am here because 

I trul y believ e tha t the Tribuna l b  a  worthwhil e agency an d one that shoul d remai n i n 

existence. I  strongly ask that you reconsider your bill . 

Mr. Chairman , that concludes my statement. Than k you for your attentlveness to 

my remark s and I look forward to your questions. 
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lj MondsryHiMemo^ 
ATTftCHMKWT A 

J 
A Copyrigh t Royalt y Tribunal commentar y fro m Bruc i Forres t Farro w Scfuldhause . Wfso n &  Rams. V^asnmpio n 

Coming to the defense 
of the Copyright 
Royalty Tribunal 
The necessity of a Copyright Royally Tribu-
nal an d th e rol e o f th e compulsory licens e 
have bee n the subject of fajr-rninded debate 
for som e Dine . Ther e hav e als o bee n les s 
useful ad hommem attacks on the tribunal 
members and their rtrcirioni. The mounal i 
commissioners ar e called "politica l backs " 
and "incompetent, " thei r rutinp "plucke d 
out o f thi n en, " scencume s **i»mi*j»̂ i—f, 
Cries fo r abolitio n or lefonn nav e recently 
been propelle d b y an episode (the iff signs* 
bon of the tribunal i cbatrman ) which, in the 
loos nm . should prove nrelevani to the ni-
bunals work . Makin t funera l plans for the 
tribunal ha s become wmnhi m o f a Vresh-
mgton parlor game. 

It is time to take more objective smelt o f 
the tribunal . I f on e tak « fm o accoun t th e 
•g**w*-v'« rfiffi«tih| tnd very surnceflverronc-
pons and the records opj fv*ff1"* " '  '"hfflT i 
that one will lind thai the tnlpaaA+^-ikinr 

aselv whatTSntress , fbad it todo. •odj j 
JIQDCJU job flune *si]._ 

Reform may well be in order, But it sum 
be base d upo n careful revie w of th e tribu-
nals statutory rok and analysi s of its perfor -
mance based upon the record s the panic s put 
before it . Anything sbon of this wiD surely 
make things worse . 

One must spprcctetc die nature of ne tri -
bunal*! work . I t set s fee s fo r nurikcma l 
propeny created by a populaoon of artists as 
diverse u  ou r cutnire. I t then allocates the 
collections among competing cieiiiiinta. 

The oihuna l inheme d thre e lo w halk d 
stannory rate s whic h wer e nothin g mor e 
than political compronuses . The legislative 
history o f th e rwe-and-uvcc^«3Bana»ces n 
song fee for 'mechanical recordmgs . shows 
that Congress rcteced a pw|****,t 10 rnaantani 
dial rate pending die ooaincnc e of "leaevant 
factors" ancr enactment. The U fe e act fo r 
each hikebo i fo r eac h yea r wa s absurdl y 
low. Th e stannory fee s for cabte cekviaw o 
sifnals were premised vpoo me KXTs asri* 
cable opereto r restneuoo s of distam-signa l 
carnage an d the syndicated ptogie m detc -
tion option given to local broadcasters. The 
new tribunal was directed to coeroenn pro-
ceedings t o adjus t di e phon o record  an d 
jukeboa fee s t o mak e the n 
The cable television fees went to be adjust-
ed, agai n t o b e "reasonable. " whe n th e 
FCCs anticipate d deregulatio n step s loo k 
place. 

It wa s tunmad * thai tubaanria l upwar d 
adjustments of fees would occur. But the oi-
buna) «-*, given only very blum imemments 
to decide b y how much. 

Sen in j (OC J for compulsory copyright li -

•sas d a m Jusace DaoanmanrS cwa r n •  mi . 
»**• at Juaacs. rowaat oeaanoaQ a numpar 
o* tw Copvnca: rtaiaSi mnuhai a 

ceases i s no t Hka scsnag rases for a public 
unary. The tribunal fat not deatntiining a rea* 
BoaabJerett of return on capital unwunent* 
or remunerating the coat of service . 

For cable itatvuasn . Congress was even 
tea behsrw . To t iiihain l wa s specificall y 
told only M> consider the 'econonnc inspect 
ost csxpvrtfnt owners and users in setting the 
new fe e afte r repeal o f Os t FCCs dotem -
siamdndas. An d for its dniiilmmn. cases, 
Coc ŝTBsacanuuliyoectxM 
nal any guklUiDU at all. 

The tribunals smsjftts tocseisin "in de» 
oaT the reasons for as r 

orai •eas t embanascd—^roin uiiKiiing th e 
tribuital for veŝ ucness. 

la lb s fcx tw o oibsflksl rate proceedings 
(the "nseehansca) fee" fo r the recor d inrtirnry 
and the juke bo a feet , th e 

right uscrcs b y suprtssinr . rates 
Counsel fo r the cable industry wcrr fully 

aware of these maners when tne tribunal en-
tered its most couDowusta i proceeding; the 
sexang of cable rates in beta of FCC deregu -
lation. Th e cable operator s put on an affir-
asative case t o shorn tha t the rates were si* 
ready hig h enough . Bu t thi s presentatio n 
was successfully rebutted by the coordinated 
presenauons o f man y copyrif m owners ' 
groups. They proved overwhelmingly thai a 
very substantial rat e increase was in order. 

The reviewin g court s hav e snanimousl y 
affirmed th e tribunal' s rat e decision s sub -
stamialry i n thei r entirety . Th e reviewin g 
courts were correct because there was ample 
evidence of record to HIT*"* 1 tribunal deci-
sions. 

Whether th e compulsory licenses shoul d 
be ahnlithrrl is a policy question beyond the 
purview of this note. But proposals to keep 
the compulsory licenses,  and to replace the 
tribunal wit h a  Federa l Copyrigh t Agenc y 
Cablecasting.* June 3), or move its func-
tion to the Department of Ouiunucc or the 
Library of Congress , should be scrutinized 
most carefully, u  absenc e of changes in die 
SBtbstantivc stannor y gmdehncs . i t shoul d 
aot b e assume d tha t a  differen t decisio n 
maker would have made s substantially dif-
ferent decision . Base d o n the records I'v e 
sacs, the tribunal s decisions were not at all 
surprising. 

The wo t all i t 

burden of proof on anyuMsccauag to change 
the ssaojaory fee levels* and poonnouthtng 
about the piigfal of their industry But by any 

fees were madequatc. If tafla-
d to adjust the mccnain-

cal phono record fee. n would have nseo to 
14 cents per song. Th e jukeboa fe e wa s a 
IT*** fraction of comparable fees charged m 
a wid e varus? of western nations. N o on e 
should have been surprised when the agenc y 
declined t o impos e a  burde n o f proo f o n 
copyrighi owner s or when i t refused to re-
'qurre copvrigr a owners t o wfrt*dit r copy -

should avoid, is the delegation of any imriai 
decisional authority to thr courts. Any law-
yer familiar with the rente of personalitie s 
and judgments availabl e fro m tn e judiciai 
branch wil l shudde r (perhaps gleefully ) a t 
tne prospect of courthouse snooping battles. 
— Ideally, legislation will fli  compulsory li-
cese fee s an d negtaaauo a wil l divid e th r 
pool. The cable television fee scnedure. es-
peciafly, need s revision. Even if overal l re-
ceipts ar e —•"»•*" • th e scncssl c t s to e 
rococo, and it dictates results based more or. 
history than ccewomsr icsury 

Meanwhile, absc m statutor y chance . 
copyrighi user s should soli be aoit t o sur-
stanaalh insnov e the n evweouary SAPW -
tags before the agency The rounal has div 
countcd th e "marketplac t analogie s 
preserned by conyngni owners, finding tnai 
resulting fees woul d b e unturiy high . Cer-
tainly some effort shoul d be made to bene: 
oasntify th e value of these differences. Ex -
perience with current fee levcts should pro-
vide valuabl e infermauo e t s t o wheine : 
those fee s wer e se t a t levcis tha i wer e toe 
high or too low. 

But absent stannory- changes or improve; 
adnunisoauvc presentations , don' t eipec : 
new commissioner s o r ne w bureaucren ; 
strucTim; to satisfy compUimi about perfo: 
mance unde r thts suiute . a 
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ATTACHMENT B 

ACTUAL EXPENDITURES COMPARED TO APPROPRIATED BUDGETS 

FISCAL 
YEAR 

1977 
1978 
1979 
1980 
1981 
1982 
1983 
1984 
1985 
1986 
1987 
1988 
1989 
1990 
1991 
1992 
1993 

AUTHORIZED 
BUDGET 

$ 276,000 ' 
726,0002 

805,000 
471,000s 

470,000 
487,000 
626,000 
700,0004 

722,000' 
512,000* 
629,000' 
662,000* 
633,000* 
674,000" 
845,000" 
865,000" 
911,000" 

ACTUAL 
EXPENSES 

$ 32,35 1 
469,775 
485,979 
461,196 
437,640 
476,614 
555,440 
480,064 
459,250 
509,374 
579,463 
611,000 
598,000 
673,500 
862,000 
863,700 

UNOBLIGATED 
ALLOTMENT 

$243,649 
256,225 
319,021 

9,804 
32,360 
10,386 
70,560 

219,936 
262,750 

?.,626 
49,537 
51,000 
35,000 

500 
3,000 
1,300 

1 Expenses wer e fo r purchase o f office furnitur e and equipment only . 
2 Expenses wer e fo r 1 0 months operation only . 
1 Tribunal decreased position s from 1 8 to 10. 
4 Tribunal authorized 1 1 positions. Vacancies created by the death of Mary Lo u Burg 

and resignation o f Katherine D. Ortega and their respective assistants wer e no t 
filled unti l late F Y 1984 . Ratio of appropriated funds to royalty funds 30%/70%. 

5 Authorized 1 1 positions . Rati o of appropriated funds to royalty funds 30%/70%. 
' Hous e Committe e o n Appropriatio n authorize d fundin g fo r 3  commissioners , 3 

assistants and a  general counsel . Rati o o f appropriate d fund s t o royalt y fund s 
30%/70%. 

7 Ratio of appropriated funds to royalty funds 20%/80%. 
* Authorized 8 positions (3 commissioners, 3  assistants, 1  general counsel , secretary t o 

general counsel . Rati o of appropriated funds to royalty funds 20%/80%. 
' Authorize d 8 positions . Rati o of appropriated funds to royalty funds 20%/80%. 
" Authorize d 9 positions . Rati o of appropriated funds to royalty funds 15%/85%. 
" Authorize d 1 0 positions. Rati o of appropriated funds to royalty funds 15%/85% . 
" Tribunal requested elimination of 1 position (legal researcher); authorized 9 positions. 

Ratio of appropriated funds to royalty funds 15%/85%. 

" Authorize d position s 9. Rati o of appropriated funds to royalty fund s 14%/86% . 

70-857 0 - 9 3 - 3 
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ATTACHMENT C 

S T A T U S O F ROYAI/T V F E E FUND S DISTRIBUTE D 

Section 809 of the Copyright Act provides for the timely distribution of royalty fees 
that are not subject to an appeal, and where royalties would not be affected b y an appeal 
under any circumstances. Eac h year since the Copyright Act of 197 6 became effective on 
January 1,1978, th e Copyright Office has maintain-! the jukebox and the cable copyright 
royalty funds and the Tribunal. Th e funds are comprised of two elements: the deposits by 
the copyright users (less the administrative costs of the Copyright Office and the Tribunal) 
and growth on investment of the funds. Th e Tribunal has disbursed the following royalty 
fees 

Royalty Fee Fund 

Cable 
1978 Cable Royalty Fun d $  17,689,00 0 
1979 Cable Royalty Fun d 23,764,00 0 
1980 Cable Royalty Fun d 28,083,00 0 
1981 Cable Royalty Fund 35,595,00 0 
1982 Cable Royalty Fun d 44,384,00 0 
1983 Cable Royalty Fund 84,369,00 0 
1984 Cable Royalty Fun d 104,355,00 0 
1985 Cable Royalty Fun d 114,405,00 0 
1986 Cable Royalty Fun d 130,024,00 0 
1987 Cable Royalty Fun d 174,333,00 0 
1988 Cable Royalty Fun d 209,660,00 0 
1989 Cable Royalty Fun d 228,459,00 0 
1990 Cable Royalty Fund 180,107,00 0 
1991 Cable Royalty Fun d 185,066,00 0 

IwirtHm 
1978 Jukebox Royalty Fund $  1,122,00 0 
1979 Jukebox Royalty Fun d 1,360,00 0 
1980 Jukebox Royalty Fun d 1,228,00 0 
1981 Jukebox Royalty Fund 1,183,00 0 

1982 Jukebox Royalty Fun d 3320,00 0 
1983 Jukebox Royalty Fund 3,166,00 0 
1984 Jukebox Royalty Fun d 5,992,00 0 

IHsTCUt 
Pgtriblrted 

100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
90.00 
-0-

100.00 
100.00 
100.00 
100.00 

100.00 
100.00 
100.00 

Ifeiicut Hel d 
in Reserve 

-0-
-0-
-0-
-0-
-0-
-0-
-0-
-0-
-0-
-0-
-0-
-0-
10.00 
100.00 

-0-
-0-
-0-
-0-

-0-
-0-
-0-
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lTituii i n i o u H I 
Rnwltr Fee fnnd ftlrfhf  Ami— * DfettflHrtt d il l RCiCITt 

lnk*iwnr fmnt'd l 
1985 Jukebox Royalty Fund 
1986 Jukebox Royalty Fund 
1987 Jukebox Royalty Fund 
1988 Jukebox Royalty Fund 

SateJIfe 
1989 Satellite Royalty Fund $ 
1990 Satellite Royalty Fund 
1991 Satellite Royalty Fund 

5,508,000 
5,351,000 
6,535,000 
6,732,000 

$ 2,698,000 
3,457,000 
3,762,000 

100.00 -0-
100.00 -0-
100.00 -0-
100.00 -0-

100.00 -0-

100.00 -0 -
100.00 -0 -
100.00 -0 -

1989 Jukebox Royalty Fund 6,442,00 0 
1990-1999 (Licens e Suspended) 
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ATTACHMENT D 

APPEALS 

CABLE DECISIONS 

National Association of Broadcasters v. Copyright Royalty Tribunal,  675 F.2d 367 (D.C. Cir. 
1982) (1978 cable distribution). Remanded to explain non-award to NPR, affirmed in all other 
respects. 

National Cable Television Association v. Copyright Royalty Tribunal, 689 F.2d 1077 (D.C. Cir. 
1982) (1980 cable inflation adjustment). Remanded to explain or correct mathematical formula 
for inflation adjustment, affirmed in all other respects. 

Christian Broadcasting Network. Inc. v. Copyright Royalty Tribunal, 720 F.2d 1295 (D.C. Cir. 
1983) (1979 cable distribution). Remanded to explain non-awards to Devotional Claimants and 
to Commercial Radio, affirmed in all other respects. 

National Cable Television Association v. Copyright Royalty Tribunal, 724 F.2d 176 (D.C. Cir. 
1983) (3.75% and syndicated exclusivity surcharge). Affirmed. 

National Association of  Broadcasters v. Copyright Royalty Tribunal,  772 F.2d 922 (D.C. Cir. 
1985), cert,  denied.  106 S. CL 1245 (1986). (1979 remand, 1980 remand and 1982 cable 
distribution). Affirmed. 

National Association of  Broadcasters v. Copyright  Royalty Tribunal,  809 F. 2d 172 (2d. Cir. 
1986) (1983 cable distribution ). Affirmed. 

National Broadcasting  Company  v. Copyright  Royalty  Tribunal,  848 F. 2d 1289 (D.C. Cir. 
1988) (1984 cable distribution). Affirmed. 

ACEMLA v. Copyright  Royalty Tribunal,  854 F. 2d 10 (2d Cir. 1988) (1985 cable distribution). 
Affirmed. 

JUKEBOX DECISIONS 

Amusement and Music Operators Association v. Copyright Royalty Tribunal, 636 F.2d 531 (D.C. 
Cir. 1980) (1978 regulations on access to jukebox). Dismissed for lack of jurisdiction. 

Amusement and Music Operaton Association  v. Copyright Royalty Tribunal, 676 F.2d 1144 (7th 
Cir. 1982) (1980 jukebox royalty rate). Affirmed. 
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ACEMLA. Latin American Music and Latin American Music, Inc. v. Copyright Royalty Tribunal, 
763 F.2 d 10 1 (2 d Cir . 1983 ) (198 2 jukebox distribution) . Remande d t o ascertai n whethe r 
appellants were performing rights societies or copyright owners. 

ACEMLA v. Copyright Royalty Tribunal, 80 9 F.2d 906 (D.C. Cir . 1987 ) (1982 remand/198 3 
jukebox distribution). Affirmed . 

ACEMLA v. Copyright Royalty Tribunal, 835 F . 2 d 44 6 (2d . Cir . 1987 ) (198 4 jukebo x 
distribution). Affirmed . 

ACEMLA and Italian Book Corporation v. Copyright Royalty Tribunal, 85 1 F . 2 d 39 (2 d Cir. 
1988) (1983 jukebox distribution) Affirmed . 

MECHANICAL DECISION S 

Recording Industry Association of America v. Copyright Royalty Tribunal, 662 F.2 d 1  (D.C. 
Cir. 1981 ) (1980 mechanica l rat e adjustment). Remande d to consider alternative schem e fo r 
interim rate adjustment whic h woul d no t requir e agenc y discretio n i n a  yea r outsid e o f th e 
raiemalring yea r set by Congress, affirme d i n all other respects. 
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Mr. HUGHES. Mr. Goodman, we have your statement. I hope you 
can summarize, but you may proceed as you see fit. 

STATEMENT OF BRUCE D. GOODMAN, COMMISSIONER, 
COPYRIGHT ROYALTY TRIBUNAL 

Mr. GOODMAN. I thank you, Mr. Chairman, and members of the 
subcommittee. I will make a 5-minute statement. 

Rather than address the allegations which I have learned for the 
first time about conflict of interest, that is a subject that I would 
be pleased to discuss with you at anytime privately. For now, how­
ever, I thought I would address H.R. 897 which I had understood 
was the subject of the hearing today. 

When I accepted my appointment I believed that the Tribunal 
would be in the crossroads between fast-evolving communications 
law and exciting new concepts in the copyright Taw. It seemed to 
be the right place at the right time. But the place turned out to 
be Brigadoon. The time was when Brigadoon's villagers were not 
awake. If the Tribunal had a theme song it would be "Don't Stop 
Thinking About Yesterday." 

The Tribunal's problems are pervasive, systemic, inevitable and 
insoluble. With the benefit of 20/20 hindsight we can now see that 
the vehicle upon which so many well-meaning people placed their 
hopes turned out to be a spruce goose in conception and the Exxon 
Valdez in execution. 

The Tribunal was not only given few responsibilities, but they 
were primarily quasi-judicial in nature. Thus, the Tribunal was 
doomed to inefficiency Decause the very nature of litigation guaran­
tees an unpredictable and inconsistent workload, and without typi­
cal administrative responsibilities the Tribunal cannot fill in the 
gaps. 

Exacerbating the problems flowing from the flawed concept has 
been the dismal execution of the legislation. In particular, the ap­
pointment of Commissioners has been terribly politicized. Too often 
Presidents of both parties have exalted political loyalty over experi­
ence and qualifications. A candid postmortem would reveal that ev­
eryone concerned shares in the blame for the Tribunal's inevitable 
failure: 

First, the Presidents of both parties who too often failed to de­
mand even the most basic credentials in their appointees to the 
Tribunal. 

Second, Congress for creating an agency with a mission that was 
too small and a workload that was too unpredictable, for failing to 
require Commissioners to possess appropriate experience, and then 
for regularly approving underqualified appointees. 

Third, the parties for expecting the worst and passively watching 
their expectations confirmed. 

Fourth, the appointees themselves who, eager for a 7-year ap­
pointment with little work and less pressure, accepted positions for 
which they knew they were not qualified. 

As a result, the parties are caught in a catch-22. They can't go 
to the Federal courts until they have proceeded before the Tribu­
nal. Then if they appeal, the courts routinely rubberstamp the Tri­
bunal citing administrative efficiency and expertise without looking 
back into the Tribunal's actual experience. Thus the parties are 
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captives in an unworkable system and there is little they can do 
to alleviate their problems. 

The problem is more the Tribunal's lack of value than its actual 
cost. In a variation of "you get what you pay for," the Tribunal's 
attitude seems to be that since the parties and the taxpayers don't 
get very much, if they don't pay very much either it is all OK It 
seems similar to a movie theater which shows B movies but 
charges only a dollar because the movies aren't very good. 

But there is a major difference. In a competitive marketplace, if 
you don't like the B movie playing at the dollar theater, you can 
walk down the street to the Bijou and see the latest blockbuster 
for $7. The choice is yours. But the taxpayers and the parties don't 
get a choice with the Tribunal. There is no marketplace. What Con­
gress has decreed is what they get. 

At a time when spending cuts are desperately needed, there is 
no such thing as a governmental expense that is de minimis. By 
identifying the Tribunal, Congress has accepted President Clinton's 
challenge to name specific expenditures which can be cut. It is a 
step in the right direction and, hopefully, will take America on the 
trillion million journey to cure the deficit. 

The underutilization of the Tribunal and the appointment of 
underqualified Commissioners have been so depressingly consistent 
that it is in inexcusably naive to expect improvement in the future. 
Instead it is more productive to turn the page on the Tribunal and 
consider alternatives. In my statement to the subcommittee I ex­
pand on a number of alternatives. For now, however, I will simply 
note that the Tribunal's successor should be qualified, should be 
obligated to observe precedent, and should provide the stability, 
continuity and sense of confidence which the parties deserve. 

Throughout its life the Tribunal has been assailed by criticism. 
Eight years after midwifing the Tribunal into existence, Congress­
man Kastenmeier described the Tribunal as "broken beyond repair" 
and introduced legislation to transfer its functions. His bill was 
called the Copyright Tribunal Sunset Act, whose title left little 
doubt as to the level of frustration with the Tribunal. Senator 
DeConcini told a group of cable executives in 1985 that "If I were 
in your business I would be frustrated as holy hell." At least two 
former Commissioners have advocated the abolition of the Tribu­
nal, and today a majority of the Tribunal calls into question its 
continued existence. But through it all the Tribunal has just kept 
sailing along. 

In advocating the abolition of my own agency, I feel like a cap­
tain scuttling his own boat, but I have reluctantly concluded that 
this boat is an unworthy vessel for the taxpayers, the copyright 
owners and the cable operators. It is time for the Tribunal to sail 
off into the sunset. 

Thank you. 
Mr. HUGHES. Thank you very much, Mr. Goodman. 
[The prepared statement of Mr. Goodman follows:] 
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STATEMENT O F BRUCE D. GOODMA N 
COMMISSIONER 

COPYRIGHT ROYALT Y TRIBUNA L 

March 3. 199 3 

I . INTRODUCTION . 

Mr. Chairman and members of the Subcommittee, my name is Bruce 

D. Goodman; I have been a Commissioner on the Copyright Royalty 

Tribunal since September 1992. I support H.R. 897 - the Tribunal 

should b e sunse t effectiv e Januar y 1 , 1994 . Ill-conceive d an d 

poorly executed, the Tribunal has failed both the taxpayers and the 

parties which appear before it. But, like a bureaucratic Energizer 

bunny, it just keeps on going and going and going. After more than 

15 years, it is time to say that the Tribunal should go no further. 

Its functions should be reassigned. Thereafter and as soon as 

practicable, the Tribunal's primary area of responsibility - the 

cable compulsory copyright license - should also be reviewed and a 

determination mad e whethe r i t shoul d b e retained , modifie d o r 

terminated. 

II. BACKGROUND. A s se t forth i n the Legislativ e History , the 

Copyright Royalty Tribunal was created as an independent federa l 

agency in the legislative branch to determine, review and adjust 

certain royalty rates for use of copyrighted materials pursuant to 

compulsory license s provide d i n th e Copyrigh t Ac t o f 1976 . 

Initially, a bill in the Senate provided that, upon certifying the 

existence o f a controversy concernin g distributio n o f statutor y 

royalty fee s o r upo n periodi c petitio n fo r revie w of statutor y 

royalty rates by an interested party, the Register of Copyrights 

J> 
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would convene a three member panel to constitute a Copyright 

Royalty Tribunal for the purpose of reviewing the controversy or 

reviewing the rates. According to this bill, the Tribunal would be 

appointed from among the membership of the American Arbitration 

Association or a similar organization; but the Tribunal would exist 

within the Library of Congress. 

Due to constitutional concern over the provision of a Senate 

bill that the Register of Copyrights, an employee of the 

legislative branch, would be appointing members of the Tribunal, 

the bill was amended to provide for the direct appointment of the 

Commissioners by the President. The first Chairman was the well-

qualified Thomas C. Brennan, who had been the Chief Counsel of the 

Subcommittee on Patents, Trademarks, and Copyrights throughout the 

consideration of the enabling legislation. Thereafter, the Tribunal 

went downhill. 

In fact. Rep. Robert Kastenmeier (D-Wisc), who was one of the 

primary driving forces behind the establishment of the Tribunal in 

1977, less than 10 years later described the Tribunal as 'broken 

beyond repair" and introduced legislation to create a Copyright 

Royalty Court to perform the Tribunal's functions. The Kastenmeier 

bill followed the "Copyright Royalty Tribunal Sunset Act", a bill 

introduced by Rep. Mike Synar (D-Okla.) and whose title left little 

doubt as to the level of frustration with the Tribunal. Senator 

Dennis DeConcini (D-Ariz) told a group of cable executives in 1985 

that, "If I were in your business, I would be frustrated as holy 

hell ".One former chairman, herself a controversial commissioner who 
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resigned under pressure, testified subsequently that the Tribunal 

should be eliminated because it was "effectively paralyzed', was 

"totally useless", "totally unjust" and, throughout its history, 

had established a precedent for "incompetence, ineffectiveness, and 

apathy.". In fact, she even added "apparent corruption" to its 

impressive list of evils. Another former commissioner more quietly 

called fcr its abolition. And, today, a aajority of the Tribunal 

calls into question its continued existence. 

Notwithstanding this dubious history, I allowed my optimism to 

triumph over reality when I accepted the appointment to the 

Tribunal in 1992. I looked forward to working with Professor Edward 

J. Damicb, who I had been told would be appointed to the Tribunal 

with me; and I believed that the Tribunal would be perfectly 

located in the crossroads between fast-evolving communications law 

and exciting new concepts in copyright law. I expected to be right 

in the middle of the activity, watching compulsory copyright, must 

carry, retransmission consent, DART, and all the others exciting 

copyright/communications issues play out before my eyes. With 

millions of dollars at stake and a skilled bar representing the 

parties, it seemed to be the right place and the right time. But 

the place turned out to be a bureaucratic Brigadoon; the time was 

when the villagers were not awake; and if the Tribunal had a theme 

song, it would be "Don't Stop Thinking About Yesterday". 

III. PROBLEMS OF THE Tribunal. What went wrong? Everything. 

With the benefit of 20:20 hindsight, we can now see that the 

vehicle upon which so many well-meaning people placed their hopes 
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turned out to be a Spruce Goose in conception and a Titanic in 

execution. Although well-intentioned, the Tribunal was flawed from 

start to finish. From conception through execution. 

A. WORKLOAD. The Tribunal's workload is inconsistent and, 

too frequently, insignificant due to the following: 

1. LIMITED RESPONSIBILITIES. Although, on paper, the 

Tribunal's list of responsibilities appears significant, if not 

impressive, settlements are common (e.g., agreement was reached by 

the parties entitled to cable compulsory copyright distributions 

under Section 111 for 1983 through 1988; and agreement was reached 

by the parties under Sections 116 for the juXebox industry for 1990 

through 1999). Moreover, the compulsory copyright under Section 119 

Is scheduled to terminate on December 31, 1994. 

2. THE MATURE OF LITIGATION. The Tribunal's 

overwhelming and primary responsibility is quasi-judicial. However, 

the workload regarding any individual compulsory license is 

inherently and inevitably unpredictable. As is true with litigation 

in any forum, a case tried to completion requires a significant 

expenditure of time, but if a case settles quickly, there is little 

for the arbiter to do other than approve the settlement agreement. 

Thus, in the case of the Tribunal, if the parties settle their 

dispute over the allocation of royalties from the cable compulsory 

license pool, there may be virtually nothing for the Tribunal to do 

for the remaining several months of the year. 

B. THE COMMISSIONERS. Each year, a pool of royalty 

payments which can exceed $200 million must be allocated among 
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claimants to the cable compulsory copyright license royalties. 

Literally hundreds of claimants coalesce into claimant groups with 

a commonality of interest to pursue their claims. Highly-skilled 

attorneys with an expertise in copyright/communications law submit 

articulate, albeit legalistic, briefs outlining and arguing the 

legal and factual issues by citing detailed and complicated legal 

precedent and positioning the factual evidence in the most 

persuasive way. They present complex evidence in hearings with 

direct and cross examination of the witnesses. Every positive 

nuance is carefully coaxed out of friendly witnesses just as 

subtle, but damaging, admissions are elicited from hostile 

witnesses. The attorneys paint their evidence on a broad canvas 

using barely-perceptible brush strokes that are visible only to the 

well-trained and highly experienced legal eye. 

To a legal scholar or at least an experienced attorney, the 

issues are fascinating, stimulating, compelling, and challenging. 

But to a layman, the same issues must be bewildering, confusing, 

boring, and mind-boggling. To the parties and their lawyers, with 

so many millions at stake, it all must simply be frustrating. 

Ideally, the Tribunal commissioners - who must resolve factual 

issues and make legal judgements - will be appointed based on their 

experience and expertise in copyright, communications, and 

entertainment law. Some litigation experience is beneficial, but a 

legal background is essential. 

Certainly, it is unreasonable to expect that every 

commissioner will possess all this experience. But, shockingly. 
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until this year, the appointees had little or no experience in 

copyright law or communications law or entertainment law or any law 

at all - few were attorneys. It is the height of naive and blind 

optimism to expect an inexperienced layman to decipher legal and 

industry jargon; grasp and resolve the legal and factual issues; 

and - in the instance of the coalman - run the hearing. 

Clearly, Congress envisicned that the Tribunal would consist 

of an experienced group of attcrneys-as-arbitrators who would hear 

evidence and write the decisions. The legislative history reveals 

the specific intent of Congress that "the Commissioners perfora all 

professional responsibilities themselves", as assisted by a small 

secretarial and clerical staff. However, in 1985, in the midst of 

a blitzkrieg of criticism, a general counsel was added to the 

Tribunal following the recommendation of the Government Accounting 

Office, which was concerned with the quality of the Tribunal's 

decisions and the qualifications of its commissioners. In fact, the 

House Subcommittee on. Courts, Civil Liberties and the 

Administration of Justice held bearings on the future of the 

Tribunal. During this time, the GAO; Donald Curran - acting 

Register of Copyrights; and a number of expert witnesses proposed 

that the existing Tribunal should be modified by establishing 

legislative qualifications for commissioners. 

Neither political party bears the sole blame for exaltinc the 

politically faithful over the experienced and the qualified. In 

fact, each administration during the Tribunal's lifetime has 

apparently looked upon the Tribunal as a place more to rewari its 
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friends than to staff with experts. Numerous observers have found 

it both disheartening and puzzling to note the politicizing of the 

process of appointing commissioners to an agency which has 

absolutely no political agenda or even input into traditional 

politics. The issues before the Tribunal are consistently 

apolitical and their resolution cannot be considered to benefit 

either political party. Although there have been dedicated and 

qualified commissioners on the Tribunal; too often the appeal of a 

seven year term.with little work, less pressure, and no heavy 

lifting has proven to be an irresistible attraction for un-or 

underqualified job-seekers with a friend in the oval office. 

C. THE WORKPRODUCT. The discontent of the parties with the 

Tribunal's decision-making ability is manifest from the many 

appeals and critical comments in past hearings to abolish the 

agency. As a result of the politicizing of the appointment process, 

the parties or claimants are caught in a frustrating catch-22. They 

can't go to the federal courts until they have proceeded before the 

Tribunal. Then, if they appeal, which they do with an alarming and 

telling frequency (for example, of the first six cable 

distributions, five were appealed), the courts - without examining 

the background of the Tribunal's commissioners - routinely cite the 

traditional agency's "administrative efficiency and expertise" and 

refuse to overturn the Tribunal's findings. (See, e.g., national 

Association nt Broadcasters v. Copyright Royalty Tribunal. 675 F. 

2d 367 (D.C. Cir. 1982). As a practical matter, the claimants, 

i.e., the parties which appear before the Tribunal, are unable to 

express their candid opinions of the Tribunal before the appellate 
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courts, before Congress or in any other forum because statements 

critical of the commissioners and their decisions could ill-serve 

the parties at hearing time. As a result, the parties are captives 

in a frequently non-working and unworkable system and there is 

little they can do to alleviate their problems. 

D. VALUE. 

1. HARD AND SOFT COSTS. It is the Tribunal's value, 

not its actual costs to the taxpayers which makes appropriate its 

abolition. The Tribunal's total budget is small - approximately 

$1,000,000 of which the claimants pay approximately 86%. There are, 

however, more substantial hidden or soft costs - the process of 

appointing Commissioners starts with letters and calls to members 

of Congress, then letters and calls to the White House. The calls 

bounce back and forth; the messages work their ways up and trickle 

down. The Office of Presidential Personnel becomes involved; there 

are interviews, recommendations, FBI security checks, hearings 

before the Judicial Committee, meetings with the Office of 

Government Ethics; and reams of paperwork to complete and review. 

After confirmation, there are meetings with the Appropriations 

Committees, more paperwork, and all the other hidden expenses and 

meetings which rob the government of its time. 

2. COST/BENEFIT ANALYSIS. More significant than the 

Tribunal's hard and soft costs is its abysmal failure under a 

cost/benefit analysis. That is, one must examine whether the 

benefit the Tribunal provides justifies its costs. To ask that 

question is to answer it - even though the Tribunal's costs are low. 
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Apparently, based on a twist to the old saw that "you get what 

you pay for", the Tribunal's attitude seems to be that, since the 

parties and the taxpayers don't get very much, if they don't pay 

very much either, it's all OK. It seems similar to a movie theater 

which shows "B" movies, but charges only a dollar because the 

movies aren't very good. But there is a major difference - in the 

marketplace of capitalism, if you don't like the "B" movie playing 

at the dollar theater, you can walk down the street to the Bijou 

and see the latest blockbuster for $7. The choice is yours. But the 

taxpayers and the claimants don't get a choice with the Tribunal. 

There is no marketplace. What Congress has decreed is what they 

get. 

Although critics of the Tribunal have recommended that 

additional staff and money were needed for the agency to run 

smoothly, expenses have been moderated - in accordance with 

economic necessity and, perhaps, the Tribunal's view of its own 

worth. As a result, there is no library, no access to electronic 

data bases, and virtually no budget for travel or seminars. 

Consequently, the commissioners have little chance to learn on the 

job and the public is not adequately informed of the opportunities 

to participate in the agency's allocation of royalties. The 

Tribunal's responsibility under the Audio Home Recording Act is a 

case in point. Unless Slash, one of the leads with the heavy metal 

group Guns n' Roses, happens to catch the right edition of the 

Federal Register, he nay be unaware of his opportunity for 

royalties for his performances. 
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3. SPENDING AND THE ECONOMY. It is clear that 

America's deficit must be reduced and I firmly believe that 

spending cuts must lead the way. The challenge to cutting spending 

is the ability to wield the knife in a way that the fat is excised, 

but the bone is left intact. Although the Tribunal's caloric total 

is not high, the calories it does have are largely empty - in a 

nutritional pyramid, the Tribunal would fall somewhere between 

Jell-O and Doritos. Just as a dieter must count his calories one at 

a time. Congress and the Executive Branch must eliminate every 

unnecessary expenditure. When America's deficit exceeds the GNP of 

most other nations and continues to grow rapidly, there is no such 

thing as a governmental expense that is de minimis. 

This concept is so well-accepted that it has spawned numerous 

aphorisms that have become trite through popularity, e.g., "If you 

watch the pennies, the dollars will take care of themselves"; "the 

journey of a thousand miles begins with a single step". 

The President has challenged America to name specific 

governmental expenditures which can be cut. By identifying the 

Tribunal, Congress has accepted that challenge. It is a step in the 

right direction and, hopefully, will take America on the multi-

billion mile journey to cure the deficit. 

E. CONCLUSION. The Tribunal's problems are pervasive, 

systemic, inevitable, and insoluble. The agency was fatally flawed 

in its conception and irresponsibly treated in its execution. 

1. THE TRIBUNAL'S CONCEPTION. The concept could not 

possibly have worked efficiently because a small government agency 
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cannot possibly act as an efficient adjudicator of a limited number 

of issues which arise in ac irregular and unpredictable fashion. As 

the workload ebbs (e.g., the claimants settle), the Tribunal is 

underutilized; and even if the workload were to flow (e.g., none of 

the claimants settle), tie limited Tribunal resources would be 

swamped and unable to cope. Due to its narrow mission, the Tribunal 

cannot expand into other wcrk during the times that are fallow for 

litigation. And due to its small staff and limited resources, the 

agency cannot delegate or re-assign other work within the small 

agency if it is confronted by a work overload (admittedly, an 

oxymoron when used in conjunction with the Tribunal). 

Certainly, small agencies are capable of 

functioning very "effectively - but they must have workloads that 

are consistent and predictable. For example, an agency to prepare 

for the nation's Bicentennial or an Olympics Committee. But no 

agency can be efficient where there are not enough people or there 

is not enough work to smooth the mountains and valleys. 

2. THE TRIBUHAL'S EXECUTION AND IMPLEMENTATION. 

Exacerbating the problems inevitably flowing from the flawed 

concept has been the disaal execution and implementation of the 

legislation. A candid and unbiased post-mortem would reveal that 

everyone concerned shares in the blame for the Tribunal's 

inevitable failure: 

a. the Prssidents of both parties, who, too often, 

failed to demand even the most basic credentials in their 

appointees; 
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b. Congress, which created an agency with a 

mission that was too small and a workload that was too 

unpredictable; and failed, first, to include a requirement of 

appropriate experience in the Act and, then, regularly approved 

unqualified appointees. In fact, in 1985, Senator Charles Mathias, 

told a group of cable executives that, "If you blame anyone, you've 

got to blame us." 

c. the claimants, which have grown to expect the 

worst and have passively watched their expectations confirmed; and 

d. the appointees, who - eager for a seven year 

sinecure - accepted positions for which they knew they were not 

qualified. 

Possibly, the fault even extends to the voters and the 

political and governmental system, itself, which tolerates this 

poor use of the taxpayers money and the abuse of the patronage 

system. In any event, the underutilization of the Tribunal and the 

appointments of unqualified commissioners has been so depresslngly 

consistent that it is inexcusably naive to expect an improvement in 

the future. 

Instead, the Tribunal is inevitably doomed to continue along 

its past unsatisfactory course. Wishing it all will be better won't 

make it so. That is the one lesson that can be learned from the 

Tribunal's 15+ year history. As Santayana warned, "those who ignore 

the past, are condemned to repeat it". The Tribunal should be 

sunset on December 31, 1993. But a home must be found for its 

respons ibi1ities. 
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IV. ALTERHATIVES TO THE TBIBDHAL. Ordinarily, it would be 

illogical to consider the abolition of an agency without, at the 

same time, reviewing the viability of all its responsibilities. 

Accordingly, the cable compulsory license would appear to be an 

appropriate candidate for discussion. However, in view of numerous 

pending legal challenges to the "must carry* and "retransmission 

consent" provisions in the Cable Television Consumer Protection and 

Competition Act of 1992, it may make sense to defer that 

consideration until more of the underlying issues have been 

resolved. Because I fear that the existence of the Tribunal and of 

the cable compulsory license say be inextricably bound, however, I 

would encourage the Subcommittee to consider this substantive area 

at the first appropriate opportunity. In any event, the following 

alternatives to the Tribunal are explored, assuming arguendo, that 

there is no change planned in the functions currently under the 

Tribunal's responsibility. 

A. SPECIFIC ALTERNATIVES. 

1. AD HOC PANELS IN THE COPYRIGHT OFFICE. On the 

positive side, transferral to the Copyright Office makes eminently 

good sense because: 

a. The Tribunal and the Copyright Office are both 

in the Legislative Branch; 

b. The enabling statute is the Copyright Act and 

the Copyright Office is responsible for administering the copyright 

laws; 
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c. The Copyright Office's licensing division 

already provides administrative support for the Tribunal; 

On the negative side, there are two major problems with 

the ad hoc nature of the panels: 

a. Although the nature of the Tribunal's work 

dictates that it must be episodic, there are continuous, albeit 

minor, needs for an arbiter's response. For example, the claimants 

regularly file comments (which are do facto motions) with the 

Tribunal reporting impediments to settlement, requesting the 

Tribunal's resolution, and promising a likely settlement following 

resolution. The time required to address and resolve these issues 

is not extensive, but it is essential to have a panel of 

arbitrators waiting in readiness. Although the hearings may extend 

for only a few weeks, the entire proceedings can drag on for more 

than a year from the day a controversy is determined to the date it 

is resolved. Therefore, even if the panels are to be ad hoc, the 

appointment oust be for at least the life of tie particular 

declared controversy (e.g., the resolution of cable compulsory 

copyright license for 1990); and 

b. There is a benefit to a continuation of the 

same arbitrators on a panel. First, they become ever, more familiar 

with the issues. Second, they bring the benefits of stability and 

continuity that a churned panel would lack. Unlike permanent 

arbitrators, it is unlikely that ad hoc arbitrators would have the 

opportunity to handle succeeding arbitrations because a losing 

party is usually extremely reluctant to select the same arbitrator 
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for future arbitrations. Third, permanent arbitrators are more 

likely to follow precedent for the straightforward reason that it 

is their own precedent. 

Finally, although making the Register of Copyrights a 

Presidential appointee would appear to avoid the separation of 

powers problems in Buckley v. Valeo. 424 U.S. 1 (1976), it could 

politicize this position. Given the problems identified above with 

political appointments, I am concerned tiat the Bill may replace 

politically-caused problems at the Tribunal with politically-caused 

problems at the Copyright Office. 

2. PERMANENT PANELS UNDER THE COPYRIGHT OFFICE OR 

ANOTHER AGENCY OR DEPARTMENT. For the reasons stated above, 

panels that are selected for more than one year would be 

preferable. The panels could be placed under the Register of 

Copyrights (if the position become a Presidential appointee); or 

under another presidential appointee in the Library of Congress; or 

in any other logical agency (e.g., the Federal Communications 

Commission) or department (e.g., the Commerce Department). In any 

event, the arbitrators should be required to observe precedent 

unless they could make a convincing case that it should be 

overturned. 

3. ADMINISTRATIVE LAW JUDGES ZH THE COPYRIGHT OFFICE. 

The cost to the taxpayers (or the claimants if they are to pay 

the entire costs) for their share of aai.-.taining full-time ALJ's 

should be comparable to the costs of paying ad hoc arbitrators 
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whose dail y rate s ten d t o b e high . Moreover , ther e ar e a  numbe r o f 

benef i ts t o "eaployee * ALJ's : 

a. thei r employmen t b y th e Copyrigh t Offic e 

ensures a  lac k o f confl ict s o f interes t an d bring s variou s ethica l 

constraints otherwis e unavailable ; 

b. thei r ava i lab i l i t y i s guaranteed ; 

c . the y woul d identif y wit h an d prior i t iz e th e 

arbitrations and , unlik e arbitrators , the y woul d b e l e s s l ike l y t o 

abandon th e proces s i f thei r othe r commitment s becam e mor e 

demanding; 

d. the y woul d b e mor e l ikel y t o hono r precedent ; 

and 

e . ther e ma y be othe r adjudication s fo r the m whic h 

would increas e the i r workloa d an d improv e efficiency . 

4. ALJ' S A T TH E FEDERA L COMMUNICATION S COMMISSIO N 

(•FCC). Th e potentia l advantag e ove r ALJ' s i n th e Copyrigh t 

Office i s tha t th e FC C ALJ's ar e mor e l ikel y t o hav e othe r need s t o 

ensure tha t the i r workloa d i s suf f ic ient . Additionally , i t ma y b e 

cleaner fro m a  Constitutiona l standpoin t t o hav e ALJ' s i n th e 

Executive Branc h exercisin g quasi-judicia l respons ibi l i t ies . 

5. ALT' S I N OTHE R DEPARTMENT S (E.G. , TH E COMMERC E 

DEPARTMENT). Again , ther e ar e th e advantage s o f increase d 

ef f ic iency fo r ALJ' s wit h othe r function s an d fo r a n executiv e 

agency t o exercis e quasi-judicia l functions . Becaus e th e Paten t an d 

Trademark Offic e i s withi n th e Commerc * Department , ther e i s a 

reasonable nexu s o f expertise . 
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6. PRIVATE ARBITRATION. Congress couli simply provide 

that the parties, if they do not reach agreement, will submit their 

claims to final and binding arbitration under tie auspices and 

rules of the American Arbitration Association. The panels would be 

selected by the parties to increase the likelihood of experience 

and competence; arbitrators would serve for at leasi three years in 

provide stability and continuity; and the panels wciid be obligated 

to observe (but not blindly follow) precedent. Appeals could be 

limited to one of several previously designated District Court 

judges. 

7. FEDERAL COPYRIGHT COURTS. Certain sitting judges 

could be designated to hear claims arising under the Copyright Act. 

However, formal litigation, with full discovery and strict 

adherence to the Federal Rules of Civil Procedure, is expensive and 

would increase the costs to the parties as. well as adding an 

additional, albeit minor, burden to an overcrowded judicial system. 

8. RECONSTITUTE THE TRIBUNAL. I do nor recommend this 

alternative because: (i) it would not address the inherent 

inefficiency of a small, stand-along quasi-judicial agency; and 

(ii) given the disappointing record of naming commissioners, it is 

likely that the qualifications would be interpreted "charitably". 

9. LEGISLATIVELY-DETERMINED AND PRE-Sn RATES. I do 

not recommend this alternative because the suckinc sound that you 

would hear would be lobbyists pulled toward Capital Hill. 
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Consequently, the rates would be determined based less on the 

equities than on the political power of the parties. 

B. CONCLUSION. There are numerous alternatives to the 

Tribunal as a stand-alone agency. Most would be superior provided 

that there is a mechanism in place to assure that the arbiters of 

the controversies will be qualified. Obviously, it is not essential 

for every arbiter to be familiar with Copyright law and 

Entertainment law and Communications law and be a lawyer with 

experience in hearings and litigation. However, there must be some 

familiarity and experience with the basic issues. An economist 

might provide a satisfactory alternative to a third lawyer, but at 

least two arbiters on a panel of three should be lawyers and the 

non-lawyer should never run the hearing. In any event, the 

Tribunal's successor - an arbitration panel or administrative law 

judges - should be qualified, should be obligated to observe - if 

not slavishly follow - precedent and should provide the stability, 

continuity and sense of confidence which the parties deserve. 

Ideally, the arbiters will be- occupied fully and efficiently 

when they are not involved in controversies previously submitted to 

the Tribunal. However, even if their workloads do not increase 

beyond that of the current commissioners, the parties and the 

taxpayers will realize a significant savings because: (i) the 

supporting staffs can be shared with other arbiters or employees 

where the arbiters are part of a larger agency; (ii) the rental 

space, telephone equipment, etc. will be less costly if they are an 

extension of another agency; and (iii) the enormous hidden or soft 
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cos t s o f Presidentia l appointment s an d stand-alon e agencie s wi l l 

disappear. 

V. DISCLAIMERS. 

A. BUREAUCRACY AND THE CIVIL SERVICE SYSTEM. Because of a 

strong pre-disposition, it is necessary for me to add this 

disclaimer. I believe that too many Federal, State, and local 

governments operate inefficiently and do not properly serve the 

taxpayers. This generalization is not intended to be absolute or 

all-encompassing because there are nany notable and admirable 

exceptions. The tragedy is that the government is able to - and 

does - attract America's best and its brightest. But many lose 

their ambition, their enthusiasm, and their dedication along the 

way. As a result, the agencies, the departments, and the taxpayers 

suffer. 

The causes are obvious - there rarely exists either: (i) the 

carrot/reward for government employees who work hard and well; or 

(ii) the stick/penalty for unsatisfactory work. On one hand, 

workers learn quickly that their salaries are dependent less on 

hard work and ability than on the whim 3f the current-President who 

withholds or grants pay increases and tie arbitrary availability of 

openings in the next grade. On the othar hand, termination or even 

denials of within-grade increases are raw and far between. There is 

no profit motive - for either the organization or the employees. 

And increasingly, morale has plummeted as government employees have 

become convenient whipping persons. 
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The problem, of course, is not the employees; it is the 

system. For those reasons and because our economy warrants it, a 

new Grace Commission should be formed to tackle these problems 

which seem relatively straightforward and not difficult to solve. 

However, until then, I confess my suspicion of government and my 

pre-inclination to sunset any mission, agency or department that 

has outlived its usefulness or never achieved its purpose. I 

strongly believe that the Tribunal has failed in this regard, but 

I acknowledge that my disappointment and frustration with the civil 

service system may make me faster to pull the trigger. 

B. THE COPYRIGHT OFFICE. H.R. 897 would modify certain 

operations in the Copyright Office. Rather than comment on those 

modifications in this Statement, I will defer to witnesses from the 

Copyright Office. 

C. nnnrT.EV v varan 424 U.S. 1 (1976). I recognize that 

the Buckley case presents certain potential obstacles to the re­

assignment of the Tribunal's functions to the Copyright Office. 

Although I have certain suggestions in that, regard, I will defer to 

the Constitutional lawyers the best method to accommodate Buckley 

and the planned re-assignment of the Tribunal's functions. 

VI. OVERALL COHCLOSIOH AMD RECOMHEHDATIOH. For the reasons stated 

above: 

A. THE TRIBUNAL SHOULD BE SUNSET AS AN AGENCY ON DECEMBER 

31, 1993; 

B. THE TRIBUNAL'S FUNCTIONS SHC-JLD BE REASSIGNED; 



86 

C. THE LEGISLATION RE-ASSIGNING THE TRIBUNAL'S FUKCTIONS 

SHOULD SPECIFY (GENERALLY OR SPECIFICALLY) THE EXPEDIENCE 

REQUIRED FOR AN ARBITER TO BE SELECTED BY A GOV3NKENT 

AGENCY OR DEPARTMENT; AND 

D. IN THE NEAR FUTURE, CONGRESS SHOULD EXAMINE EACH OF THE 

TRIBUNAL'S FUNCTIONS TO DETERMINE ITS FUTURE. 
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FAX am tos-uoT 

COMMISSIONER BRUCE D. GOODMA N 
Brace D . Goodma n was »n—«»«i t o tbe Copyright Royalty Tribunal by President Bush on 
September 3, 1992 . 

Mr. Goodman , 47 , a n attorney an d business executive , ha s a  broad background i n 
broadcasting, cable television and lpl" •• ••••• ' «••••« Prio r to bis appointment, Mr. Goodman 
was Presiden t o f FY I -  th e Cwnnnw i Channel , a  cable ttletirio n channe l drriinir d t o 
Iwit f l l jm-l^i f l lh i 'nMiin^ j|f a Hi^flrinr»iip» i w i r ^ i y f t y^ right  y»w«««.<»tMnrVir » Pr**iA*nt 
and General Coasse i for the Mntaal Broadcasting System, Inc., where his resporrnbilmrs 
mrhMWI the negotiation of several I'lp'̂ fi—i <raam.u fo r broadcasting rights, as well ss other 
operational an d staf f finaiinit  fo r di e network , it s owne d nations , an d it s satellit e 
Oetecô BomDcaQons division. 

Additionally, Mr. Goodman we Vic e President of tbe Amway Corporano-% i nnito-
biHion doOtr dgea^iuUeuug company, ad Presiden t of MoittCoom TekcommBxotions 
Corp., an mdimry pwoccr a te  gggflwrio n of dm by FM submriets and very szBaQ ipenurc 
nxeUke antennas. Mr. flfWrnwi tfao engaged m tbe private practice of law as a partner with 
Alter *f t Haddfti , a  larg e " " ^ M ! la w firm,  wher e b e rhairf d th e EnKrtafftmes x an d 
CoiuBxuflicsooiis Group and was involved m "nt*ncMi resardins various n****!*^ copynsnt issues. 
Additionally, he was Senior Coosd t o John H. Ftanmg , Chairnaa of die National Labor 
Rriitiom Boar d and worked for die NLRB GenerafConnsd i n a ratnber of positions. 

Mr. Goodman is a past member of die National Association of Broadcasts* Code Board; 
AnWTCHI A d w w f p iq fc-fa.  n jmi l «gal f t m " " " —; i t i . » « h m j nn U»tmpnKl»n 1M CTrpmrr 
rntlTMri A m v i a t i n n , In r •  ~rf tft . F ~ H ll r - '" "" " " in m Bar Awnrwtinn * r r f i » «i HwrirahU 
activities, h e is a board •n»n^f o f die National < ^ » " * T Orchestra ; and die Washington Ear, 
a reading service for die band. 

Articles writte n by Mr. Goodman have appeared i n RmxWoing - Hecimni c Media : 
Broadcast in d Financia l MamyCTigi t fnnrna J Radi o Wesk. an d CihteVfflon . 

A native of Pennsylvania, Mr. i*«»*— i s a graduate of Pennsylvania State University 
and di e Georgetow n Universit y La w Center. H e is a  member of di e bats of di e Distric t o f 
Columbia. Virginia . Florida , and die United Slates Supreme Court. 
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FAX OB U6-U07 

February 17 , 1993 . 

The Honorabl e Willia m J. Hughes 
U.S. Hous e of Representatives 
Washington, D.C . 20313 

Dear Congressman: 

As a  Commissioner on the Copyright Royalty Tribunal , I  an keenly intereste d in your 
proposed legislatio n t o modif y th e Copyrigh t Ac t Althoug h I  a m concerned ma t ad hoc 
arbitration panel s would not provide the iiwwvry stabilit y to perfocn properly die Tribunal's 
functions, I  strongly agree with die proposal to sunset the Tribunal. la reaching this conclusion, 
I rely no t only on my experience as a Coimmssioner, bu t also on my background as an attorney 
and executive i n the <*nnnimnw-arinn< industry . 

Created in 1976 to encourage programming diversity and access to progiriiuming at a time 
when die cable industr y was in its infancy, th e Tribunal ha s become a  bureaucratic Energize r 
bunny which ha s outlived its usefulness .. . bu t keeps on going and jsing. In fact, di e Tribunal 
has achieve d di e remarkable fea t o f rfi«pi«*«iwg bom program owner s wh o believe di e rates 
alloratrri b y die Tribunal are too low and many cabl e operator s who believe th e rates are too 
high. An d the benefit to taxpayers is elusive, a t best, an d iSusory, a  wors t 

Even if the cable compulsory license for local programming, ae Audio Home Recording 
A a an d othe r legislativ e underpinning s o f di e Tribunal's charte r ir e to b e preserved , th e 
Tribunal, a s a stand-alone agency awkwardly interpose d between die Copyright Office an d die 
FCC, shoul d b e sunset i n die near future . It s functions ca n be re-iUocated (e.g. , t o private 
licensing groups , t o other federa l agencie s suc h as die FCC, die Library of Congress) . I n a n 
economic environmen t whic h mandate s tha t ever y governmen t :genc y mus t overcom e a 
presumption of unnecessary *rpn w an d counter-productivity, di e Tribunal has too often bee n 
noted mor e fo r providing employmen t t o mnpniift-r i politica l appointee s tha n fo r its help to 
taxpayers and the industry i t should serve . 

Certainly, I  recognize tha t callin g fo r die abolition o f m y jwn agency i s akin t o an 
infantryman's calling down artillery fire on his own position. But I hope this letter will be a call 
to arms to other Presidentia l appointees who recognize tha t rntieix~rd bureaucrac y mus t giv e 

Bruce D . Goodma n 
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Mr. HUGHES . Mr. Damich, welcome. 

STATEMENT OF EDWARD J. DAMICH, COMMISSIONER, 
COPYRIGHT ROYALTY TRD3UNAL 

Mr. DAMICH . Than k yo u ver y much , Mr . Chairman . I  mus t ex -
cuse myself for the raspy quality o f my voice. I  came down with th e 
flu o n Monday , an d i t i s onl y by din t o f medical scienc e I  a m abl e 
to appear here today. 

Mr. HUGHES . Well , don' t fee l to o bad . W e al l hav e i t an d yo u 
wouldn't want to be left out. 

Mr. DAMICH . That is right . You are right. Who am I going to give 
it to here? That is the problem. 

I have a  shor t statemen t dealin g with th e substanc e o f your pro-
posed bill, and I would like to make a few comment s on the charges 
that I have heard today for the first time as well . 

Mr. Chairma n an d member s o f th e subcommittee , m y nam e i s 
Edward J . Damich . I  am a  Commissioner o f the Copyrigh t Royalt y 
Tribunal. Than k yo u fo r th e opportunit y t o expres s m y view s o n 
the Copyrigh t Refor m Ac t o f 1993 , H.R . 897 . Thi s i s th e secon d 
time tha t I  have testifie d befor e th e subcommittee . Th e firs t tim e 
was i n 198 7 unde r your predecessor, Mr . Kastenmeier , whe n I  tes-
tified i n favo r o f U.S . adherenc e t o th e Bern e Convention . Toda y 
I a m please d t o testif y i n favo r o f titl e I I o f H.R . 897 , whic h re -
places th e Copyrigh t Royalty Tribunal an d whic h repeal s th e juke-
box compulsory license. 

Mr. Chairman , yo u hav e state d tha t th e Copyrigh t Royalt y Tri -
bunal i s a n agenc y tha t i s bot h broke n an d unnecessary . I  believ e 
that th e Copyrigh t Royalt y Tribuna l i s no t broken , bu t tha t i t i s 
unnecessary. Admittedly , ther e ar e differen t sense s t o th e wor d 
"broken." What I  mea n i s th e Copyrigh t Royalt y Tribuna l i s no t 
broken becaus e i t doe s wha t i t i s suppose d t o do . A s I  se e it , th e 
problem wit h the Tribunal i s tha t i t i s inefficient . I t does not hav e 
enough t o d o t o warran t a  full-tim e independen t Federa l agency , 
and historicall y th e Commissioner s hav e lacke d th e appropriat e 
legal expertise for the Tribunal to act on an optimum level. 

Despite th e fact tha t th e Copyrigh t Act commits fiv e compulsor y 
licenses to the Tribunal's purview as well a s rate and royalty deter-
minations under the Audio Home Recording Act, its actual work oc-
curs episodically, due largely to statutory schedule s an d settlemen t 
by the partie s that appea r before it . When i t does work i t perform s 
adjudicatory function s simila r t o thos e o f administrativ e la w 
judges, wh o ar e ordinaril y require d t o b e member s o f th e ba r fo r 
7 year s an d hav e 7  year s o f administrativ e la w litigatio n experi -
ence. Yet , according to the evidenc e availabl e t o me, only 5 , includ-
ing Commissione r Goodma n an d myself , ou t o f 1 3 Commissioner s 
have had lega l experienc e i n relevan t fields . Thi s i s largel y du e t o 
the fact that the Commissioners are political appointees . 

The mechanis m establishe d b y H.R. 89 7 mor e closely reflect s th e 
episodic character of compulsory license an d AHRA determinations, 
and the need for appropriate lega l expertise by providing for ad hoc 
arbitration panel s chose n i n a  wa y tha t ordinaril y wil l resul t i n 
qualified arbitrators . However , H.R . 89 7 shoul d promot e predict -
ability, an d thus settlement , b y requiring the panel s t o take prece -
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dent into account and by allowing the Register to disapprove panel 
determinations that do not do so. 

Because of Buckley v. Valeo,  in order to integrate compulsory li­
cense and AHRA determinations into the Copyright Office, H.R. 
897 makes the Register a Presidential appointee. Since the Reg­
ister would have only narrow review of arbitration panel deter­
minations and would not engage in the actual hearing process, I do 
not think that H.R. 897 allows politics to taint the adjudicatory 
process. I do not have an opinion on whether the Register as a 
Presidential—whether making the Register a Presidential ap­
pointee is wise or unwise on other grounds. 

If for other reasons it should prove unwise to change the status 
of the Register, Congress should still abolish the jukebox compul­
sory license and replace the Copyright Royalty Tribunal. Congress 
should create a new Copyright Royalty Commission composed of 
three Commissioners, who would be appointed by the President 
with Senate confirmation in order to satisfy Buckley  v. Valeo,  with 
appropriate legal expertise. The CRC would meet on an as needed 
basis and perform the functions assigned to the Register by H.R. 
897. 

In sum, the actual workload generated by the compulsory li­
censes and AHRA does not justify the existence of a full-time inde­
pendent Federal agency, especially one that historically has lacked 
expertise in its fields of activity. As a Republican, I have always 
been in favor of downsizing the Federal Government, and I am 
happy to see this theme being carried forward by President Clinton 
and by the subcommittee. No one who is concerned with the elimi­
nation of government waste and inefficiency can afford to leave the 
Tribunal untouched. 

Thank you again, Mr. Chairman and members of the subcommit­
tee, for this opportunity to express my views. 

Mr. HUGHES. Thank you, Mr. Damich. 
[The prepared statement of Mr. Damich follows:] 
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Statement of Edward J. Damich 

Commissioner, Copyright Royalty Tribunal 

March 3, 1993 

Mr. Chairman, my name is Edward J. Damich. I am a 

Commissioner of the Copyright Royalty Tribunal. Thank you for the 

opportunity to express my views on the Copyright Reform Act of 1993 

(H.R. 897). This is the second time that I have testified before 

the Subcommittee. The first time was in 1987, under your 

predecessor, Mr. Kastenmeier, when I testified in favor of U.S. 

adherence to the Berne Convention. 

My testimony today will focus on Title II of H.R. 897 which 

abolishes the Copyright Royalty Tribunal in favor of copyright 

arbitration royalty panels overseen by the Register of Copyrights, 

but my position on this question requires me also to touch on those 

parts of the bill that eliminate the jukebox compulsory license and 

that change the status of the Register of Copyrights. 

Mr. Chairman, you have stated that the Copyright Royalty 

Tribunal is "an agency that is both broken and unnecessary." I 

believe that the Copyright Royalty Tribunal is not broken, but it 

is unnecessary. Admittedly, there are different senses to the 

word, "broken." What I mean is: The Copyright Royalty Tribunal is 

not broken because it does what it is supposed to do. During my 

six-month tenure on the Tribunal, I have participated in royalty 

distribution under the satellite compulsory license, rate 

70-657 O - 93 - 4 
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adjustment for the use of certain works in noncommercial 

broadcasting, and the initial steps for distribution of royalties 

under the Audio Home Recording Act (AHRA) . I can personally 

testify that each was accomplished in a timely fashion and that all 

three commissioners and the staff acquitted themselves in a 

professional manner. 

The Tribunal is unnecessary, however, because it does not do 

enough to justify its existence as a full-blown, independent 

federal agency. Furthermore, what the Tribunal does, it does 

inefficiently. By "inefficient," I mean that the parties and the 

American taxpayers pay more than they have to to get the job done. 

I do not mean that the Tribunal costs a lot. As you well know, our 

FY1993 budget is under a million dollars and only a relatively 

small portion of that comes from the federal treasury. But I 

cannot be persuaded that an agency should continue because, though 

inefficient, it doesn't cost the parties or the taxpayers very 

much. Does waste have the right to continue because it is small 

waste? I suspect that President Clinton's cuts in the White House 

staff don't amount to a "hill of beans" when compared to the 

federal budget as a whole, yet they have symbolic value and real 

value—they add up. As a Republican, I have always been committed 

to downsizing the federal government, and I believe that the 

Copyright Royalty Tribunal is a good place to start. 

As you may know, I am a law professor. Periodically, law 

schools are evaluated by the American Bar Association, which 

requires them to write a self-study. The first two questions of 
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any self-study are: (1) what do you do? and (2) how do you do it? 

What follows is ay draft of a self-study for the Copyright Royalty 

Tribunal. 

First, what does the Tribunal do? On paper it would appear to 

be very busy. It adjusts the rates for five coapulsory licenses— 

•echanical, jukebox, public broadcasting, cable, and satellite—and 

for digital audio recording technology under AHRA. It distributes 

royalties under the cable and satellite coapulsory licenses and 

under AHRA. Historically, however, its only regular, annual 

business is the cable royalty distribution. 

Proceedings for rate determinations' occur episodically. The 

Tribunal held a rate adjustaent proceeding for the mechanical 

license in 1980 and 1987, and the next rate adjustaent proceeding 

will be due in 1997. It held a rate adjustaent proceeding for the 

jukebox license in 1980, but Congress aade jukebox rates largely a 

aatter of private negotiation after 1990. (H.R. 897 repeals the 

jukebox license.) The Tribunal held rate adjustaent proceedings 

for the public broadcasting license in 1978, 1982, 1987, and 1992. 

(The 1992 rate adjustaent was settled.) The Tribunal held a rate 

adjustaent proceeding for the cable license in 1981, 1983, 1985, 

and 1990. The Tribunal held a rate adjustment proceeding for the 

satellite license in 1992, but, by statute, this consisted in 

aerely approving rates determined by an arbitration panel. (The 

'Rate adjustments are sometimes aade without a hearing, as for 
example, in the case of cost-of-living adjustments. 
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satellite license is scheduled to sunset in 1994.) Under AHRA, the 

Tribunal has no rate-setting duties until 1998. 

The cable royalty distribution is the real jewel in the 

Tribunal's otherwise rhinestone crown. It occurs yearly, and it 

involves about $200 million. On the other hand, the first 

satellite royalty distribution was held in 1992 for 1989-91 (three 

years) because the satellite royalty payments were not significant 

enough for an annual distribution, and, after a one-day hearing, 

the parties settled. It remains to be seen whether satellite 

royalty payments will grow enough to justify annual distribution, 

and, again, the satellite license is scheduled to sunset in 1994. 

There is great speculation whether AHRA royalty payments will 

justify an annual distribution proceeding, but there is talk of a 

"dry run" in 1993 despite the minuscule receipts from October 28th 

through December 31, 1992. 

Second, how does the Tribunal do its work? With the sole 

exception of the public broadcasting rate adjustment, the Tribunal 

only acts upon petition of the parties. If the parties to a 

royalty distribution settle, that ends the controversy and the role 

of the Tribunal. As I have noted, this happened with the 1989-91 

satellite royalty distribution in 1992. Settlement and agreement 

among the parties is not uncommon. The Tribunal is supposed to be 

the default mechanism. Thus, in order to have a true picture of 

the Tribunal's activity, it is necessary to inquire into how often 

the parties settled among themselves. Even the cable royalty 

distribution was settled about half the time. 
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If the parties do not agree, the Tribunal receives written 

submissions of direct cases. At this stage, it might have a 

preliminary hearing to narrow and deiine issues. Finally, it has 

the royalty distribution or rate determination hearing in chief. 

This adjudicatory function of the Tribunal points out the 

second inefficiency of the Tribunal—historically, it has lacked 

commissioners with legal expertise in fields relevant to the 

Tribunal's work. By ay reckoning and according to official 

biographies on file with the Tribunal, only five commissioners out 

of 13 hive fit this profile, including Commissioner Goodman and 

myself. The Tribunal's own statement before this Subcommittee in 

1985 admitted that the courts had criticized the quality of the 

decisions and that the Tribunal had to hire a general counsel to 

remedy this deficiency: 

The Tribunal would be less than candid, however, if 
it did not acknowledge the criticism addressed by the 
courts to the quality of its final determinations. At 
times, they have been imprecise in expressing the 
connection between the record evidence and the ultimate 
decision. With the addition of a general counsel, the 
Tribunal will improve the quality of its decisions. 

After Mr. Robert Cassler was hired as general counsel in 1985, 

the quality of the Tribunal's decisions did improve, and the 

current general counsel, Ms. Linda Bocchi, has continued his 

reputation for professional excellence. The hiring of a general 

counsel, however, although improving the quality of its work, 

paradoxically made it less efficient overall by hiring an extra 

'Statement of the Copyright Royalty Tribunal, July 11, 1985, 
p. 18. 
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person to do the work originally assigned to the commissioners. 

The Copyright Act of 1976 envisioned a Tribunal composed of experts 

in the field who would take a "hands on" approach to their work, 

with only clerical staff for support: 

The [Tribunal] is authorized to appoint a staff to 
assist it in carrying out its responsibilities. However, 
it is expected that the staff will consist only of 
sufficient clerical personnel to provide one full tine 
secretary for each member and one or two additional 
employees to meet the clerical needs of the entire 
[Tribunal]. Members of the [Tribunal] are expected to 
perform all professional responsibilities themselves, 
except where it is necessary to employ outside experts on 
a consulting basis. Assistance in matters of 
administration, such as payroll and budgeting, will be 
available from the Library of Congress. 

The Committee expects that the President shall 
appoint members of the [Tribunal] from among persons who 
have demonstrated professional competence in the field of 
copyright policyJ 

Because the Tribunal is involved in trial-like proceedings, I 

believe that not only relevant expertise, but legal expertise is 

necessary to make the Tribunal efficient. I do not think that I am 

being parochial in insisting on this qualification. Some 

commissioners were experienced in fields directly related to the 

Tribunal's activities at the time that the courts criticized the 

quality of the Tribunal's decisions. It is interesting to note 

that administrative law judges, who perform functions similar to 

Tribunal commissioners, are required ordinarily to have been 

'Copyright Law Revision (S.22), H.R. Rept. 94-1476, 94th 
Cong., 2d Sess., pp. 174-75 (emphasis added). At the time of the 
Report, the Tribunal was called the "Copyright Royalty Commission." 
For clarity, I have substituted "Tribunal" for "Commission." 



97 

nenbers of the Bar for seven years and to have had seven years 

experience in administrative law or litigation. 

In sun, two facts underline the case for a permanent Copyright 

Royalty Tribunal. First, to a large extent, the work of the 

Tribunal is not constant. It ebbs and flows largely due to 

statutory schedules and to the ability of the parties to agree to 

a settlement. Second, the commissioners, as political appointees, 

have historically lacked legal expertise in the fields relevant to 

their responsibilities. As a result, the Copyright Royalty 

Tribunal, like an old furnace, is a working but inefficient 

machine. 

The mechanism set up. by H.R. 897—arbitration panels that are 

insulated from the political process and that are convened on an 

"as needed" basis addresses the problems of episodic work and lack 

of expertise. (Although H.R. 897 does not require that the 

arbitrators have relevant legal experience, the method of choosing 

arbitrators described in the bill would probably result in at least 

some arbitrators with expertise in the relevant fields.) Professor 

Stipanowich, in his article, "Rethinking American Arbitration," 

states that "a hallmark of arbitration is the presence of one or 

more decisionmakers with pertinent knowledge or experience."' 

Among the advantages of knowledgeable and experienced arbitrators, 

Stipanowich notes: "[A] pertinent technical or legal background 

should enhance the ability of the arbitrator to identify the 

*T. Stipanowich, Rethinking American Arbitration. 63 Ind. L. 
J. 425, 435-36 (1988). 
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significant issues in a particular case and to sharpen the focus of 

the hearing to deal with those issues."5 

The principal reservation that I have regards continuity. 

Unless the arbitration panels are bound to take precedent into 

account, a great deal of the efficiency of the ad hoc panels will 

be lost as the parties reinvent the wheel with each new panel. 

Predictability is always an impetus to settlement. Thus, I would 

suggest the addition of language such as that found in an earlier 

version of the Audio Home Recording Act regarding binding 

arbitration: "In rendering a final decision, the arbitral panel 

shall take into account any final decisions rendered in prior 

proceedings ...that address identical or similar issues." 

Furthermore, the Register should be enabled expressly to disapprove 

an arbitration award if an arbitration panel did not take precedent 

into account. 

In order to fold the Tribunal's activities into the Copyright 

Office, Buckley v. Valeo requires that the Register of Copyrights 

become a presidential appointee. At first, this created in me 

another reservation, since I was convinced that lack of legal 

expertise has had a baneful effect on the Tribunal. Upon 

reflection, however, I noted that the Register himself or herself 

will not conduct the quasi-judicial proceedings of the arbitration 

panels, and therefore, a Register who lacked legal expertise in the 

5Id., at 436. 

'Audio Home Recording Act of 1991 (S. 1623), Sen. Rept.,i 102d 
Cong., 2d Sess., p. 15 S 1032(b)(5). 
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field would probably not be a serious drawback, especially if he or 

she is advised by counsel when called upon to reject or approve an 

arbitration panel's decision. (I want to aake it very clear that 

I have not studied the overall iapact on the Copyright Office of 

Baking the Register a political appointee; I an merely stating that 

I do ' not foresee as much inefficiency in making the ratifying 

officer a political appointee as I do in aaking the initial 

decision-makers political appointees.) 

Even .if it should prove unwise to change the status of the 

Register, I urge the Subcommittee not to abandon its reform of the 

Tribunal or the abolition of the jukebox compulsory license. The 

pattern established by H.R. 897—arbitration panels subject to 

review for limited purposes—can still provide the basis of a 

transformed Tribunal-like entity. In that event, I would propose 

that the current Copyright Royalty Tribunal be abolished and that 

effective January 1, 1994 a new Copyright Royalty Commission be 

established within the Copyright Office. This Commission would 

consist of three coaaissioners, appointed by the President from 

among persons with legal expertise in the fields of copyright or 

communications for seven-year terms. The Commission would not sit 

permanently, but would convene as needed to perform the same 

functions as the Register does under H.R. 897. The commissioners 

would be compensated on a per diem basis, and the Copyright Office 

would provide administrative, legal and research support staff. 

'other federal agencies that require expertise include: the 
Commodity Futures Trading Commission, the International Trade 
Commission, and the Consuaer Product Safety Commission. 
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(It may be recalled that the Copyright Office Licensing Division 

currently handles the royalty payments for the Tribunal.) This 

plan would provide both expertise and continuity, and it would 

reflect the episodic nature of coapulsory license and AHRA 

controversies. The disadvantage of this plan is that it shrinks 

but does not completely eliminate a. layer of federal bureaucracy. 

In sum, the actual workload generated by the compulsory 

licenses and AHRA does not justify the existence of a full-time, 

independent federal agency, especially one that historically has 

lacked expertise in its fields of activity. No one who is 

concerned with the elimination of government waste and inefficiency 

can afford to leave the Tribunal untouched. The plan adopted by 

H.S. 897 is a viable one, but more attention should be paid to the 

problem of continuity. If change in the manner of appointment of 

the Register proves to be unwise, at the very least the Tribunal 

should be reconstituted as a part-time commission of experts in 

copyright and communications law who oversee ad hoc arbitration 

panels. 

Mr. Chairman, thank you for this opportunity to express my 

views. I stand ready to provide you with any additional 

information that you request. 
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Mr. HUGHES. Commissioners Daub and Damich, both of you dis­
agree with my characterization of the CRT as broken, perhaps ad­
ministratively dysfunctional would have been a little more specific. 
Here is why. When most agencies testify, there is an agency posi­
tion. The agency position is decided by majority rule as a general 
proposition. 

Commissioner Daub, your testimony is that all three Commis­
sioners differ and that is why you believe there is no agency posi­
tion. That is not how the numbers add up to me. I count both Com­
missioners Damich and Goodman as favoring abolition of the CRT. 
Under majority rule, the agency position should be in favor of the 
bill. Have I missed something? 

Ms. DAUB. Mr. Chairman, the invitations from your committee, 
full committee chairman, Mr. Brooks, came to each and every one 
of us and requested for individual views of your bill. There was no 
request for the agency views, Mr. Chairman. That was my under­
standing. Please correct me if I am wrong. 

Mr. HUGHES. NO, I think we asked for an agency position. 
Ms. DAUB. There was no communications requesting, to us, an 

agency 
Mr. HUGHES. Mr. Damich, what do you want to add to that? 
Mr. DAMICH. I would like to comment on that, Mr. Chairman. 

Commissioner Goodman and I asked Chairman Daub to join us in 
a meeting prior to the hearing in order to discuss the possibility 
of an agency position. Chairman Daub, however, refused to attend 
that meeting. We had the meeting anyway because we presumed 
that by majority rule we have the right to call a meeting in which 
we discussed an agency position. The conclusion that we came to 
was that although Commissioner Goodman and I disagreed on 
whether or not the arbitration panels were a good idea, considering 
every factor, we had agreed that the agency position would be that 
the CRT should be abolished. So there is, in fact, an agency posi­
tion. 

Mr. HUGHES. I know the Chair, and I am sure many of my col­
leagues, have followed the internal disputes at the CRT, and they 
began with some very basic themes. First of all, let me ask, who 
is the Chairman of the CRT? Can you give me some idea? 

Ms. DAUB. Are you asking of me, Mr. Chairman? 
Mr. HUGHES. Yes. I am asking anybody. Who is the Chairman? 
Ms. DAUB. Currently I serve as the Chairman. 
Mr. HUGHES. IS that correct, Mr. Damich? 
Mr. DAMICH. I think legally it is correct. As you know, Mr. Chair­

man, we had a meeting to change the internal rule which forbade 
the rotation of the Chairman to Commissioners who did not have 
one year's experience on the Tribunal. However, to my shock and 
dismay, and that of also Commissioner Goodman, Chairman Daub 
refused the order of the majority of the Tribunal to notify the pub­
lic in the Federal Register of this change of internal rules. 

Mr. HUGHES. SO, even though a majority of the CRT basically 
promulgated—adopted a rule that would be—should be published 
in the Federal Register, Ms. Daub refused to so publish it. Is that 
what you are saying? 

Mr. DAMICH. That is correct. That is correct, Mr. Chairman. 
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Mr. HUGHES. IS that an accurate portrayal of what occurred, Ms. 
Daub? 

Ms. DAUB. Not exactly so, Mr. Chairman. The history of the rule 
change, let me say—Congressman Fish, it is good to see you, sir. 
Perhaps it will take a long time to explain all of the intricacies. 

Mr. HUGHES. Maybe you could just 
Ms. DAUB. Mr. Chairman, I will try to briefly give you the back­

ground. 
Mr. HUGHES. Maybe I can ask you a specific question. 
Ms. DAUB. When I arrived at CRT there was a rule that said the 

Chairman ought to have served 1 year as a Commissioner before 
he or she can assume the Chairmanship. That is in our Code of 
Federal Regulations. I did not feel that I was in any way preju­
diced by the 1-year requirement, and I did abide by that rule. 
Thus, I did not become Chairman for the first 23 months. I became 
Chairman December 1991. 

Mr. HUGHES. Who was Chairman during that period of time? 
Ms. DAUB. The former colleagues of ours. And, of course, not re­

alizing that that Code of Federal Regulation was changed by my 
former colleagues I abided by the rule that was existing. I didn t 
serve as the Chairman upon arrival at the Tribunal, and I had to 
serve as Commissioner for a year. 

About a month or 2 into my Chairmanship, Mr. Goodman said 
that, "Well, nothing personal against you, Cindy. I want the Chair­
manship now." And I had said, "Well, we do have a year require­
ment and the statute does say such Chairman shall serve 1 full 
year. And then it does also say upon convening, the Tribunal will 
elect among themselves a chair from 7-year Commissioners." So I 
said, "Well, let's do some legal research before we proceed with 
this." 

I have suggested to my colleagues since February 2 or 3 was 
scheduled to De an appropriations hearing, if we could meet Feb­
ruary 11 after our business matters are decided and then we would 
have plenty of time, our General Counsel could research all of the 
legal applications to this matter, and then we would convene. 

Well, Mr. Goodman, apparently realizing that he only had very 
short time on the Tribunal wanted to push it. He said let's make 
it effective, initially effective February 1. There was a legal ques­
tion that the General Counsel has raised that one could not begin 
the Chairmanship February 1 because if you follow the statutory 
language, the Chairmanship at the CRT has always begun Decem­
ber 1 since its inception, which means you cannot go back, make 
the rule change retroactively applied. The legal question of retro­
activity had to be researched. 

Since the Commissioners did not want to do further legal re­
search, they wanted to take the action. I said that I could not par­
ticipate without all the facts, all the legal questions answered. 
They said with or without you present, we will go ahead and vote 
on it, and they did in fact vote on it. 

Mr. HUGHES. Anybody—Mr. Goodman. 
Mr. GOODMAN. I am sorry. I started nodding off halfway through. 
I did listen to the last part and that is certainly true. We did 

vote on it. We called a vote either four or five times and each time 
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Commissioner Daub left the meeting because it appeared that she 
was going to be in the minority. 

But your statement is accurate. There have been—there has 
been a vote. 

Mr. HUGHES. Well, I know this is very unpleasant, but let's try 
to keep our remarks not so personal, so we can try to get to the 
facts. 

Was a vote taken, basically, to publish in the Federal Register? 
Mr. GOODMAN. Yes, it was. 
Mr. HUGHES. And was it sent to the Federal Register? 
Mr. GOODMAN. Yes, it was. 
Mr. HUGHES. And what happened? 
Mr. GOODMAN. Ms. Daub notified the Federal Register that she 

wanted it withdrawn. 
Mr. HUGHES. Even though a majority of the CRT ordered it be 

published? 
Mr. GOODMAN. That is correct. 
Mr. HUGHES. IS that accurate, Ms. Daub, that you indicated that 

you did not want them to publish it? 
Ms. DAUB. Mr. Chairman, there 
Mr. HUGHES. YOU can answer that yes or no. 
Ms. DAUB. Did I not 
Mr. HUGHES. Yes. Did you advise the Federal Register not to 

publish 
Ms. DAUB. Yes, I did. 
Mr. HUGHES [continuing]. A change 
Ms. DAUB. Yes. Yes, I did. 
Mr. HUGHES [continuing]. In its regulations 
Ms. DAUB. Yes, I did. 
Mr. HUGHES [continuing]. That was agreed to by a majority of 

the CRT? 
Ms. DAUB. Yes, I did. Since—may I add a point here. 
Mr. Chairman, all of the official documents of CRT are signed by 

the Chairman. The legal office of Federal Registry confirmed that 
fact and they did return the documents back to our agency. 

Mr. HUGHES. Was that the first time that you had notified the 
Federal Register not to publish a regulation or change in regula­
tion? 

Ms. DAUB. That is not the first time, Mr. Chairman. May I 
Mr. HUGHES. Let me just finish if I might. 
Commissioners Argetsinger and Aguero also sent a regulation to 

the Federal Register after adoption by the CRT, did they not? 
Ms. DAUB. Yes, they did. 
Mr. HUGHES. That was followed up by a letter, basically, or a 

communication to the Federal Register not to publish that in the 
Federal Register also? 

Ms. DAUB. Congressman Hughes, may I answer with a state­
ment? Mr. Patry and Mr. Hayden, the two staff, your subcommittee 
staff, have been informed, one-sided stories, if I may be bold to say 
that. This, perhaps, is the information that may take up an hour 
or two to explain the real truth and the background matters and 
I don't 

Mr. HUGHES. Ms. Daub. 
Ms. DAUB. Yes, sir? 
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Mr. HUGHES. I don't want to get into the background matters. I 
want to know if in fact—that was my only question—if there was 
another instance where a regulation was adopted by the CRT, sent 
to the Federal Register for publication and, in fact, where you 
interceded and prevented it from being published? That was my 
question. 

Ms. DAUB. Mr. Chairman, the motion they voted on was a motion 
I had not even seen. You cannot take votes without the Chairman 
even being present. Mr. Chairman, the motion has been changed 
each and every time the General Counsel brought up legal ques­
tions, to suit their own purposes. He had one purpose and one pur­
pose only in mind: to become a Chairman at any cost. He tried to 
get around the rules and the laws and, yes, he may be a lawyer, 
and my colleagues talked about qualifications of Commissioners 
past and present. Mr. Chairman, if Congress wanted the Commis­
sion to be an all-lawyer panel they would have stated so. They 
didn't, precisely because they wanted diverse representation there. 

And if I may, and I do understand—the lawyers do understand 
those legal corners and how to get around those areas, but I do 
know what is right and wrong. And, Mr. Chairman, let me say this. 
You can characterize, Well, Cindy, you did that last time. You are 
doing it again. Aren't you a troublemaker? 

However, let me clarify this, Mr. Chairman. 
Mr. HUGHES. NO, I am not saying that. Ms. Daub, I was just try­

ing to find out if, in fact, you did intercede on another occasion, and 
I am aware that you did because, frankly, I have a letter of March 
31, 1992, which, without objection, I am going to submit for the 
record, and let me read it to you. The letter is directed by the two 
Commissioners, Mario F. Aguero and J.C. Argetsinger and it is di­
rected to Martha L. Girard, Director of the Office of Federal Reg­
ister, National Archives. 

"Dear Ms. Girard: We certainly regret that we have put the Fed­
eral Register in a difficult situation. As our General Counsel, Rob­
ert Cassler, explained to your staff, our statute, 17 U.S.C. 801 and 
following, refers only to the powers of the Tribunal. The Tribunal 
shall adopt regulations. It does not specify any powers of the chair­
man in this or other regards. The chairmanship rotates annually. 
We have repeatedly asked the chairman pursuant to our current 
regulations to hold a meeting. She has repeatedly refused this law­
ful request. Enclosed are memos to this effect and her response. 
Also enclosed is the notice of the chairman of March 30 requesting 
her participation and non-voting. This notice was sufficient. It 
caused her to be aware of the issue enabling her to write you yes­
terday directing that no publication be printed signed by the other 
two Commissioners." And it goes on and on. 

The only point is that it was suggested by you, Mr. Damich, and 
by you, Ms. Daub, that there is nothing basically broken about this 
agency, and here you have a vote taken by the CRT directing that 
a regulation be promulgated in the Federal Register and the Chair­
man intercedes and prevent it from being published. 

Now, if that is not administratively dysfunctional and broken I 
don't know what is. How can you operate that way? 

Ms. DAUB. Mr. Chairman, I may 
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Mr. HUGHES. It sounds to me—and I am going to turn to other 
members. It sounds to me that you have so little to do that all you 
do is fight about everything. You have so little to do and so much 
time on your hands you fight about petty stuff. 

Ms. DAUB. Mr. Chairman, the circumstances that I have de­
scribed in my statement are not petty, and I may be faulted to be 
taking my job too seriously. I think if you were in my shoes you 
would have viewed the circumstances which I have described ear­
lier to be unacceptable. Mr. Chairman, in this town, in my opinion, 
that to get along you must go along, even if there are wrongdoings 
in the Government office under your very eyes. Mr. Chairman, you 
may say you are wrong for not signing the rule, even though major­
ity have voted, and you can condemn me for not following the ma­
jority rule. But the majority can order you to rob a bank, and I will 
not abide by the majority rule, Mr. Chairman. 

Mr. HUGHES. Well, I am way beyond my time. I have some addi­
tional questions, but I am going to recognize the gentleman from 
California. 

Mr. MOORHEAD. Well, thank you, Mr. Chairman. I am not going 
to delve into the arguments between the members, but I do see 
something that has happened here that probably shouldn't happen. 
I know that both Mr. Goodman and Mr. Damich are interim ap­
pointments. Now, it is too bad it had to be interim appointments, 
in my opinion, because if you had a longevity and you were going 
to become a Chairman at the end of a year, I think you would have 
a little bit different input into the thing than when you are on for 
a few months and you don't know when you are going off. Well, you 
both went on in September, I think. Is that correct? 

It is a little early to become a Chairman, probably, after being 
on for 5 months, especially if the rule requires a year. And there 
are problems there, but it is too bad that the arguments are taking 
place here. But what we are considering is not whether the mem­
bers of the Commission have arguments between themselves, be­
cause obviously the two of you are going off as soon as President 
Clinton makes an appointment for somebody else, and there will be 
different personnel on the Tribunal. 

So what we have to consider basically here is whether this Tribu­
nal does the job. From what I read, the Government pays about 
$130,000 toward the cost of the Tribunal. The rest comes from the 
people who are recipients of the money that is distributed. Is that 
true, Mr. Goodman? 

Mr. GOODMAN. That is true in hard costs. 
Mr. MOORHEAD. Now, I understand there has been a rec­

ommendation that the Government share be passed on to the 
claimants under the Tribunal, and that the Government has no 
cost whatsoever any longer. Is that true? That recommendation has 
been made? 

Mr. GOODMAN. I believe that Chairman Daub made that rec­
ommendation. 

Mr. MOORHEAD. That would certainly make it probably the 
cheapest Government agency there ever was. 

Mr. GOODMAN. It would certainly reduce the cost. I can see two 
problems with it. One problem is that one might wonder whether 
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there is a conflict of some sort for the parties who are paying for 
the litigation. I am sure that has been delved into. 

Mr. MOORHEAD. Well, we often have fees for almost every kind 
of service, so that isn't something that is unusual. You are a law­
yer, Mr. Goodman. I hope that in answering our questions all of 
you can divorce yourself from the disputes that are taking place, 
because I am not going to try to deal with differences in personal­
ities or anything else. But don't you think there is an advantage, 
a continuity. You get arbitrators to make this determination of how 
the funds are to be distributed and everything, you don't always 
have the same kind of rules or the same effort to distribute in the 
same way that you have before. 

Do you think there is an advantage to that continuity? 
Mr. GOODMAN. I absolutely do. And my statement indicated that 

whoever the arbiters are there should be a continuity, a stability, 
they should observe precedent, and they should be qualified. What 
I would like to see is either administrative law judges or arbitra­
tors who are permanent, and by permanent I don't mean forever 
but they would last at least 1, 2, 3 years, and the savings would 
be, instead of them meeting on a daily basis, being paid on a daily 
basis, they would be paid on a per diem basis. They would be re­
quired to observe, if not slavishly follow, precedent. But they would 
be incented to follow precedent because it would be their own. 

I do agree with you that you do need that stability. 
Mr. MOORHEAD. One thing you said, that the product of the CRT 

is very poor and that the claimants are afraid to tell us that. But 
you know the claimants are represented by such people as Jack Va-
lenti, Eddie Fritz, Jim Mooney, ASCAP, Ted Turner. They are not 
shy violets any of them. If there was anything wrong, boy, would 
they tell us it was wrong in a hurry. 

Mr. GOODMAN. I have noted that there aren't any claimants here 
today who are appearing either before—either in favor of or op­
posed to H.R. 897. 

Mr. MOORHEAD. I don't know if they were asked to appear, as a 
matter of fact. You were asked because you are the Tribunal. 

I guess the way I look at it, if it isn't broken, fix it. I can see 
that this group doesn't get along very well together. You would 
have to be—you don't have to have 20/20 eyesight to see that. But 
that isn't the question. This Tribunal in its present form isn't going 
to be here very long regardless of whether this bill passes or it 
doesn't pass. I am sure the Chairmanships are going to go from one 
to another. Many things will be changed. The question is, as I see 
it, do we want to abolish a Tribunal that basically in their product, 
as I have understood, has been pretty good, even though we have 
had these squabbles going on between members of the Tribunal on 
occasion. And I guess there being three of you as there have been 
all along it can make an awful lot of noise and cause trouble. 

Mr. Damich, if you had to write into the statute qualifications to 
be a Commissioner what would they be? Should they all be law­
yers? 

Mr. DAMICH. As I stated in my statement, both my written re­
marks and my oral remarks, I do think that they should be lawyers 
and that they should have experience in appropriate fields. Among 
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the two of them I would say copyright is an obvious one, and I 
think communications law is another obvious one. 

Mr. MOORHEAD. What do you think about that, Mr. Goodman? 
Mr. GOODMAN. I agree with that. I could understand that you 

could perhaps have an economist as one of the three. I would think 
that because the Chairman runs the hearings I think it might be 
difficult to have a nonlawyer running a hearing. I am told that the 
reason that the Tribunal is called a tribunal and not a commission 
is that Congress wanted to indicate the quasi-judicial nature of it. 
I think it is a hurdle for a layman to understand legal vernacular 
as well as the industry vernacular and also administer a hearing. 

Mr. MOORHEAD. I am not avoiding you, Ms. Daub, but you have 
already answered that question pretty well before in your state­
ment. 

Should the term be 7 years as it now is or something less? Mr. 
Goodman. 

Mr. GOODMAN. I don't think it matters at all. I think, you know, 
perhaps 7 years is a 

Mr. MOORHEAD. MS. Daub suggested—you know, it is unfortu­
nate that—horribly unfortunate actually, that you two come on as 
temporaries at exactly the same time and it does create a problem 
that normally would not be existent if there were appointments 
made on a staggered basis every couple of years, and you would 
have people coming along with several years of experience. The 
way this has worked out it makes the Commission look bad, to 
have it work the way it does. And I don't think it is that bad in 
its normal workings. 

Mr. GOODMAN. If I may say that in behalf of the Tribunal I 
would distinguish the procedural disagreements with substantive 
disagreements, at least in the months Commissioner Damich and 
I have been here I personally do not believe there has been any 
problems with substantive decisionmaking. 

Mr. MOORHEAD. Mr. Damich, in your statement you say that it 
is OK to make the Register a Presidential appointment since his 
review of an arbitration panel decision is limited. I am more con­
cerned about the office and execution and establishment of a na­
tional copyright policy that is based on merit and not on politics. 
Would that Office become politicized by Presidential appointments? 
Would that benefit the Office itself? What makes you think a Presi­
dent would do a better job in appointments to the Register than he 
did with the CRT? 

Mr. DAMICH. AS I stated in my statement, Mr. Moorhead, I have 
not closely studied the issue, the broader issue about the ramifica­
tions on the Copyright Office of making the Register a Presidential 
appointee. I looked at it simply from the standpoint of would it re­
introduce politics into the adjudicatory process that the CRT en­
gages in, and I feel that it would not because of the fact that the 
Register would not be engaged in any hands-on type adjudicatory 
functions. 

Mr. MOORHEAD. I will ask all three of you this, should the CRT 
members be appointed by the Librarian of Congress, and keep it 
nonpolitical all the way through? 

Mr. DAMICH. Well, the only reason why I would opt for a sepa­
rate CRC, as I call it, the new—the Copyright Royalty Commission, 
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is because of Buckley  v. Valeo.  If we didn't have Buckley  v. Valeo, 
I see no need for any kind of supervision of what the CRT does by 
a Presidential appointee. What I am dealing with is the legal re­
quirement of Buckley v. Valeo,  which I think is the reason why in 
the bill the Register is made a Presidential appointee, and I think 
it is an incredible formality even under my proposal with the CRC 
to have the President appoint CRC Commissioners. But, as I say, 
what I am dealing with is the legal reality of Buckley v. Valeo. 

Mr. MOORHEAD. My time is virtually up, and I don't know what 
is going to happen to this bill. But I would earnestly ask all three 
of you, you have got responsibilities, you have got an important job 
because this does affect some major industries, please try to get 
along. It may be difficult but try to get along as long as each of 
you are on the Commission or as long as—you don't have to agree 
on every single thing. But love your neighbor, and the whole thing 
will work a whole lot better. It will bring more credit to your work. 

Mr. HUGHES. It is funny. That is what my constituents said last 
weekend about Democrats and Republicans. 

[Laughter.] 
Mr. HUGHES. The gentleman from California. 
Mr. BECERRA. Mr. Chair, I came in late. I guess I missed some 

interesting testimony, so rather than ask some questions I suspect 
some of my other colleagues have some interesting questions and 
I will bow over to them. 

Mr. HUGHES. The gentleman from Florida. 
Mr. McCOLLUM. Thank you, Mr. Chairman. I have a couple of 

questions for both Mr. Goodman and Mr. Damich in particular on 
some of these substantive matters that Ms. Daub testified to re­
garding the criticisms of this bill. 

One of the things she suggests is that the cost of operations if 
we go to this Register system will be borne by the taxpayers as to 
opposed now, the system which we have, which I guess is mostly 
funded by royalties. In fact, she proposes that I guess all of it be 
covered by royalties, the cost of the operations involved in this. 

Do you have a comment on that, Mr. Goodman? Is that a prob­
lem with the bill? 

Mr. GOODMAN. I think that I would have to look at that in terms 
of conflicts, but I think that is basically a good idea. 

Mr. MCCOLLUM. What is a good idea? 
Mr. GOODMAN. TO have it borne entirely by the parties. 
Mr. MCCOLLUM. AS opposed to the taxpayers. 
Mr. GOODMAN. Well, as it is now the taxpayers pay, I think it 

is approximately 14 percent, so it is not a dramatic difference but 
it is still a significant savings. And, to the extent that we are try­
ing to save the taxpayers money, I think it makes some sense. 

Mr. HUGHES. Would the gentleman yield to me? 
Mr. MCCOLLUM. I would be glad to yield. 
Mr. HUGHES. I think there is a misperception here because it 

would refer it to the Copyright Office and the Licensing Division 
is 100 percent funded by royalty moneys, not taxpayers' money. 

Mr. MCCOLLUM. SO you think Ms. Daub is wrong, Mr. 
Chairman 

Mr. HUGHES. Yes, absolutely. 
Mr. MCCOLLUM [continuing]. In her interpretation? 
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Mr. HUGHES. There is no question about it. 
Mr. MCCOLLUM. Well, I—you know. 
Mr. HUGHES. If anything, it is an advantage to have the Copy­

right Office do it, because royalties finance it. 
Mr. MCCOLLUM. Ms. Daub, do you want to respond to that? 
Ms. DAUB. Mr. Chairman, would the presumption be that the 

Register will be handling CRT's current functions in total by him­
self, or are you suggesting that he would require some staffers that 
would need 

Mr. HUGHES. I don't know. I would imagine it would require ad­
ditional staff. That is not the issue. The issue is whether or not it 
would be public funds as opposed to royalty funds, and my only 
point was that the Licensing Division of the Copyright Office is fi­
nanced 100 percent by royalties, not by public funds. 

Ms. DAUB. Mr. Chairman, the Licensing Division handles cur­
rently only for the work that is related to CRTs work. 

Mr. HUGHES. I understand. But if we referred it to the Copyright 
Office it would be funded, that is my point, by royalty funds, not 
by 

Ms. DAUB. Mr. Chairman, the Register would not just handle 
CRTs function. He is on the taxpayers' payroll under current stat­
ute or as you would—under your proposed bill, if he does have a 
staff to handle current CRTs workload, his employees, would they 
be working strictly on royalty matters? I mean I think these things 
need to be clarified by statute. 

The way it is written, or the way the bill is written in the cur­
rent form it appears to be that the taxpayers will have to pick up 
the 

Mr. HUGHES. Well, I don't think that is the case. 
Mr. MCCOLLUM. Mr. Damich, would you care to comment on 

this? Because I, frankly, am new to this subcommittee and I have 
not had any dealings with this issue before, so I am a little bit at 
a loss to be the expert myself. I am learning from you all. 

Mr. DAMICH. OK. Thank you very much. 
Yes, the bill states, "The parties to the proceeding shall bear the 

entire cost thereof in such manner and proportion as the arbitra­
tion panel shall direct." So the majority of costs certainly will be 
borne by the parties. Currently the Copyright Office basically does 
the administrative work for the royalty payments that come in that 
we distribute and set the rates for, and that is the Licensing Divi­
sion that Chairman Hughes was talking about. And his proposal 
would retain, of course, the Licensing Division and they would con­
tinue to do that as they do that now, and they receive their funds 
from the royalty payments that come in. 

But I think the whole—I agree with Chairman Daub in this re­
spect. I don't think that by comparison with other items in the Fed­
eral budget we are talking about a huge sum. But, of course, that 
cuts both ways. That means that it is not a huge saving even if we 
agree with Chairman Daub and say—or a huge expense, even if we 
agree with Chairman Daub and say that the Copyright Office will 
have additional expenses. I think the important thing is this, and 
that is that we have an agency that is inefficient. In other words, 
it is an independent full-time Federal agency that does not have 
enough work to do to justify that. We could probably make the ar-
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gument about many of the cuts that President Clinton has made, 
and especially his scrutiny of Presidential commissions, that that 
doesn't amount to a hill of beans if we look at the Federal budget. 
But the fact of the matter is that we would be eliminating ineffi­
ciency and waste in the Federal Government if the CRT was to be 
abolished. 

Mr. MCCOLLUM. Let me ask you about her precedence question 
then, since you are wearing the lawyer's hat here for us. She sug­
gests in her testimony that there would be a problem with abolish­
ing the Tribunal because the system that is suggested in this bill 
would not provide a precedence-setting scheme, and that if you 
have from one case or one hearing to another the parties who come 
before the—whatever body, the Register or whoever is doing it, 
would not have that kind of a force that you have presently. What 
is your thinking on that? 

Mr. DAMICH. I am concerned about that. I identified that in my 
letter to Congressman Hughes and also in my statement, and I 
think that that can be remedied as I suggested in my written re­
marks: That a provision should be inserted into the bill to require 
the arbitration panels to consider precedent, that is to say, to con­
sider what the Copyright or the former Copyright Royalty Tribunal 
has done and also what other arbitration panels have done. And I 
also think the Register in his narrow review function should also 
look to the decision of the panel and see if they have taken prece­
dent into account. Now that doesn't mean, of course, they have to 
slavishly follow it, but they have to take it into account. 

Mr. MCCOLLUM. Chairman Daub, one last question of you. It con­
cerns the heart of what they are saying, I think, and that is, they 
are saying to us that there just isn t enough work for a Tribunal. 
It is intermittent. You just aren't busy enough. You don't need to 
be independent, or at least there is a lot of wasted time in it. You 
seem to be arguing that there needs to be a Tribunal even if there 
isn't enough work, but I am not sure we ever got to the point of 
whether you believe, you know, the workload is very light or heavy. 
What do you say about the workload? 

Ms. DAUB. Well, in my opening statement I did just briefly state 
it, and the list of the work that the Tribunal was engaged in and 
completed just during calendar year 1992. They are impressive. 
Any of the cases will last anywhere from 5 months to 1 year, and 
we are required to complete the work within the statutory man­
date, within 1 year. 

If you refer to my statement you will be able to tell the kind of 
workload that the agency has to handle, but more importantly, 
Congressman McCollum, we are like a fire station, a fireman. Just 
because you are not out there putting out fires 24 hours a day does 
not mean the fire station is not necessary and unneeded, therefore, 
just waste of taxpayers' money, and abolish it. 

Congressman McCollum, I believe when you dress up the old dog 
with new clothes just because somebody thinks it will hunt better 
the dog won't hunt better. Perhaps the dog will be so uncomfort­
able it will lose its purpose. I do believe that there is immense un­
certainty among the claimants. The system has worked well. It is 
not broken. And when it is not broken why try to fix it? There are 
no tax dollars to be saved here, no downsizing of government to be 
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made here. Nine people. Sixteen years ago there were 10 people. 
There are no bureaucracies to be trying to cut down. We all seem 
to agree, and if it is only the feuding is the reason to get rid of an 
agency, may I say, Mr. Chairman, please do not throw the baby out 
with the bathwater just because there are some very ambitious 
people who arrive at a tribunal on a temporary basis, think that 
they can ask for and use the facilities for their own purposes, and 
if you think that is right and I was wrong for not following the ma­
jority, Mr. Chairman, and if it is called feuding, so be it. Thank 
you. 

Mr. MCCOLLUM. Mr. Damich. 
Mr. DAMICH. Yes. I have used the image of a fire station also, 

but I would like to extend that image and say there are volunteer 
fire departments as well that don't serve as full-time firefighters. 

I would also like to demythologize the past year's record of the 
Tribunal. As I have stated in my written remarks, if you look at 
in writing what is committed to our care we, in fact, look very 
busy. But let me look at some of the things mentioned by Chair­
man Daub. 

First of all, she mentions the cable royalty distribution. Well, if 
you look at the history of the cable royalty distribution you will 
find that about half the time it was settled by the parties, and 
therefore never went through the whole process. 

She talked about the satellite distribution and failed to mention 
that the satellite distribution was a combined distribution for 1989 
to 1991, which means during that period of time there was no work 
of the Tribunal dealing with satellite distributions. 

Also she talked about the satellite rate determination. She did 
mention the fact that the satellite rate determination was made by 
an arbitration panel, interestingly enough, and is simply reviewed 
by a very narrow standard of review by the Tribunal, which is in­
deed very close to what has been suggested by Congressman 
Hughes. 

Tnank you. 
Mr. McCOLLUM. Thank you. Mr. Goodman. 
Mr. GOODMAN. I just want to comment on the fireman analogy 

also. When I joined the Tribunal the Commissioner whom I re­
placed was living in Miami, FL, and he had been on the Commis­
sion for almost 8—on the Tribunal for almost 8 years, which means 
the taxpayers and the parties had paid him almost a million dol­
lars. He was fighting the Tribunal's fires from Miami, FL. 

Ms. DAUB. He did not live in Miami, FL, and we have staffers 
here in the room. He had residence here, rented an apartment full 
time with his son who worked at the Republican National Commit­
tee and his wife who is an artist and who has part-time employ­
ment. He had never, except during summer months, and he was 
here as a full-time Commissioner. That is misrepresentation. 

Mr. MCCOLLUM. Well, obviously, there is a lot of dispute about 
all of this among you all, which is why the problem exists. But 
thank you very much, Mr. Chairman. 

Mr. HUGHES. The gentleman from New York. 
Mr. FISH. Thank you. I am going to just try to ask a few ques­

tions to try to get this thing a fittle bit straighter in my own mind. 
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I gather that, Mr. Goodman, and Mr. Damich, that you have been 
Commissioners for a relatively short time. 

Mr. GOODMAN. Since September of last year. 
Mr. FISH. September. Same for you, Mr. Damich? 
Mr. DAMICH. That is correct. Yes. 
Mr. FISH. And these were recess appointments. How come within 

a matter of whatever it is, 5 months, that you want to abolish a 
job that you sought last September? 

Mr. GOODMAN. That is a very fair question, and let me just com­
ment a little bit about my specific experience. When I was—when 
I accepted the appointment I did it eagerly and looked forward to 
the task ahead. As time went by, I kept waiting for the fires, and 
they quickly discovered that fires were few and far between. When 
Congressman Hughes proposed his bill, at that point I thought I 
had a choice of three things I could do. I could remain neutral. I 
could oppose it. And I could support it. 

At that point, based on my 5 months' experience I thought I had 
no alternative other than supporting it. It is certainly an uncom­
fortable feeling, but after almost 25 years of practicing law, hope­
fully you have developed a moral compass and mine told me that 
I had no choice. 

Mr. DAMICH. May I respond? 
Mr. FISH. Please. 
Mr. DAMICH. Mr. Fish, I was a professor of law at George Mason 

University and taught copyright law, and therefore studied the 
Copyright Royalty Tribunal and was aware of its functions for a 
number of years. I had talked to people on the Hill, Hill staffers, 
and I also had talked to fellow academicians, all of whom held the 
Tribunal in very low regard. I, however, thought that it had some 
very important tasks and that if I were appointed to the Tribunal 
I would be able to use my expertise in order to make it more pro­
fessional and make it more respectable. 

However, after serving several months on the Tribunal I came to 
the conclusion that this really was an impossible task. 

Mr. FISH. I think that, Mr. Chairman, I would suggest that this 
is one issue of a couple that I would be raising that would be best 
served by a further half day at least of hearings by other people, 
claimants, former Members of Congress, perhaps. 

Let me get to the question of personalities, just for a minute. Mr. 
Moorhead I think addressed that. It doesn't look as if you two gen­
tlemen are going to be around for long in the status of your recess 
appointments. You are going to join a lot of other good Republicans 
who are unemployed at this point. So that may take care of itself. 

But, on the question of cost, I gather there is no objection on the 
part of the panel to going from 86 percent of your budget being 
from user fees to 100 percent, is that not correct? Is that your view, 
Madam Chairman. 

Ms. DAUB. That is my personal view, Mr. Chairman. 
Mr. FISH. Gentlemen. 
Mr. DAMICH. I have some reservation with that. I think I recall 

that that was an original proposal at one point, and it was rejected 
by Congress on the basis that it was thought that the agency in 
its rate setting determinations might be prejudiced and upping the 
rates in order to increase the amount of money available. I don't 
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recall clearly , bu t I  thin k tha t i s wha t on e objectio n t o makin g i t 
funded 

Mr. FISH . Toda y yo u woul d hav e t o balanc e tha t argumen t 
against a  propose d larges t ta x increas e i n histor y bein g befor e us , 
so I think i t might well not raise it to the sam e elevation . 

You, sir. 
Mr. GOODMAN . Generall y I  think tha t is an attractiv e idea . I  also 

would lik e t o g o bac k an d loo k a t th e legislativ e history , an d I 
would lik e t o find ou t wh y th e percen t wa s se t a s i t is . Yo u know, 
what reason . I t seem s peculia r t o hav e 8 6 percen t o f th e budge t 
paid for by the claimant . Tha t demand s th e question b e answered , 
why not 10 0 percent, and I would be interested in knowing that an-
swer. 

Mr. FISH . Yes . S o woul d I . Bu t i t doe s see m tha t i f cos t i s a 
major facto r here , tha t on e ca n b e resolve d ver y quickl y an d use r 
fees ar e getting increasingly popular . So I guess w e are down t o ef -
ficiency, an d tha t I  a m reall y no t i n a  position , an d I  don' t thin k 
this pane l woul d enlighten u s very much on that either , Mr. Chair-
man. I  thin k tha t i s anothe r reaso n w e nee d othe r peopl e t o tel l 
us a s t o whethe r o r not the Copyrigh t Tribuna l i s indee d th e effi -
cient way of proceeding. 

Thank you. 
Mr. HUGHES . Ho w did the arbitratio n pane l wor k in th e satellit e 

transmission area ? Th e arbitratio n pane l basicall y recommende d 
and adjudicate d an d i t wa s reviewe d b y th e CRT . Ho w di d tha t 
work? Did it work fairly well ? Not so well? Anybody? 

Mr. DAMICH . Neithe r Commissione r Goodma n no r I  wer e o n th e 
Tribunal whe n th e actua l rat e determinatio n o f th e arbitratio n 
board wa s accepte d b y th e Tribunal . I  hav e rea d th e arbitratio n 
panel report , which I  think i s excellent , an d if I recall from readin g 
the pas t act s o f the Tribunal , th e Tribuna l accepte d i t wit h n o ob-
jection. Bu t I  would defer to Chairman Daub , who was there a t the 
time. 

Mr. HUGHES . Yes . Ms . Daub, how di d it work ? How did the arbi-
tration pane l work ? I t wa s se t u p specificall y i n th e legislatio n t o 
do precisel y wha t i s recommende d her e i n th e satellit e trans -
mission area ? 

Ms. DAUB . Th e agenc y ha s requeste d an d extracte d abou t 2 0 
names fro m AAA— I a m sorry , th e America n Arbitratio n 
Agency 

Mr. HUGHES . NO , I  don' t wan t t o kno w ho w it— I aske d ho w i t 
worked. I  know ho w i t wa s se t u p an d wha t th e proces s was , bu t 
how did i t work ? My understanding i s tha t th e CR T reviewed tha t 
decision without any change. 

Ms. DAUB . Th e requirement , th e statutor y requiremen t wa s i f 
their finding s wer e consisten t wit h th e inten t o f Congress tha t w e 
are t o approv e thei r decisio n whethe r w e agre e essentially . Ther e 
may hav e bee n som e mino r difference s bu t i f the y trie d t o appl y 
intent an d criteri a describe d i n sectio n 11 9 tha t w e wer e t o ap -
prove, and we did approve. 

Mr. HUGHES . Tel l m e wha t the CR T would have don e differentl y 
without the arbitration panel . 
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Ms. DAUB. Since the Commissioners at CRT are the working 
Commissioners, we do not have, as you know, judges sitting in at 
a hearing 

Mr. HUGHES. NO. I only want to know what the CRT would have 
done differently than the arbitration panel decided. Because the ar­
gument is being made that arbitration panels wouldn't work very 
well. 

Ms. DAUB. Oh. I see. 
Mr. HUGHES. NOW, in legislation that the Congress enacted in 

the last few years in the satellite transmission area we set up an 
arbitration panel. They made their decision, CRT reviewed it and 
approved it without change. Now, you suggested, however, that 
there might have been some minor things that you would have 
done differently, and I ask you what they are. What you would 
have done differently at the CRT if we had not had an arbitration 
panel. 

Ms. DAUB. My points where I have differed with respect to your 
suggestion and the bill that you have proposed are basically on cost 
to the claimants and the taxpayers, and the fact that our decisions 
at CRT are binding decisions which have been the impetus for set­
tlements. So we are coming from different angles. 

Are you saying under the current system would the CRT 
Mr. HUGHES. No. My question—I guess I haven't made myself 

very clear. I apologize. 
What I want to know is in the satellite transmission area we set 

up an arbitration panel system much like what is being rec­
ommended in this bill for other areas that are within CRT's respon­
sibility, and I asked how that worked. I suspected it worked fairly 
well because the Copyright Royalty Tribunal accepted the arbitra­
tion panel's decision without any change. Then I asked you what 
you would have done differently as a CRT if we didn't have such 
an arbitration panel, and you said, "Well, there were some minor 
things we might have recommended," and I asked you what. What 
you would have done differently if we had not had an arbitration 
panel? 

Ms. DAUB. You are talking about section 119 as it was written 
and if it did not have the panel, if CRT handled it, the Commis­
sioners handled it without 

Mr. HUGHES. What you would have done differently? 
Ms. DAUB. How would you have done it differently? Well, then 

it goes back to my point that, obviously, the panel who were chosen 
were chosen in that—of course, section 119 does give both sides of 
the claimants, users and the owners, a chance to pick one of their 
own. Under your bill the Register picks both arbitrators, which 
gives the Register immense power. I mean it works the other way 
around. 

Mr. HUGHES. How about if we change that? If that is your under­
standing of the bill, and that is not my understanding of the bill, 
how about if we change that so that we have an independent sys­
tem whereby users basically—-

Ms. DAUB. Well, Mr. Chairman, with all due respect, since I am 
not advocating use of arbitration panels I would defer to someone 
else to answer those questions. 
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Mr. HUGHES. I see. Let me move on to something else. How 
much time from September until the present time have you spent, 
Mr. Goodman, working at your iob? 

Mr. GOODMAN. I have had a lot of time to examine that question. 
Mr. HUGHES. It seems like an eternity this morning. 
[Laughter.] 
Mr. GOODMAN. Unfortunately, it is very difficult to do, and the 

reason for that is I really want to be an expert on the CRT, and 
to some large extent work expands to fill the time. So what I have 
done is spend a lot of time reading, for example, the Audio Home 
Recording Act, reading past decisions. I spend a lot of time talking 
to Commissioner Damich, debating different issues. So I have spent 
a great deal of time on the CRT, you know 

Mr. HUGHES. Educating yourself about the job. 
Mr. GOODMAN. Educating myself. Now, a very interesting ques­

tion, and I have not had a chance to review this, and it would be 
particularly interesting to look over past years, is to look to see ex­
actly how much work there has been for the CRT to do this year 
and previous years. As Commissioner Damich said, in approxi­
mately half the years of the Tribunal's existence the primary focus 
of its responsibility, the cable copyright area, has settled. I have a 
difficult time figuring anything the Tribunal would have done in 
those years. I can't think of anything they would do other than ad­
dressing sporadic requests from the parties for a resolution of 
something related to settlement. But in terms of a substantive deci­
sion, other than that, it seems to me that in several of those years 
it would have been literally nothing the Tribunal did. 

Mr. HUGHES. HOW many hearings have you had since you 
Mr. GOODMAN. Since I have been here? This is probably the busi­

est year in the Tribunal's history because we have had the public 
broadcasting rate adjustment issue came up, that is settled. We 
have had the 

Mr. HUGHES. HOW many days of hearings? 
Mr. GOODMAN. None. 
Ms. DAUB. It was a voluminous paper hearing, Mr. Chairman. 
Mr. HUGHES. What do you mean by a paper hearing? 
Ms. DAUB. The parties do file papers, then they reply to the 

paper motion, et cetera, et cetera. And with nine people, Mr. Chair­
man, we do have to answer a zillion telephone inquiries, correc­
tions, adjustments. 

Mr. HUGHES. I am asking as Commissioners how many hearings? 
Besides a so-called paper hearing where somebody has filed their 
position and got a response to that position and a solution. 

Mr. GOODMAN. There was a—we had a, almost a—I guess I will 
describe it as a procedural hearing that lasted half a day in the 
satellite area. 

Mr. HUGHES. What was the nature of that procedural hearing? 
Mr. GOODMAN. It was an interesting issue. It was to determine 

whether to bifurcate the hearing in order to take—I'd just sort of 
abbreviate it—two different kinds of evidence and our decision was 
that we would permit the parties to brief the one issue first be­
cause they would argue that it would aid in settlement. 

Mr. HUGHES. YOU know one of the doubts expressed, Ms. Daub, 
about arbitration panels and whether they are cost effective, you 
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have been asserting that arbitration hearings are the same length 
as CRT hearings. Isn't it cheaper, really, than employing a full-
time agency—that is what we are—which, since 1981 the General 
Accounting Office has found basically it does not have enough of a 
function to keep them busy. If I want my house painted, isn't it 
cheaper for me to hire a painter when I need one rather than have 
a year-round painter on staff? 

Ms. DAUB. May I answer to that? 
Mr. HUGHES. Yes. 
Ms. DAUB. Mr. Chairman, the very existence of the agency en­

courages settlement. We are the impetus. Our determination is the 
benchmark for next dispute, and often precisely because we have 
the determination with reasoning which is binding, that the parties 
are much more likely to settle the next time around, and that is 
precisely why they have settled 

Mr. HUGHES. Wouldn't that be the case with arbitration panels. 
Let me give you an example. I practiced law for many years, and 
there were judges and judges. Forum shopping is something that 
I guess lawyers do as a matter of course because they can read tri­
bunals and lawyers fairly well. With the roll of the dice with an 
arbitration panel perhaps you may not know who you are going to 
get. Wouldn't that run counter to your argument? Wouldn't that be 
additional pressure on the parties to settle? Knowing that if they 
can't settle, if they can't work out their dispute, there is going to 
be an arbitration panel to make that decision and that is a roll of 
the dice as to what they are going to do? Isn't that the same kind 
of pressure? If not, isn't that even a more certain pressure? 

Ms. DAUB. Mr. Chairman, would you be suggesting that CRTs 
past determinations to be some type of benchmark? May I ask a 
question, Mr. Chairman? 

Mr. HUGHES. I don't understand. 
Ms. DAUB. Since arbitration panel's decisions are not binding, 

how will they base the settlement, if previous arbitration panel de­
termination is not 

Mr. HUGHES. In the same fashion that the CRT does, basically. 
Just like the same course was followed by the arbitration panel set 
up for the satellite transmission resolutions. 

Ms. DAUB. But, Mr. Chairman, if I were the losing party, felt like 
by this panel my percentage of distribution of the royalties were 
much lower, I am likely to try to reinvent the wheel to persuade 
the next set of panels, and so according to my calculation it would 
be much more costly to the claimants. 

Mr. HUGHES. Does the gentleman from California have any ques­
tions? 

Mr. BECERRA. NO. 
Mr. HUGHES. Does the gentleman from Florida have any further 

questions? 
• Mr. MCCOLLUM. No. 
Mr. HUGHES. The gentleman from New York. 
Mr. FISH. NO, thank you. 
Mr. HUGHES. Thank you very much, Commissioners. 
Mr. DAMICH. Thank you, Mr. Chairman. 
Mr. HUGHES. We appreciate your testimony today. 
Ms. DAUB. Thank you. 
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Mr. HUGHES. It is very helpful to us. 
Mr. GOODMAN. Thank you, Mr. Chairman. 
Mr. HUGHES. Our next panel consists of four representatives 

from the computer software industry. Steve Metalitz is vice presi­
dent and general counsel of the Information Industry Association. 
Steve is a frequent and valued witness. He formerly served as staff 
director and chief counsel of the Senate Subcommittee on Patents, 
Copyright, and Trademarks from 1982 to 1989. Last week Steve 
was over in the Senate battling for the soul of the Library of Con­
gress. 

We welcome you here today to battle for the soul of the Copy­
right Office. 

Mr. METALITZ. Thank you, Mr. Chairman. 
Mr. HUGHES. Our other Steve is Steve Peters, senior corporate 

counsel—I wonder if those leaving can leave just as quietly as pos­
sible. 

Our other Steve is Steve Peters, senior corporate counsel, Adobe 
Systems, Inc., appearing on behalf of the Software Publishers Asso­
ciation. Mr. Peters hails from Mississippi but heeded Horace Gree­
ley's admonition by going to Stanford Law School. 

Our third witness is Robert Holleyman, president of the Business 
Software Alliance. BSA is comprised of leading business software 
publishers. Mr. Holleyman, like Mr. Metalitz, served as a Senate 
staffer with the Committee on Commerce, Science and Transpor­
tation. 

Our fourth witness is James Burger, director of government law 
for Apple Computers, Inc., appearing on behalf of the Computer 
Business and Equipment Manufacturers Association. Before joining 
Apple, Mr. Burger was in private practice for some 16 years where 
he specialized in intellectual property and international trade. 

Gentlemen, we welcome you here today. We have your state­
ments, which we have read, and I would like you to summarize so 
we can get right to questions. That will expedite the business at 
hand. And your statements, without objection, will be made a part 
of the record in full. 

And why don't we begin with you, Mr. Metalitz? Welcome. 

STATEMENT OF STEVEN J. METALITZ, VICE PRESIDENT AND 
GENERAL COUNSEL, INFORMATION INDUSTRY ASSOCIATION 

Mr. METALITZ. Thank you very much, Mr. Chairman. It is an 
honor to be here again on behalf of the Information Industry Asso­
ciation, which, as you know, is the national trade association of 
leading companies in the information business. 

We have some preliminary comments to offer on your legislation. 
We have looked at it extensively over the past 2 weeks. We may 
have some additional comments to make as we explore further 
what impact it will have on our membership, which is quite di­
verse. Our comments focus on section 102 of the bill which repeal 
two provisions of the Copyright Act that require registration of 
claims to copyright before copyright owners can bring infringement 
lawsuits and before they can receive statutory damages and attor­
ney's fees. 

We believe that the record supports repeal of both of these provi­
sions, as your bill would do. They represent unnecessary procedural 
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hurdles to the enjoyment of full-fledged protection under the copy­
right law. Many of these issues were thoroughly aired back in 1987 
and 1988, when Congress considered the legislation to implement 
U.S. adherence to the Berne Convention. At that time the current 
two-tier system was set up on copyright registration in order to 
make the minimal changes that were needed in order to join Berne. 
I don't think anyone ever thought that that was really the best so­
lution on the merits as far as the copyright system in the United 
States was concerned. It is a confusing system. It discriminates 
against U.S. copyright owners, and in our view it is time to elimi­
nate it. 

Section 412, the provision that deals with statutory damages and 
attorney's fees was not as thoroughly discussed during the 1987 
and 1988 debates, but we think a similar analysis would apply. We 
don't think it is a good idea to condition effective remedies in the 
copyright field on compliance with the registration formality. We 
believe that your proposal would leave adequate incentives in place 
for voluntary registration. Some of the incentives are related to liti­
gation, other incentives are unrelated to litigation, but I think in 
many cases at least registration would continue. 

The question of the impact of these changes on the collections of 
the Library of Congress is certainly a legitimate question. It needs 
to be evaluated objectively. In the earlier congressional consider­
ation, a record was made that the impact of the elimination of sec­
tion 411(a) would be minimal on the collections of the Library. 
That needs to be looked at with regard to section 412. But it should 
be borne in mind that the deposits that come in through the copy­
right registration process are far from the only means that the Li­
brary of Congress uses to add to its collections. There are many 
other methods available. And, in fact, in some areas such as the 
areas that the companies represented here specialize in, machine 
readable works, works in electronic formats relatively little of what 
the Library obtains for its collections is obtained through the reg­
istration deposit procedures, so the impact there would not be 
great. 

In any case, we think it is time for Congress to consider severing 
the link between effective copyright protection and the acquisitions 
objectives of the Library. Those are important objectives, but we 
simply don't feel that a creator's right to obtain effective copyright 
protection should depend on how quickly he or she gives a free copy 
of the work, or two free copies of the work, to the Library of Con­
gress. Those are simply separate issues. 

We have, as an association, no position on the matter of the sta­
tus of the Copyright Office and the method of appointment of the 
Register of Copyrights. We do suggest that as Congress considers 
this question it should look at the issue of the relationship between 
the Library of Congress and the Copyright Office. Right now the 
Copyright Office is subordinated to the Library. We think it would 
be beneficial to the copyright system to have a somewhat greater 
degree of independence. That is not, in our view, the same issue 
as who appoints the Register of Copyrights, but we think it is an 
important issue to be looked at. 

We don't have a position on the issues that were addressed by 
the preceding panel or on the other matters that are addressed by 
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the bill , bu t w e appreciat e thi s opportunit y t o shar e a t leas t ou r 
preliminary observation s o n those othe r portions of the legislation . 

Thank you. 
Mr. HUGHES . Than k you very much. 
[The prepared statement of Mr. Metalitz follows:] 

STATEMENT OF STEVEN J. METALITZ 
VICE PRESIDENT AND GENERAL COUNSEL 

INFORMATION INDUSTRY ASSOCIATION 

Mr. Chairman, and members of th e Subcommittee: 

The Information Industry Association (HA) appreciates this opportunity to offe r 

its comments on H.R. 897, the Copyright Refor m Act of 1993 . 

HA is the trade association of leading companies pursuing business 

opportunities associated with the creation, distribution, and use of information . Thes e 

companies develop and distribute innovative information products and services to meet 

the information needs of American business, professionals and consumers. II A 

companies deliver information in formats ranging from traditional print publications to 

electronic databases accessed via on-line computer services; CD-ROM and other 

optical publishing formats; and other new media that are assuming growing importance 

in the information marketplace. 

A thriving and competitive information marketplace requires strong copyright 

protection and an efficient syste m for defining and enforcing that protection. 

Accordingly, since its founding in 1968, copyright law and policy have been of 

paramount importance to IIA. I t has been our privilege to testify on numerous 

occasions before this subcommittee and its predecessors, and we are grateful t o have 

another opportunity to do so today. 

The Copyright Refor m Act would make several important changes In the 

system for obtaining and enforcing copyright protection. I n the fortnight sinc e this 

legislation was introduced, IIA has not had the opportunity to complete a thorough 

analysis of it s impact upon our diverse membership. Therefore , the comments we offer 

today must be regarded as preliminary. W e would appreciate the opportunity to 

supplement this testimony as appropriate while H.R. 897 remains under consideration 

in this subcommittee. 
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COPYRIGHT REGISTRATIO N 

Most of our comments are directed to section 102 of H.R. 897, which repeals 

sections 411(a) and 412 of the Copyright Act. Thes e statutory sections require, with 

limited exceptions, that a claim of copyright be registered with the Copyright Offic e 

before a  copyright holder may sue for infringement of copyright, and generally prevent 

a victim of infringement fro m obtaining statutory damages or an award of attorneys ' 

fees i f the work was not registered before the infringement commenced . H A supports 

the elimination of thes e hurdles to the enjoyment of full-fledged copyrigh t protection 

under our laws. 

As the subcommittee wel l knows, the issues presented by this legislation were 

extensively debated in the late 1980's , as Congress considered legislation to implement 

U.S. adherence to the premier international copyright treaty, the Berne Convention. 

Most experts in the field identified the requirement of registration as a prerequisite t o 

an infringement lawsui t (as embodied in section 411(a)) as incompatible with Berne's 

requirement that "the enjoyment and exercise of [rights under the Convention] shall 

not be subject to any formality." Althoug h the Senate proposed to eliminate sectio n 

411(a) entirely, the House opposed this approach. Ultimately , a compromise was 

struck, whic h freed non-U.S. copyright claimants from the requirement of registration , 

while keeping section 411(a) in effect fo r U.S. claimants. 

While this compromise achieved the goal of eliminating the existing 

incompatibility between VS. la w and Berne standards, few observers ever regarded it 

as a satisfactory solution. Th e "two-tier" approach unfairly discriminates against U.S. 

copyright proprietors, and creates unnecessary confusion. H.R . 897 would eliminate 

these problems by simply repealing the registration prerequisite for all copyright 

claimants, as HA and other interested parties urged in the late 1980's . 
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The policy arguments in favor of repeal of section 411(a) are compelling. Mos t 

of thes e were thoroughly aired during the Berne adherence debate, and need not be 

reviewed in detail today . Ther e is ample evidence that section 411(a) subjects 

copyright claimant s to a procedural requirement that ma y be complex and costly t o 

accomplish, and that discourages them from pursuing infringement action s to defend 

their entitlement t o the benefltt of copyright law. Thi s effect undermine s the central 

premise of our copyright system, by imposing unnecessary obstacles to the realization 

of th e incentives provided to authors in order to "promote the progress of science ..." . 

U. S. Constitution, Art. 1 , sec. 8, cl. 8. Th e record also demonstrates that section 

411(a) plays only a minimal role in promoting registrations or benefitting the Library of 

Congress through accompanying deposits. 

Recent trends have also distorted the "gatekeeping" role played by the 

Copyright Office unde r section 411(a). Particularl y with respect to machine-readable 

works, such as databases in electronic form, the registration process has sometimes 

taken on a life of it s own. Increasingly , the Office ha s carried on an elaborate 

correspondence process with claimants over collateral issues such as the way a work is 

described, whether particular sett of records constitute a separate data file, and 

whether specifications o r disclaimers ought to be endorsed on the face of th e 

registration certificate. Although , under the Copyright Act, the ultimate decision on 

copyrightabillty remains with the courts, the would-be claimant mus t jockey for 

position in the registration phase, so that his copyright claim, if later tested in court, 

will be presented to the decisionmaker in the best light. Thes e changes in the 

registration function drive up expense and create inconvenience for all parties 

concerned, with  little discernible benefit for the courts or the copyright system 

generally. Repea l of section 411(a) could reverse this disturbing trend. 
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In addition to section 411(a), H.R. 897 would repeal section 412, which denies 

statutory damages and attorney's fees to successful plaintiff s wh o did not make timely 

registration of thei r claims with the Copyright Office. Althoug h technically 

compatible with Berne standards, this section still exacts a substantial penalty for 

non-compliance with  the registration formality. Man y copyright proprietors may 

forego enforcement o f thei r rights in unregistered works because the remaining 

remedies — actual damages and injunctions — are, by themselves, insufficient t o 

justify th e expense and difficulty o f mountin g an infringement action . I n these 

situations, once again, the social bargain underlying copyright law is undermined, since 

the incentives for creative activity remain unrealized. 

Thus, there are strong arguments for repeal of section 412 as well a s section 

411(a). Whil e the subcommittee should investigate the impact of such a repeal upon 

the voluntary registration process, predictions of a  sharp drop in registration activit y 

should be viewed with some skepticism. Importan t litigation-related incentives fo r 

registration — notably, the prima facie effect o f the registration certificate, se e 

section 410(c) — would remain unchanged. I n any event, anticipation of litigatio n is 

clearly only one of severa l reasons why copyright proprietors choose to register their 

claims with  the Copyright Office. Othe r business and personal reasons probably drive 

the bulk of registration activity . 

The subcommittee should also evaluate objectively the likely impact of repea l 

of section 411(a) and 412 upon the acquisition activities of the Library of Congress. 

The Library today relies upon deposits accompanying copyright registration for a 

significant proportio n of it s acquisitions, but only in some categories. I n others, 

including most electronic works, registration deposit contributes relatively little to the 

Library's collections. T o avoid technical complexitie s and administrative difficulties , 

the Copyright Office ha s chosen not to require deposit of complete machine-readabl e 

works, except in the case of works embodied in compact disk (CD-ROM) formats. 
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In any event, there are strong policy arguments for severing the link between 

effective copyrigh t protection and the acquisitions objectives of th e Library. A n 

author's ability to deter and punish a thief o f Intellectua l property should not turn upon 

the author's alacrity in furnishing the Library of Congres s with a free copy of th e 

work. 

Aside from th e stream of deposit s accompanying copyright registration, whic h 

enactment of H.R . 897 would not eliminate, th e Library has many other means at it s 

disposal for preserving the breadth and depth of It s collections, including but not 

limited to the mandatory deposit system established by section 407 of th e Copyright 

Act. Whil e from th e information industry's perspective there have been some points of 

controversy with the Library's use of th e mandatory deposit provisions, particularly 

with regard to high-priced, limited edition publications, and some works in electronic 

formats, th e Copyright Office ha s also shown a commendable interest in reaching 

mutually acceptable resolutions of thes e problems. Fo r instance, over the past year, 

HA has led a group of industry representatives in discussions with Library and 

Copyright Office official s t o agree on the ground rules for Library use of publication s 

in compact disk format acquire d through either registration or mandatory deposit. 

These discussions have been constructive and enlightening for all parties and will soon, 

we hope, culminate in a set of standard CD-ROM deposit agreements that should 

receive broad support. 

In any case, i t would be misleading to pose the issue for the Library of 

Congress as a stark choice between registration deposit and other, costlier means of 

Library acquisitions. Dispassionat e analyses should shed more light on the extent t o 

which the repeal of section 411(a) and 412 will diminish the flow of new materials into 

the collections of th e Library of Congress , and may also suggest other, more 

appropriate incentives for deposit tha t wil l help the Library maintain and improve its 

invaluable collections . 

70-857 0 - 9 3 - 5 
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In summary, IIA commends the sponsors of H.R. 897 for revisiting the question 

of the role of copyright registration in the overall system for defining and enforcing 

intellectual property rights in works of authorship. W e continue to offer our full 

support for repeal of sectio n 411(a), and believe that the record will demonstrate that 

repeal of section 412 is also in the public interest. 

STATUS OF THE COPYRIGHT OFFICE 

Section 103 of H.R. 897 would significantly change the institutional position of 

the Register of Copyright s and of th e Copyright Office whic h he heads. II A has no 

position on this provision at thi s time. W e believe that it i s timely to re-examine th e 

current structure in order to maximize its benefits and correct its drawbacks. 

Currently, the Registe r of Copyrights is appointed by the Librarian of 

Congress. Neithe r the Executive Branch nor the Congress has any formal role in 

choosing the incumbent of thi s important position. Th e Copyright Office itsel f Is 

firmly ensconced within the Library of Congress , which has full administrative and 

policy control over the Office's activities . Al l the Register's staff i s appointed by the 

Librarian, and the Registe r and staff "ac t under the Librarian's general direction and 

supervision." 17 U.S.C. 701. 

H.R. 897 would authorize the President to appoint the Register of Copyrights , 

with the advice and consent of th e Senate. Th e Register would assume full control 

over the Office's duties under the Copyright Act, would appoint the Office's staff , and 

would provide general direction and supervision. However , the Office woul d apparently 

remain part of th e Library of Congress . 
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As the subcommittee considers whether to change the status and position of 

the Copyright Office, i t should carefully examine (among many other factors) th e 

relationship between the Copyright Office an d the Library of Congress . Th e Office' s 

current subordination to the Library is both a strength and a shortcoming. 

On one hand, subordinating the Office t o the Library makes sense to the extent 

that the Office's function s support the Library's mission. Th e copyright registratio n 

and mandatory deposit systems provide a prime example. Sinc e the sole purpose of 

mandatory deposit, and a major goal of registration deposit, i s to enhance the 

collections of the Library, the current institutional structure is quite rational. O f 

course, to the degree that the registration process is severed from the acquisition role, 

as IIA believes i t should be, the arguments for this structure become less compelling. 

On the other hand, the location of th e Copyright Office withi n the Library of 

Congress inevitably places the Register of Copyrights in the uncomfortable position of 

carrying out potentially inconsistent or even conflicting missions . Simpl y put, what is 

best for the Library of Congress in its acquisitions policies, its provision of library 

services, and iu rol e in the larger library community, is not always the same as what is 

best for the copyright law. Fo r a variety of legitimate reasons, the Library is under 

strong institutional pressure to "push the envelope" of th e copyright law on a variety of 

issues, ranging from fair use (section 107) , to the prohibition on copyright in federal 

government works (section 105) . Whe n these pressures are felt in the Copyright 

Office, a s a subordinate body of th e Library of Congress , conflict i s almost 

unavoidable. Indeed , the credibility of th e Office o n broader copyright Issues could be 

called into question. 
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On balance, HA believes the copyright system would benefit fro m giving the 

Copyright Office greate r independence from the Library of Congress. T o advance this 

goal, it may not be necessary to change the way the Register is appointed. Fo r 

example, enactment of section 104 of H.R. 897, which eliminates the Librarian's 

control over regulations issued by the Copyright Office, woul d increase the Office' s 

independence, even if th e Register continued to be initially appointed by the 

Librarian. Bu t by the same token, changing the appointment method alone may be 

insufficient t o relieve the Office o f its current problem of serving inconsistent 

missions. I n considering changes to the Office's status , the subcommittee should focus 

squarely upon the desired relationship between the Copyright Office an d the Library of 

Congress, and then consider the range of institutiona l structures that could 

accommodate the desired relationship. 

Regardless of who is given the power to appoint the Register of Copyrights , 

the subcommittee should consider taking steps to safeguard the high level of 

professional competenc e which has characterized the Office fo r decades. Sectio n 701 " 

of th e Copyright Act could be amended to require that the appointee be experienced 

and knowledgeable in the copyright law . Whil e such a requirement, i f directed to the 

President, probably could not be directly enforced, i t would send a dear signal as to 

Congress' intent an d as to the standards the Senate would use in carrying out itt advice 

and consent role. Simila r requirements can be found in legislation creating other 

advice and consent positions in both the legislative and executive branches . See . e.g. , 

44 USC section 301 (Public Printer "must be a practical printer and versed in the art of 

bookbinding"); 28 U.S.C. section 505 (Solicitor General must be "learned in the law"). 
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OTHER PROVISIONS 

IIA takes no position at this time on the other provisions of H.R. 897. 

Section 10 1 of th e bill would overturn two bankruptcy court decisions that 

pre-empted state Uniform Commercial Code provisions on recordation of securit y 

interests with respect to copyrighted materials . Whil e IIA is unaware of an y opposition 

to this provision, it has not had an opportunity to study the question nor to arrive at a 

formal position . 

Section 10 5 of th e bill includes conforming changes necessitated by repeal of 

sections 411(a) and 412 of th e Copyright Act. I n the short time since H.R. 897 was 

introduced, we have not had the chance to review the statute to see whether other 

conforming changes are required. 

Title 0 o f H.R. 897 abolishes the Copyright Royalt y Tribunal and establishes 

arbitration royalty panels, under the supervision of th e Registe r of Copyrights , t o 

adjust royalty rates and order distributions under the statutory compulsory licenses. 

Since IIA member companies have had little contact wit h the CRT and, in their 

information businesses, are generally not subject to any of th e compulsory licenses, we 

have no comments to offer upon these provisions. 
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Title m establishes the effective date s of th e amendments made by H.R. 897. 

Since disputes continue to arise over the effect o f legislative amendments upon cases 

pending on their effective dat e (e.g., pending Supreme Court cases on the 1991 Civil 

Rights Act), the subcommittee should consider spelling out, in legislative history if no t 

in the text of th e bill, the impact of repeal of sections 411(a) and 412 upon pending 

cases in which the copyright in question was not registered in a timely fashion, or at 

all, with the Copyright Office . 

CONCLUSION 

HA appreciates the opportunity to comment on H.R. 897. Congres s should take 

the opportunity to do now what it failed to do at the time of adherenc e to the Berne 

Convention, and repeal section 411(a). Th e repeal of section 412 would also enhance 

the effectiveness o f our copyright regime, by further reducing the hurdles erected by 

the registration formality for copyright proprietors seeking to enjoy the full protectio n 

provided by the law. Change s in the status of the Copyright Office, particularl y in 

relation to the Library of Congress , merit careful study , but HA takes no position at 

this time on the proposal to make the Register a Presidential appointee . 
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Mr. HUGHES. Mr. Peters. 

STATEMENT OF STEVE PETERS, SENIOR CORPORATE COUNSEL, 
ADOBE SYSTEMS, INC., ON BEHALF OF SOFTWARE PUBLISHERS 
ASSOCIATION 
Mr. PETERS. Mr. Chairman, thank you for the opportunity to ap­

pear this morning in support of H.R. 897. I am Steve Peters, senior 
corporate counsel for Adobe Systems. We create software for pro­
ducing, printing and communicating electronic documents such as 
this product, Adobe Premiere, which can be used to edit videotape 
on a personal computer. 

I am appearing on behalf of the Software Publishers Association, 
which I will refer to as the SPA. The SPA has over a thousand 
members, including large companies such as Adobe, Apple, IBM, 
Lotus, Novell, and Microsoft, as well as hundreds of smaller compa­
nies. The SPA is the largest trade association of the software in­
dustry. We support section 102 regarding copyright registrations 
and section 101 regarding the recordation of security interest in 
copyrighted works, but take no positions on the other issues. 

The SPA supports section 102, which eliminates the registration 
requirement, for two principal reasons: first, it will be a significant 
aid in the fight against piracy; and, second, it will eliminate a bur­
densome requirement which is particularly harsh on individual en­
trepreneurs, small companies and U.S. claimants. 

Under section 102 a copyright owner will no longer be required 
to register a copyright in order to file suit or to get the benefits of 
statutory damages and attorney's fees. We think this change will 
have a major impact on the war against software piracy. Our in­
dustry is extremely vulnerable to piracy because anybody with a 
personal computer can make a perfect copy of one of our products 
with just a few keystrokes. Conservative estimates place revenue 
lost by U.S. software companies to piracy in the, billions of dollars 
annually. Stolen software costs jobs, threatens R&D budgets, and 
increases cost for legitimate consumers. The SFA estimates that 
software piracy cost 60,000 jobs in the software and retail indus­
tries last year. \ 

Passage of section 102 would help control piracy by simplifying 
the process of enforcing copyrights and providing economic incen­
tives to do so that often aren't available today. Although the reg­
istration requirement may not sound burdensome, it does have a 
devastating effect on the ability of software companies to enforce 
their copyrights. 

And compliance is costly. My company spent over $400,000 in the 
last 3 years complying with registration requirements. 

The registration requirement is especially harmful to the individ­
ual entrepreneurs and small startups that are vital to our industry. 
Many of them simply don't know about the requirement. Their 
focus is creating quality products and technologies and not comply­
ing with the formalities of copyright law. They often learn about 
the registration requirement when it is too late, which is after their 
product has been infringed, and absent the benefits of statutory 
damages and attorney's fees they often decide that enforcement is 
simply not worth the price. 
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Even when they file a registration on the first version of a prod­
uct, they often fail to register subsequent versions. The SPA has 
encountered these scenarios repeatedly, and 400-plus lawsuits and 
audits that it has pursued on behalf of its members in the past 2 
years. 

Mandatory registration serves no useful purpose. In the com­
puter area we don't think it is useful to the acquisitions for the Li­
brary because what we submit for the Library is this product, and 
what we submit with our copyright registration is a printout of 
source code that only a few people in the country can read and un­
derstand. 

The SPA supports section 101 regarding the recordation of secu­
rity interests for two primary reasons. First, it will reduce confu­
sion and uncertainty in the software and financial industries, and 
second, it will remove a barrier to financing for software compa­
nies. Section 101 would confirm that security interests don't have 
to be recorded by the Copyright Office, thereby allowing secured 
parties to perfect their rights under the U.C.C. 

Recent court decisions nave created a lot of uncertainty over how 
to perfect a security interest in computer software by requiring fil­
ings with the Copyright Office. These decisions have resulted in 
overlapping and inconsistent systems by requiring secured credi­
tors to conduct searches and record security interests with the 
Copyright Office and local Secretary of State. Commercial financing 
transactions require quick access to accurate filing information, 
which Copyright Office recording systems weren't reallv estab­
lished to provide. These burdens on the searching and filing proc­
ess have a chilling effect on financial transactions for software com­
panies. 

A bigger problem for lender security is the different systems for 
establishing priority under the U.C.C. and the Copyright Act. The 
simple and effective rule of the U.C.C. is that the first to file wins. 
This provides the security that lenders need. Under the Copyright 
Act the first to sign wins, as long as it is recorded within 30 days, 
or 60 days for documents that are signed abroad. As a result of 
this, no lender can really be assured of security without waiting 60 
days, because their interests could be preempted by a later filing 
of an earlier signed document. Section 101 would advance the eco­
nomic viability of our industry by providing certainty to lenders 
and removing some barriers to capital. 

The U.S. software industry is one of the bright stars of the Amer­
ican economy today. Passage of section 102 would help our industry 
play its role in creating new jobs and improving the U.S. economy 
by permitting software companies to take full advantage of the pro­
tection afforded by the Copyright Act. 

Passage of section 101 would provide a financial stimulus by re­
ducing confusion and uncertainty and removing a barrier to financ­
ing. Every dollar that we lose because of piracy, complying with 
these procedural requirements, and failed financing is a dollar that 
we can't use to support the R&D we need to stay ahead in this in­
dustry. 

Thank you, and I will be happy to answer any questions, Mr. 
Chairman. 

Mr. HUGHES. Thank you very much, Mr. Peters. 

/ 

I 
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[The prepared statement of Mr. Peters follows:] 

ijjljl 
r 'Ml \1 Strefl 
Nonhwc.i 
bum- -{«' 

Statement of the 
SOFTWARE PUBLISHERS ASSOCIATIO N 

On H.R. 897, The Copyright Reform Act of 1993 
before the 

Subcommittee on Intellectual Property and Judicial Administration 
of the House Committee on the Judiciary 

U.S. House of Representatives 
March 3,1993 

Mr. Chairman, thank you for the opportunity to appear this morning in support of H.R. 

897, the Copyright Reform Act of 1993. I am Steve Peters, senior corporate counsel for 

Adobe Systems, Inc., a software company that develops, markets and distributes software 

products for producing, communicating and printing documents. 1 am appearing on 

behalf of the Software Publishers Association, which I will refer to as the SPA. 

The SPA is the principal trade association of the personal computer software industry, 

with a membership of over 1000 companies. Its members include large companies such 

as Adobe, Apple, Borland, IBM, Lotus, Microsoft, Novell, Symantec, and WordPerfect, 

as well as hundreds of small companies that develop and market business, consumer and 

educational software products. 

The U.S. software industry today is a $40.2 billion industry, with over 50% of its sales 

coming from international markets. The U.S. software industry currently commands a 

75% share of the world-wide software market. It is one of the fastest-growing sectors of 

the U.S. economy, currently growing at the rate of 12.3% per year. It creates enormous 

benefits to the nation's economic vitality and balance of payments. 
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The SPA supports H.R. 897, primarily because of the positive impact it will have on 

eliminating die industry-wide problem with software piracy, and on enhancing die 

economic viability of the industry in general. Specifically , the SPA supports Section 101 

(relating to the recordation of security interests in copyrighted works), and Section 102 

(relating to copyright registration provisions). Th e SPA takes no position, however, on 

Section 103, dealing with the General Responsibilities and Organization of die Copyright 

Office, or on Title II of the bill, dealing with die Copyright Royalty Tribunal. 

THE REGISTRATION REQUIREMEN T 

Let me begin with a discussion of Section 102 of die bill - di e provision eliminating die 

registration requirement. Unde r this section, a copyright owner will no longer be 

required to register as a prerequisite to filing suit to enforce his or her copyright, or to 

recover statutory damages and attorneys' fees. Th e SPA supports this revision because it 

will have a significant impact in the war against software piracy. 

The SPA actively monitors die scope and extent of software piracy both in die United 

States and worldwide, and is engaged in significant efforts to deter such piracy, as well as 

to detect and prosecute piracy when and where it occurs. I n die last two years die SPA 

has brought over 400 lawsuits and audits on behalf of its members against businesses, 

educational institutions, and other entities unlawfully using or distributing PC software. 

Piracy is a problem for all industries dealing with copyrighted products. Bu t it is perhaps 

most destructive to die software industry. Thre e reasons set die software piracy problem 

apart from piracy directed at other copyrighted works: 
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First, unlike other copyrighted products, software is exceptionally easy to reproduce, and 

the copy is identical in all respects to the original. Second , while most other copyrighted 

works are copied primarily so that someone can make money by distributing the illegal 

copies to others, software is frequently copied extensively by a single organization for its 

own internal use. Third , the relatively high retail value of most software, which reflects 

the research and development costs that go into producing these products, also increases 

the incentive to pirate.The extent of software piracy is enormous. Industr y studies have 

indicated that, at a minimum, for each legal copy of software in circulation, another copy 

is pirated. Th e SPA estimates that revenue lost to software piracy worldwide amounts to 

billions of dollars each year. 

The software piracy problem is, quite literally, a national economic issue. Stealin g 

software means stealing jobs. Fo r this reason, the SPA believes that controlling piracy 

should be a major goal of U.S. policy makers. Passag e of H.R. 897 would help meet this 

goal by greatly simplifying the process that allows the software industry to enforce its 

copyrights, and by providing the economic incentive to do so that is unavailable in so 

many cases. 

At present, a copyright owner cannot bring suit against an infringer until its copyright has 

first been registered with the U.S. Copyright Office. I n addition, unless the owner 

registered before the act of infringement, the owner cannot recover the statutory damages 

and attorneys fees allowed by the Copyright Act. Whil e these requirements may not 

sound burdensome, in practice the net effect of these rules is a significant adverse impact 

on the ability of the software industry to protect its assets against infringers. 
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One of the primary reasons for this impact is mat many softwaie businesses (especially 

the newer and smaller startup businesses) are simply unaware rhat their rights and 

remedies under the Copyright Act are adversely affected if they do not promptly register 

their newly developed products. 

The basic scenario is a simple one, but is played out over and over again. Softwar e 

developers are inventors, skilled craftsmen, and entrepreneurs. Whil e the industry 

includes several large players, the majority of the software developed and marketed by 

the industry comes from small start-up/entrepreneurial ventures, often founded with 

almost no capital and little more than an idea. Thei r priorities are developing quality 

leading-edge software products, the kind that will keep the U.S. in the lead in this 

technology, not on complying with the formalities of the U.S. Copyright Office. A s a 

consequence, they frequently pay little or no attention to copyright law until they learn 

that someone has infringed the copyright in their new product. I t is only then that they 

learn that any legal proceedings must wait while they register their product, and that, in 

any event, they will be unable to recover statutory damages and attorneys' fees. Face d 

with a scenario where the legal fees may exceed the actual damages they could recover, 

they often decide that enforcement of their rights is simply not worth the price. 

A variation on this theme results from the rapid pace at which software products are 

revised, modified, and enhanced. Existin g computer programs are frequently updated and 

enhanced to create new versions or releases, and new programs are frequently derivatives 

of older ones. Thus , registration of new versions is often overlooked, or there is 

confusion over when it is necessary to register a new version. 
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This problem has arisen time and time again in the infringement lawsuits that the SPA 

files on behalf of its members. Al l too often an SPA investigation will reveal 

infringement of a member's software product, but after the member is contacted about 

participating in the lawsuit, it turns out that the product is not registered. A t that point, 

the SPA's only options are to proceed without that member's participation or to delay 

filing the suit while the product is registered, and then to proceed without the ability to 

recover statutory damages or attorneys' fees. Becaus e most of the lawsuits filed by the 

SPA are settled on the basis of statutory damages, this is a significant problem. 

This roadblock in the way of recovering statutory damages has a significant inhibiting 

effect on the industry's ability to enforce its copyrights and protect its products. Statutor y 

damages may often constitute the only meaningful remedy available to a copyright owner 

for infringement of his or her work. Wit h most industry products selling for a few 

hundred dollars, and many for less than that, the ability of a copyright owner to recover 

significant actual damages, as authorized by the Copyright Act, is greatly reduced. Whe n 

this is coupled with the inability to recover attorneys' fees, what we see is a significant 

deterrent to copyright owners who seek to enforce their rights. 

The cause of this problem, mandatory registration, serves no useful purpose. I t is a 

formality that is required only of U.S. claimants, and presents an often significant 

bureaucratic deterrent to filing and prosecuting litigation. 

Even for companies that are knowledgeable about the registration requirement (such as 

the SPA's larger members), there are several impediments to registration that often result 

in a conscious decision not to register. Fo r example, many publishers are reluctant to 

register out of concern (real or imagined) over the possible disclosure of trade secrets 
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embodied in their software that might result from the fact that the required deposit is 

publicly available for viewing. Althoug h the Copyright Office has taken steps to allay 

these concerns by issuing regulations that reduce the amount of program code required 

for deposit, they still remain. -

The registration process also imposes an unnecessary burden on software publishers who 

are required to deal with issues defining and/or limiting the scope of their claims, when, 

unlike the patent process, the Copyright'Office does not (and should not) decide the scope' 

of copyright protection for software. 

For example, many defendants in copyright infringement litigation are raising as an 

affirmative defense a claim of "fraud on the copyright office" based on failure to disclose 

certain information in the registranon process that would have the effect of limiting the 

scope of the copyright claim. I n the recent case of Ashton-Tate Corp. v. Fox Software. 

Ink, 760 F. Supp. 831 (NX). Cal. 1991) for example, on e federal judge took the 

extraordinary step of declaring invalid the copyright to the then-dominant software 

product in its field because the application for registration had failed to disclose that it 

was derived from a public domain product, even though the product itself was 

copyrightable. Th e judge later reversed his ruling. Th e SPA believes that the scope of a 

copyright in a computer program should be decided on the merits, not on the technicality 

of a failure to define or limit the scope of the claim in the application. 

The primary assets of the businesses in this industry - compute r programs — would have 

almost no value, and this enormous industry would not even exist, were it not for the 

protection against unauthorized copying it receives under the Copyright Act. Bu t 

although copyright protection is automatic upon creation, and is riot conditioned upon 
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registration, the protection is illusory if it cannot be enforced without registration. The 

SPA is not suggesting that registration be eliminated, as registration still is prima facie 

evidence of ownership and validity of the copyright. However, the SPA strongly urges 

that registration no longer be a prerequisite to enforcing one's copyright or obtaining the 

benefits of the statutory damage and attorneys' fee provisions. For these reasons, we 

support Section 102. 

SECURITY INTEREST PERFECTION 

Let me now turn to Section 101 of the bill, the provision relating to the recording 

requirements for perfecting a security interest in a copyrighted work. Section 101 would 

confirm that the perfection of security interests in copyrights does not require a recording 

with the Copyright Office, thereby allowing secured parries to perfect their rights by 

recording under the well-established rules of the Uniform Commercial Code. 

The SPA supports this amendment to the Copyright Act because, quite simply, it will 

greatly reduce confusion and uncertainty in both the software and financial industries, 

and enhance the ability of software developers and publishers to leverage their intangible 

assets for further economic development. 

With the ever-increasing economic significance of the software industry, its primary 

assets, the computer programs that it develops and markets, are increasingly being 

considered as collateral for financing future development and as security for other 

purposes. But according to two recent decisions (National Peregrine. Inc. v. Capitol 

Federal Savings and Loan fin re Peregrine Entertainment. Ltd.. 116 B. R. 194 (CD. Cal. 

1990) and Official Unsecured Creditor!!' Committee v. Zenith Productions. Ltd. (In re 

AFO Acquisition CorpX 127 B. R. 34 (CD. Cal 1991)), secured creditors are required to 
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comply with the recordation requirements of Section 205 of the Copyright Act or their 

security interests will be deemed unperfected. Thi s has led to a great deal of confusion, 

and generally requires secured creditors to conduct searches and record their security 

interests both in the Copyright Office and with the local Secretary of State. 

In commercial financing transactions, it is vital that the parties have quick access to 

accurate filing information about liens. Loan s and business acquisitions often operate on 

a very tight timetable and require immediate access to information. I n most states, a 

UCC filing search can be performed quickly by use of an on-line computer database, and 

manual copies can be provided overnight Thi s is primarily because the state UCC 

recording systems are set up with the sole purpose of providing this type of information 

in a commercial setting. 

By contrast, the Copyright Office, while it has recording capabilities, has not had as its 

primary purpose the facilitation of commercial transactions. Becaus e of this difference in 

focus, searching Copyright Office records is often time-consuming and expensive, and 

the information is not always available via computer. 

The filing system used by the Copyright Office is equally unsuited for these types of 

commercial transactions, as recordations must be made by title or registration number, 

rather than by owner. T o perfect a security interest in all works of a debtor could thus 

require hundreds of filings, which must be continuously updated. Th e UCC recording 

system, which was expressly designed for commercial transactions, requires only a single 

filing to cover all of a debtor's intangible property, including property acquired in the 

future. Th e burdens on the searching and filing process imposed under the law as 
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presently interpreted have a chilling effect on finance transactions, and serve to 

discourage lenders from lending to software businesses. 

The Peregrine court recognized these shortcomings, and specifically invited Congress to 

take remedial action — noting that "If the mechanics of filing turn out to pose a serious 

burden, it can be taken up by Congress during its oversight of the Copyright Office." 

Peregrine at nlO. Th e SPA urges the Congress to accept this invitation and to remedy 

these burdens on commerce and finance by passing H.R. 897. 

Even more devastating to lender security is the fact that the Copyright Act uses a 

different system from the UCC for establishing priority of rights. I t is essential to any 

recording system for commercial transactions that a lender know, based on public 

records, that it will have priority in collateral at the time of the transaction. Unde r the 

UCC, the rules of priority in security interests are simple -- the first to file wins. A 

secured lender thus can be certain of its priority, as long as it has done the proper search 

and filing. Unde r the Copyright Act, however, no such certainty exists. Sectio n 205(c) 

of the Copyright Act essentially provides that in a conflict between two secured parties, 

the first to sign wins, as long as it is recorded within 30 days (for documents signed 

within the U.S.) or 60 days (for documents signed outside of the U.S.). Thi s means that a 

lender could be preempted based on a later filing. 

To help understand the importance of priority rules to financings, let me use the example 

of a mongage on real estate. Unde r a first to file system, a lender can be certain that its 

loan will be secured by a first mongage by doing the proper search and filing. Th e filing 

is of public record, and no one is misled into making other loans based on that security. 

Under the system used in the Copyright Act, however, no lender would make a loan 
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without waiting for 60 days, knowing that its mortgage could be preempted by a later 

filing of an earlier document Thi s degree of uncertainty is not supportable in today's 

financial markets, and will chill the availability of capitaL 

The benefits of enacting H.R. 897 would have a broad positive impact: the software 

industry would benefit, by removing barriers to capital; the financial industry would 

benefit, by creating more certainty and security in financing transactions wherein 

software is used as collateral; and the economy would benefit, by the incentives to 

business growth, creation of jobs, and reduction of duplication in government functions. 

Accordingly, the SPA supports Section 101 of H.R. 897. 

The U.S. software industry is one of the bright spots in the American economy today. I f 

the industry is to play its role in lifting the economy out of recession and creating new 

opportunities for the future, it must be able to take advantage of the incentives of the 

Copyright Act. Ever y dollar that ends up in an offshore bank account or is funnelled into 

other illegal activities by organized groups of pirates is a dollar that cannot be used to 

support the research and development necessary to keep the software industry vibrant and 

growing. Consumer s also suffer when they have to pay higher prices for their software to 

compensate for the amount of product pirated that, by virtue of the economics involved, 

cannot be effectively pursued. 

On behalf of the personal computer software industry I urge you to move quickly to mark 

up and pass Sections 101 and 102 of H.R. 897. W e will be happy to cooperate with you 

and your staff in any way needed to help accomplish this result 

Thank you, Mr. Chairman. I  shall be happy to answer any questions you may have. 
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Mr. HUGHES. Mr. Holleyman. Welcome. 

STATEMENT OF ROBERT HOLLEYMAN, PRESIDENT, BUSINESS 
SOFTWARE ALLIANCE 

Mr. HOLLEYMAN. Mr. Chairman, thank you very much for this 
opportunity to testify today. My name is Robert Holleyman. I am 
president of the Business Software Alliance. We are a coalition of 
software publishers who work worldwide in the fight against soft­
ware piracy. 

I would like to comment on several aspects of the bill today that 
are particularly unique in our antipiracy effort. The other aspects 
of BSA's testimony will be filed for the record. 

Specifically, I would like to address those sections of the bill that 
deal with the elimination of a registration requirement under 411 
as a precondition for filing an infringement action and the elimi­
nation of the section 412 requirement for registration in order to 
obtain statutory damages and attorney's fees. I would like to give 
several concrete examples why the current provisions adversely im­
pact our fight against piracy. 

As Mr. Peters was saying, piracy is one of the biggest threats to 
our industry. We estimate that worldwide the industry loses be­
tween $10 and $12 billion each year as a result of piracy, and for 
U.S. companies such as ours which have a 75-percent market share 
worldwide and which obtain more than 50 percent of their reve­
nues from foreign sales, this has a particularly significant impact. 

I would like to give an example of two cases that we have re­
cently initiated and explain why I feel that the existing law could 
have adversely affected our action. Several months ago the BSA 
filed an action against a computer bulletin board system that was 
operating out of Baltimore. Bulletin board systems provide access 
to hundreds or thousands of individuals for the electronic exchange 
of information. Many of these boards are perfectly legal. We sup­
port them. They are a way of facilitating tne exchange of informa­
tion. 

In the case BSA initiated in Baltimore, we acted against what we 
found were literally hundreds if not thousands of copies of copy­
righted programs that were being uploaded and downloaded, with­
out authorization, by way of the computer bulletin board. Particu­
larly significant in BSA's case in Baltimore was the fact that when 
we obtained a court order, an injunction, and when we raided the 
bulletin board, in addition to the many copyrighted works for which 
registration certificates had been filed., we found a significant num­
ber of beta versions of programs, prerelease versions of programs 
that had never in the case of many of them been filed for registra­
tion with the Register of Copyrights. In this case, fortunately, or 
unfortunately, depending on your perspective, we found even more 
copies of unauthorized but released versions that did have registra­
tions, so our claim was valid. We were able to quickly act and shut 
down the board. 

However, in the case of the prerelease versions we were severely 
limited in our ability to act, or if we filed a registration even after 
bringing suit—after carrying out the raid, it would have been im­
possible for us to obtain statutory damages and attorney's fees. It 
is particularly unfair because beta versions tend to be sought by 



142 

the sam e sort s o f individual s wh o woul d wan t t o b e firs t t o hav e 
a ne w model car . These ar e the people who , whether they need one 
or not , wan t th e ver y first mode l tha t come s out . The differenc e i s 
that most people wai t until a  new car is actually o n the market be-
fore the y tr y t o obtai n on e an d ou r case , wit h th e bet a versions , 
they wer e effectivel y stealin g the m befor e the y wer e eve n release d 
from the factory. S o had we Been forced to rely on the beta versions 
that w e found , ou r actio n woul d hav e bee n fa r les s effective , tha n 
it was, had it been effective a t all. 

By way o f contrast, a t that sam e time a s we carrie d out our raid 
in Baltimor e th e German Federa l polic e were carryin g out 1 3 raids 
against bulletin boards operating in Berlin. While those were crimi-
nal cases , BS A may ver y wel l m e civi l action s followin g th e raids . 
In contrast with th e United States , we would not have simila r pro-
hibitions i n German y actin g agains t th e bet a versions o f programs 
that we found there. 

In conclusion, BS A believes the existing two-tier syste m discrimi -
nates agains t U.S . authors . I t hurt s th e infringemen t action s tha t 
we carr y out . An d finally , whereve r I  a m i n th e world , whethe r i t 
is i n Bangkok , whethe r i t i s i n th e PRC , whether i t i s i n Turkey , 
the United State s i s viewed as the model for a  strong copyright law 
and stron g enforcement . However , th e misunderstanding s tha t re -
sult, base d o n th e curren t 41 1 an d 41 2 requirements , pose , I  be -
lieve, procedural roadblock s for us i n ou r fight agains t pirac y over -
seas. 

So for these an d other reasons include d i n my testimony w e sup-
port th e provision s o f the bil l eliminatin g th e sectio n 41 1 an d 41 2 
requirements fo r registratio n a s a  preconditio n t o filin g suit , an d 
as a  preconditio n t o obtainin g statutor y damage s an d attorney' s 
fees, respectively . Than k yo u ver y muc h fo r th e invitatio n t o tes-
tify. 

Mr. HUGHES. Thank you very much, Mr. Holleyman. 
[The prepared statement of Mr. Holleyman follows: ] 
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STATEMENT OF ROBERT HOLLEYMAN 
PRESIDENT, BUSINESS SOFTWARE ALLIANCE 

ON RR. 897 , THE COPYRIGHT REFORM ACT OF 199 3 

Before th e Subcommittee o n 
Intellectual Property and Judicial Administratio n 

Committee on the Judiciary 
United States House of Representative s 

March 3, 199 3 

Mr. Chairman: 

Thank you for inviting the Business Software Alliance (BSA ) to present testimon y 
on RR. 897 , the Copyright Reform Act of 1993 . Membe r companies of the BSA are: 
Aldus Corporation, Apple Computer , Inc. Autodesk, Inc , Borland International , Inc . 
Lotus Development Corporation, Microsoft Corporation, Novell , Inc, WordPerfec t 
Corporation and GO Corporation. 

According to the VS. Departmen t of Commerce, the U.S. packaged softwar e 
industry market currently totals $233 billion annually and is growing at a rate of over 
13% per year. BSA' s member companies provide nearly 71 percent of the packaged PC 
software published by U.S. companies. U.S . companies enjoy a 75 percent share of the 
world market for all packaged PC software. I n 1991 , our industry employed over 40,000 
full-time employee s worldwide.' Sixt y five percent of these workers were employed by 
BSA companies, and in 1990 BSA companies provided nearly 90 percent of the new , full 
time jobs in the software industry . 

The BSA exists to promote the continued growth of the industry through 
programs to eradicate software piracy . Th e focus of these programs is understanding of 
and compliance with software copyrigh t laws in the US. and around the world. 

RR. 89 7 focuses on three areas of the current copyright law: (1) the requiremen t 
of registration as a prerequisite to an infringement sui t and the right to obtain statutory 
damages and attorneys fees, (2) the relationship of the Copyright Act to state law 
governing security interests, and (3) the structure and organization of the Copyright 
Office an d the Copyright Royalty Tribunal. 
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Registration as a Prerequisite to Infringement Suit s and the Right to Statutory namug ^ 
and Attorneys Fees 

The current two Her approach discriminate agains t VS. author s 

RR. 89 7 amends Section 411 of the Copyright Act to »Hminat> the advantage 
now given to "works whose country of origin is not the United States. " Unde r existing 
law owners of works "whose origin is not in the United States* may sue for infringemen t 
without receiving a registration certificate fro m the Library of Congress." Th e practica l 
effect o f this provision is that owners of works created in America -  unlik e owners of 
works created abroad - mus t apply to the Copyright Office an d receive a registration 
certificate befor e they can bring an action in federal cour t to enjoin infringing uses of 
their works and obtain damages. 

The disadvantage to works of American authorship in this "two tier approach" is 
compounded by the fact that, even after a  work has been registered, section 412 of the 
Copyright Act prohibits U.S. copyright owners from receiving statutory damages and 
attorneys fees for piracy of their works which occurred prior to registration.1' I n these 
cases owners of copyrights of U.S. origin must prove actual monetary damages as their 
only means of effective relief . Thes e provisions of sections 411 and 412 clearly 
discriminate against U.S. copyright owners in favor of foreign copyright owners. Th e 
BSA supports Chairman Hughes' decision, expressed in HJR. 897, to eliminate this 
discrimination. 

As you know, the current "two tier" approach to registration came into being as 
part of the Berne Convention Implementation Act and represented a compromise 
between the House and Senate versions of that legislation. Th e House bil l adopted the 
views of the library of Congress, which had argued that the Congress should take a 
"minimalist approach" to the changes necessary to comply with the Berne treaty. Th e 
Senate bill was based on a more literal reading of Article 5 (2 ) of the Berne Convention 
which mandates that "the enjoyment and exercise of these [exclusive rights] shall not be 
subject to any formality." Th e principal advantage of the two tier approach embodied in 
the 1988 compromise legislation is that it makes it unlikely that foreign copyright owners 
will complain about the failure of the U.S. to comply with the Berne Convention because 
they are no longer subject to formalities. Therefor e th e U.S. cannot be accused of unfair 
international trade practices. However , this does not mean that it is fair to VS. authors . 

" No t only is an injured party unable to obtain statutory H»m»g»« for infringements 
which took place prior to registration of a work, but he or she may not obtain statutory 
damages where the work continues to be infringed after registration. See, Mason v. 
Montgomery Data Inc., 967 R2d 13 5 (5th Or. 1992) . 
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The two tier approach creates problems in enforcement abroa d 

The confirmation of discriminatory formalities in VS. la w - eve n though directed 
only at works of US. origin - create s problems for BSA member companies in their 
efforts to combat piracy of their products abroad. A s a result of industry / governmen t 
cooperation, the United States has achieved considerable success in recent years in 
persuading foreign governments to enact copyright laws to protect right s in computer 
programs. However, enfmvement afthe rights panted under these laws in many countries 
has been far from easy. Procedural requirements often make it difficult to get to into court. 
And, the ability to obtain effective injunctiv e and monetary relief -  o f the kind which 
discourages further piracy - als o is a serious problem. Whe n we complain about such 
problems, we at times face the argument that the VS. syste m - b y requiring registration 
as a precondition to suit and limiting damages and attorneys fees to post registratio n 
infringements -  i s little different Enactmen t of RR. 89 7 would eliminate thi s argument 

Copyright registration is of limited value In litigation 

In addition to encouraging foreign governments to take an obstructive, 
"minimalist* approach to eliminating cumbersome formalities, the existing law can 
unfairly prejudice VS. copyrigh t owners in asserting their rights at home. Unde r 
section 410 of the Copyright Act the Register of Copyrights issues a certificate o f 
registration only after an "examination" to determine that "the material deposited 
constitutes copyrightable subject matter." A s the House Committee Repor t 
accompanying the 197 6 Copyright Act states, "unlike a patent daim, a daim to copyright 
is not *«tirin>H [under this section] for basic validity before a  certificate i s issued.*1' 

Copyright Office examiner s do not have the ability to make fine lin e 
determination* about what constitutes copyrightable subject matter. Sectio n 410 was 
intended to weed out of the registration process obviously uncopyrightable subject matter 
such as marhrnrt, book titles and names. Fin e line decisions about copyrightability are 
best made by the courts on the basis of the act finding and evidentiary process available 
only in adversarial judicial proceedings. I t is particularly difficult t o make fine line 
decisions about the content of registrations in computer programs where the materia l 
deposited consist s of source code which is not easily understandable t o the reader and 
which does not even indicate the kind of interfaces and screen displays which may be a 
part of the expression embodied in a given work. 

For all practical purposes the kind o( prima fade determinatio n of copyrightabilit y 
represented in a copyright registration could easfly be made by • cour t after a cursory 
examination of the work involved. Tht s is exactly what happens in a majority of the 

* RR . Rep . No. 94-1476,94th Cong . 2d. Sets, at 157. 
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developed countries of the world. Therefore , the claimed advantages of registration in 
expediting the litigation process are largely illusory. 

Of course, to the extent that copyright owners find registration an advantage in 
litigation, nothing in KR. 897 win prevent them from continuing to register and have the 
benefits of the system. 

Mandatory registration is aot necessary or appropriate 
as a means of building the Library's Collections 

Another argument used in favor of the existing system is that the mandatory 
deposit accompanying registration of a work assists the Library of Congress in building 
its collections. A s you, Mr. Chairman, indicated in your floor remarks accompanying 
introduction of the bill, much of the material deposited in conjunction with Section 411 
is of no value to the Library's collections and is exempted from the mandatory deposit 
requirement Thi s must certainly be true of the computer source code deposits which 
accompany software registrations . I n addition, I would respectfully suggest 
Mr. Chairman, that the requirement that copyright registrants give up copies of their 
works to the Library without compensation constitutes a burden imposed on authors 
which has nothing to do with the purpose of the copyright system under Article L 
Section 2 of the Constitution, to "promote progress of science and the useful arts , by 
wir ing for  limited times to authors and inventors the exclusive rights to their respective 
writings and discoveries.* 

Furthermore, the House Committee Report accompanying the 197 6 Act makes it 
clear that section 407 requiring mandatory deposits on demand of the Library - no t 
section 411 dealing with registration - i s the part of the Act intended to supply the -
Library of Congress with material for its collections. A s this Committee's report 
accompanying the 197 6 Act states: 

Under section 407 of the bill, the deposit requirements can be 
satisfied without ever making registration, and subsection (a ) 
makes dear that deposit "is not a condition of copyright 
protection." (emphasis supplied)*' 

Mr. Chairman, to the extent that the Library of Congress has an interest in using 
the Copyright Act as a vehicle for enriching its collections, it is dear tha t Sec 40 7 -
which remains untouched in Hit. 89 7 — will meet this need. However , I  would like to 
note in passing, that Sec 40 7 is not, itself, without its problems. T o the extent that 
copyright owners are required to deposit with the Library, on demand, full copies of 
computer programs on magnetic disks which may contain valuable trade secrets which 

* RR . Rep . No. 94-1476, 94th Cong. 2d. Sess. at 15 a 
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become available to all users of the Library's reading room, the industry believes ther e i s 
a potential for harm in the present system. 

The Relationship of the Copyright Act to the Uniform finmmi.rria i rnn > 

In general, the BSA supports the principal of federal preemption of state law 
regarding copyrights which is contained in section 301 of the Copyright Act Sectio n 301 
preempts state law regarding "legal or equitable rights that are equivalent to any of the 
exclusive rights within the general scope  of copyright—" Th e purpose of section 301, as 
we understand it , is to create a uniform law of copyrigh t by prohibiting a patchwork of 
state laws which would disrupt the smooth functioning of the federal law copyright 
system. Wit h adherence to the Berne Convention and the prohibition against formalitie s 
contained in that treaty, it is particularly important that states be discouraged fro m 
creating barriers to the smooth functionin g o f the copyright system. 

However, an over-broad interpretation of section 301 can impede efficien t 
commerce in copyrighted products. Thi s is the case with regard to the recent decisions 
of federal bankruptcy courts in National Peregrine, Inc. v. Capitol Federal Savings and 
Loan, 11 6 Bankr. 194 (Bank CD. CaL 1990) and Official Unsecured Creditors' Committee 
v. Zenith Productions, Ltd. \Z1 Bankr. 34 (Bank. CD. Ca l 1991) . 

Neither of these cases  involved state laws which created copyright or copyright-
like rights.  Rather , the disputes involved were simply whether the Unifor m Commercia l 
Code would apply to security interests in transactions involving copyrights. 

Many start-up software companie s must rely on bank or investor finanring in 
order to enter the market place. Investors , banks and their attorneys are accustomed t o 
securing their loans and investments under the state laws embodying the Unifor m 
Commercial Code. Thes e recent cases, requiring federal recordatio n of security 
interests, can only confuse investor s and their counsel in cases involving intellectual 
property. Thi s discourages easy access to capital by start-up companies, thereby limiting 
the very incentives to investment in copyrighted works which the Copyright Act is meant 
to foster. RR . 89 7 clarifies the law to eliminate thi s confusion. BS A supports this 
clarification. 

The Stnicmre of the Copyright Office an d the Copyright Royalty Tritn.nal 

Much of RR. 89 7 is directed at changes which are necessary to permit the 
substitution of ad hoc arbitration panels for the full time Copyright Royalty Tribunal in 
resolving disputes arising under the compulsory licenses contained in the Copyright Ac t 
None of these compulsory licenses apply to computer programs created by BSA member 
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companies. Sinc e our companies do not use the Tribunal mechanism, we believe tha t it 
would be inappropriate to comment on these proposed changes in the law. 

In connection with transferring functions of the Copyright Royalty Tribunal to the 
Register of Copyrights , the Register is made a Presidential appointee under the 
legislation. Thi s presumably is to avoid constitutional problems with the Register' s 
performance o f Tribunal functions. A s is the case with the other changes in the Tribunal 
mechanism, the BSA does not take a position on this issue because none of the 
compulsory licenses which give rise to the need for the Copyright Royalty Tribunal apply 
to works of BSA member companies. However , because of the importance of the 
Register of Copyrights and the Register's relationship with other agencies of the 
government - i n international and other arenas - w e would encourage Congress and this 
subcommittee t o consult with the appropriate representatives of the Executive Branch in 
reaching a decision on this issue. 

The Business Software Alliance appreciate s this opportunity to testify on the 
provisions of KR. 897 , the Copyright Reform Act of 1993 , as they impact our industry. 
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Mr. HUGHES. Mr. Burger, welcome. 

STATEMENT OF JAMES S. BURGER, DIRECTOR, GOVERNMENT 
LAW FOR APPLE COMPUTER, INC.,  CHAIRMAN, PROPRIETARY 
RIGHTS COMMITTEE, COMPUTER BUSINESS AND EQUIPMENT 
MANUFACTURERS ASSOCIATION 
Mr. BURGER. Thank you, Mr. Chairman and members of the com­

mittee. My name is Jim Burger and I am director of law for Apple 
Computer, Inc. I am here today representing the Computer and 
Business Equipment Manufacturers Association—CBEMA—as 
chairman of its Proprietary Rights Committee. 

CBEMA, representing the leading U.S. providers of information 
technology products and services, strongly supports section 102 of 
the bill eliminating copyright registration as a prerequisite to 
bringing an infringement action. We are aware of the arguments 
of the value to the public of registration and deposit of works. How­
ever, computer registration, as you have heard already, plays no 
role in deposit of works. And, indeed, there is an alternative the 
Librarian has established for receiving computer program works in 
the forms that Mr. Peters explained. So the Library can get deposit 
absent this requirement for registration to bring a lawsuit. 

The computer application review process performed by the Copy­
right Office is not the proper place for determining the scope of 
copyright protection for these valuable computer program assets. 
Rather as is true, really, of all literary work copyright protection 
this is an evolving area of law, and it is best determined and actu­
ally is being determined today by Federal courts on the merits, not 
via a clerical review in the Copyright Office. 

Lastly, the two-tier U.S. system with its discrimination against 
U.S. authors really provides a poor example for developing coun­
tries which are trying to emulate our system in the hopes of devel­
oping a domestic software industry after the example of our very 
successful industry here. 

CBEMA also supports section 101 of the bill which would amend 
section 301(b) of the Copyright Act to overturn National  Peregrine, 
Inc. v. Capitol  Federal  Savings  &  Loan Association.  Peregrine has 
added confusion and difficulty to financing transactions by holding 
that sections 205 and 301 of the Copyright Act preempt State Uni­
form Commercial Code provisions for perfecting security interests 
in copyrights. 

Mr. Chairman, we agree with the statement in your remarks in 
the Congressional Record that Congress did not intend to preempt 
State U.C.C. provisions regarding perfection of security interests. 
Section 101 of the bill is a much needed clarification of the law. 

We also feel that this might be an appropriate time for Congress 
to consider clarifying its intent regarding the effect of section 205 
of the act on State U.C.C. provisions that govern the priority of se­
curity interests. As pointed out in your introductory remarks, Mr. 
Chairman, and I quote, "Congress* intent in enacting the relevant 
provisions in section 205 was to provide a system for ordering the 
priority between conflicting transfers, not to preempt State proce­
dures for ensuring that a secured creditor's rights are protected." 
Although we are not aware of any case that has raised the issue 
specifically, it is possible that a court could interpret sections 205 
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and 30 1 o f the Copyrigh t Act, eve n a s amende d by the bill , a s pre -
empting State U.C.C. provisions tha t govern the priority of security 
interests. W e believ e thi s i s a  questio n tha t merit s furthe r stud y 
by Congress. 

Those ar e th e view s w e hav e develope d o n H.R . 89 7 i n th e 2 
weeks sinc e it s introduction . I  woul d b e please d t o answe r suc h 
questions a s I  ca n toda y an d undertak e t o obtai n answer s t o oth -
ers. 

Thank you, Mr. Chairman. 
Mr. HUGHES. Thank you, Mr. Burger. 
[The prepared statement o f Mr. Burger follows:] 
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Suucmeraof the 
COMPUTER AND BUSINESS EQUIPMENT 

MANUFACTURERS ASSOCIATION 
Presented by James M. Burger, 

Chief Counsel, Government, Apple Computer, Inc. 

Mr. Chairman, my name is Jim Burger. I  am Chief Counsel, Government, for 
Apple Computer. I  am here representing the Computer and Business Equipment 
Manufacturers Association, CBEMA, as Chairman of its Proprietary Rights 
Committee. 

CBEMA represents die leading US. providers of information technology 
products and services. It s members had combined sales of $234 billion in 1991, 
representing nearly 5% of our nation's gross national product. The y employ over 
1 million people in the United States. 

CBEMA strongly supports Section 102(a) of the Bill, which would eliminate 
copyright registration as a prerequisite to bringing an infringement action. 

When the U.S. adhered to the Berne Convention, Congress had to amend Section 
411 of the Copyright Act in order to comply with Article 5(2) of Berne. A s you 
know, that Article bars member states of Berne from imposing formalities as a 
condition to authors' enjoyment and exercise of their rights under copyright. 
Consistent with the minimalist approach that Congress—quite appropriately— 
took in amending our laws to permit Berne adherence, it changed Section 411 
only as to works of non-US. authorship. 

Berne did not compel any change with respect to US. works. However , while 
this two-tiered system is technically in compliance with Berne, it is dearly 
inequitable because it favors foreign authors and discriminates against VS. 
authors. 

We are aware of the arguments that have been made about the value to the 
public of registration and deposit of works. Bu t the availability of the incentives 
provided to our authors under the United States Constitution should not be 
connected to the acquisition policies of the Library of Congress. The result of this 
connection is that US. authors, and only US. authors, are discouraged from 
protecting their works of authorship in US. Courts by the imposition of 
unnecessary clerical registration formalities. 

Moreover, die registration of computer programs plays almost no role in 
providing computer program deposits to die Library of Congress. Thi s is 
because the great majority of deposits included with computer program 
copyright registration application-- consist, in accordance with VS. Copyright 
Office Regulations, only of selected sections of the programs with intentionally 
blocked-out portions, in order to protect trade secret material in die computer 
programs. Suc h deposit materials are not suitable for deposit in the collection of 
die Library of Congress. Instead, die Librarian has established separate 
mechanisms to build the collection of computer programs. 
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Going to the copyright application review process performed by the Copyright 
Office - i t is at best nominal for computer programs because the deposit material 
in the copyright application is either in machine-readable form only or has 
significant sections blocked out Thus , the Copyright Office examination consists 
primarily of reviewing the application to determine if it is completely filled in 
and reviewing the scope of the daim made in the application. This examination 
meets the requirements under the statute, but their repeal will not dilute the 
copyright since the scope of copyright for these valuable program assets is an 
evolving area of the law which should be determined and is being determined by 
Federal Courts on the merits, not via clerical review. 

Lastly, the U.S. two-tier system, with its discrimination against domestic authors, 
provides an awful example for developing countries which are trying to emulate 
our system in the hopes of developing a domestic software industry. 

Thus, CBEMA does not favor the present law which compels US. authors—and 
only U.S. authors—to register their works in order to exercise their legal rights. 
Section 102(a) of the Bill redresses the inequity in current law by treating U.S. 
authors equally with all other authors, and we support the provision without 
reservation. 

CBEMA also supports Section 101 of the Bill, which would amend Section 301(b) 
of the Copyright Act to overturn National Peregrine, Inc. v. Capitol Federal Savings 
6 Loan Assoc., 116 B.R. 194 (Bankr. CD. Cal. 1990). By holding that Sections 205 
and 301 of the Copyright Act preempt state Uniform Commercial Code 
provisions for perfecting security interests in copyrights. Peregrine has added 
confusion and difficulty to financing transactions. 

Section 205 of the Copyright Act presently requires that to record a document 
pertaining to a copyright in the Copyright Office, the work be registered and be 
specifically identified in the recorded document Thes e requirements are far 
more onerous than the applicable UCC provisions mat permit generic 
identification of collateral. Moreover , under these requirements a lender 
effectively cannot take after-acquired copyrights as collateral, unless the lender 
takes on the burden of making additional filings—or making sure that the 
borrower files—each time the borrower acquires a new copyright interest. 

We agree with the statement in your remarks in the Congressional Record, Mr. 
Chairman, that Congress did not intend to preempt state UCC provisions 
regarding perfection of security interests. Sectio n 101 of the Bill is a much-
needed clarification of the law. 

We also feel that this might be an appropriate time for Congress to consider 
clarifying its intent regarding the effect of Section 205 of the Act on state UCC 
provisions that govern the priority of security interests. A s you pointed out in 
your introductory remarks, Mr. Chairman, "Congress' intent in enacting the 
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relevant provisions in Section 205 was to provide a system for ordering the 
priority between conflicting transfers, not to preempt state procedures for 
ensuring that a secured creditor's rights are protected." Although we are not 
aware of any case that has raised the issue specifically, it is possible that a court 
could interpret Section 205 and 301 of the Copyright Act, even as amended by 
the Bill, as preempting state UCC provisions that govern the priority o f security 
interests. W e believe this is a question that merits further study by the Congress. 

Section 102(b) of the Bill would repeal Section 412 of the Copyright Act. Sectio n 
412 now generally requires mat authors register their works before an 
infringement takes place if they are to be permitted to recover statutory damages 
and attorneys fees in a suit against that infringer. W e are just beginning to 
analyze the impact of this change and cannot express a view today. 

CBEMA does not take a position with respect to any of the remaining provisions 
of the Bill. 

We appreciate the opportunity to present our views to the Subcommittee today, 
and we would be pleased to provide any further assistance the Congress may 
request on the matters I have discussed, which are of great concern to our 
members. 
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Mr. HUGHES. In your opinion, does a deposit with the Copyright 
Office permit the Copyright Office to place on the public record any 
details about the extent of a copyright you claim? 

Mr. BURGER. NO. That is particularly important with computer 
programs because of the rules, the registration rules of the Copy­
right Office which are done to protect the trade secrets in computer 
source code, as Mr. Peters says. Only certain portions are provided. 
The rest is all intentionally blanked out. 

Mr. HUGHES. SO, of what value, in your judgment, is your deposit 
with the Library of Congress? 

Mr. BURGER. Zero. Again, as I stated in my oral testimony, the 
Librarian has established an alternate method for getting computer 
programs, which we have supported. In fact, as I recall some years 
ago that it occurred. Apple Computer and Compaq Computer do­
nated machines to a reading room to enable the Librarian—the Li­
brarian even getting this program without our donations wouldn't 
be able to use it. It is useless without a computer. So we helped 
them set up a reading room and we provide our materials free of 
charge. And, under section 407 the Librarian could demand it. 

It seems to us not fair (a) to discriminate against U.S. authors, 
and (b) to require this donation to the Library in order to sue. 

Mr. HUGHES. The gentleman from California. 
Mr. BECERRA. Thank you, Mr. Chair. Mr. Burger, the only ques­

tion I have for you is, if in fact H.R. 897 went through and became 
law, would your members continue to file the mandatory deposits 
with the Library of Congress? 

Mr. BURGER. I think we would—the larger companies would tend 
to continue to register their major programs. I have to be honest 
with you and say that when we considered this internally our rea­
sons for supporting this bill, the elimination of section 411, really 
were not so much immediate concerns of Apple. Yes, we might save 
some money. We do register. 

Our concern is the reason we believe our computer is done well 
is because of many, many small companies, small software devel­
opers who go out and they spend a couple years of their life with­
out compensation to develop programs that make this machine 
work well, and make it exciting for people to buy, make it produc­
tive. Those are the very companies which we believe that this bill 
will support. Those are the companies, by the way, who also create 
the bulk of the jobs in the industry. The new starting companies 
don't have the time, the money, the resources, nor the focus to 
think of registration. Often, as Mr. Holleyman says, they have got 
beta versions that are circulating out there that none of us reg­
istered. 

So our view is this would be very, very important to the smaller 
companies, and, frankly, from a selfish point of view would help us 
too, because we want to help those companies. 

Mr. HUGHES. Would the gentleman yield? Are we talking about 
section 407 and section 408? 

Mr. BURGER. Well, right now we are talking about section 411, 
I think. 

Mr. BECERRA. The mandatory 
Mr. BURGER. The mandatory—oh. Forgive me. Excuse me. I 

thought you were talking about 411. 
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Your section 407, we think that the Librarian could use that. We 
would continue to cooperate with the Librarian. See, what we give 
them under section 411 is useless. We do give under an alternate 
deposit—it is not really a deposit, it is almost a gift. They need to 
use section 407 to get it. We would continue to do that. We don't 
need to be forced. We think it is a good idea that they have a read­
ing room, and provided they safeguard our software the way we 
have asked them to in our licensing agreement, and they have 
agreed to that after some discussion. We think it is good. 

Mr. BECERRA. And let's make sure I am clear on what is the dif­
ference between sections 411 and 407: section 407, we are not 
changing that. 

Mr. BURGER. NO. 
Mr. BECERRA. YOU are still required to do 
Mr. BURGER. We do not ask that section 407 be changed. We 

don't—we don't give our software because of section 407, but we 
don't think there is any reason to change it. 

Mr. BECERRA. IS there anything different between the submission 
you make under section 411 and that under section 407? 

Mr. BURGER. Oh, yes. Absolutely. Section 411, as I answered be­
fore to the chairman, we give source code but we only give, I think 
it is the first several pages, the last several pages, and everything 
in the middle is blanked out. So, even to those, as Mr. Peter says, 
who are capable of reading source code, and I barely can read one 
type of source code—most people can't—but even those who can 
read it, it is useless. It serves no purpose for the Library's deposit 
requirement. 

Mr. PETERS. I might add that we have made over 1,500 deposits 
under section 411 and we have only had one request from the Li­
brary of Congress, which happened to be for our most popular prod­
uct, and you couldn't glean that from the registrations we made 
under section 411. So my assumption is they have some other 
method of requesting products that are in demand by their users. 

And the source code deposits that we make, we deposit up to 50 
pages of the code. One of our typical applications like this consists 
of 7,000 pages of source code, so the 50 pages is pretty worthless 
to anybody. 

Mr. BECERRA. One last question, and I don't know if you can give 
me an answer to this specifically. 

What would be the cost of the section 411 submission? 
Mr. PETERS. I can address that. For us it is typically 2 to 3 days 

of engineering time plus a couple of hours of administrative time. 
Part of the problem the engineers have is that the statute requires 
the first and last 25 pages. Under modern programming tech­
niques, programs are developed by a team of engineers, and it is 
like taking a bunch of parts and pouring them into a bucket and 
then saying, OK, give me the first and the last part. There is really 
no such thing, so they spend a lot of time trying to figure out what 
is the first and last 25 pages and then making sure that we are 
not revealing trade secrets when we make the deposit. 

Mr. BECERRA. Now, isn't some of that work required anyhow to 
complete the section 407 submission as well. 

Mr. PETERS. NO. The section 407 submission is taking this pack­
age from our factory and sending it to the Library. 

70-857 0 - 9 3 - 6 
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Mr. BECERRA . S O there are some cost savings there as well . 
Mr. PETERS. Yes. Definitely . 
Mr. BECERRA. Thank you. Thank you, Mr. Chairman. 
Mr. HUGHES . Wha t i s th e averag e submission s a  yea r b y you r 

firm? 
Mr. PETERS . Well , w e have mad e ove r 1,50 0 i n th e pas t 3  years. 

And w e hav e a  se t o f programs— a se t o f typefac e softwar e pro -
grams which we wil l revise ever y year o r two. I  mean w e wil l hav e 
to submit those revisions unless the law is changed . So I anticipate 
1,500 or so every couple of years for us. 

Mr. HUGHES . Wha t d o you estimat e th e cos t saving s woul d be ? 
Mr. PETERS . Well , I  kno w fo r th e las t 3  year s i t ha s cos t u s 

$400,000. A part of that was participating in som e Copyright Offic e 
decisions. But we would not have had to participate in those absen t 
this rule. 

Mr. HUGHES . Woul d tha t be typica l o f any copyrighted software ? 
Mr. PETERS . I  thin k i t i s probabl y highe r fo r u s tha n fo r mos t 

companies. 
Mr. HUGHES. Just because of the volume? Sheer volume? 
Mr. PETERS . Right . 
Mr. HUGHES . Al l right . I  don' t hav e an y furthe r questions . I 

would lik e t o hol d th e recor d ope n fo r 1 0 days . I  thin k yo u hav e 
answered al l th e question s i n you r testimon y i n chief . Bu t i f not , 
we wil l direc t th e question s t o yo u an d w e woul d as k yo u t o re -
spond within 1 0 days. 

Thank yo u ver y much . W e appreciat e you r testimon y an d you r 
help today. 

I am going to recess for 5 or 10 minutes s o I  can catch tha t vote . 
We will come back and we will take the last witness . 

The subcommitte e stands in recess . 
[Recess.] 
Mr. HUGHES . The subcommittee wil l come to order. 
Our final  witnes s toda y i s J . Michae l Cleary , a  partne r i n th e 

Washington, DC , la w firm  o f Brylawski , Clear y &  Komen , wher e 
he specialize s i n copyright , trademar k an d unfai r competitio n law . 

Mr. Clear y i s testifyin g toda y o n behalf o f the America n Ba r As-
sociation, Sectio n o f Business Law , Ad Hoc Committee o n Securit y 
Interests, and the Section of Intellectual Propert y Law. 

We have you r written statement , Mr . Cleary, and , without objec-
tion—there i s nobod y her e t o objectr—i t wil l b e mad e a  part o f the 
record in full , an d you can proceed as you see fit. Welcome. 
STATEMENT O F J . MICHAE L CLEARY , PARTNER , BRYLAWSKI , 

CLEARY &  KOMEN , WASHINGTON , DC , O N BEHAL F O F TH E 
AMERICAN BAR ASSOCIATION 
Mr. CLEARY . Than k you , Mr . Chairman . Than k yo u fo r invitin g 

me to appear today to testify o n H.R. 897 . My remarks wil l be lim-
ited t o th e securit y interest s aspect s o f th e Bill . A s yo u noted , w e 
have submitte d a  writte n statement , whic h ha s bee n availabl e t o 
members in attendance . 

Mr. Chairman , a t th e outset , I  woul d lik e t o acknowledg e an d 
thank yo u for your remark s i n introducin g H.R . 89 7 i n whic h yo u 
indicate tha t yo u ar e awar e tha t simila r issue s o n securit y inter -
ests hav e arise n wit h respec t t o filing s i n th e Paten t an d Trade -
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mark Office, and that you plan to meet with the Patent and Trade­
mark Office and the affected interests and learn whether amend­
ments should be made to this bill to take into account difficulties 
in the patent and trademark field. Your remarks could not have 
been more timely since the groups I represent today have been 
working diligently for the past 3 years to come up with a solution 
which would apply to all types of intellectual property and not just 
copyrights. 

I be! lieve that just a very brief historical perspective of who we 
are and how we came to be here today might give you some better 
insight into the problem which we perceive surrounding security 
interests and intellectual property. 

In 1990 the chairs of the American Bar Association's Business 
Law Section and Intellectual Property Law Section realized that 
their respective groups were working at cross purposes and at log­
gerheads in trying to solve a problem which had faced the legal 
community for many years. On the one hand, the intellectual prop­
erty bar was moving toward a solution which would establish Fed­
eral preemption with respect to security interests in the patent and 
trademark field akin to what is felt to be the present state of the 
law on copyrights. 

On the other hand, the business lawyers who are familiar in 
working with the Uniform Commercial Code on a daily basis and 
who viewed the copyright law structure as an aberration and the 
then recently decided Peregrine  case as an abomination were work­
ing to take the Federal Government out of play and to return ev­
erything to the States, which had in place working systems with 
which they were familiar. And thus it came to pass that in true 
lawyerly fashion the business law section organized a task force 
and the intellectual property group appointed an ad hoc committee 
and gave the charge to get together and see if you can't work some­
thing out. 

I am here as chair of the ad hoc committee of the intellectual 
property section. Regrettably, Michael Bamberger and Alan 
Christenfeld, the cochairs of the business law task force, are out of 
the country and could not be here with me today. However, we did 
have a nationwide telephone conference with our 30-plus members 
last week, and the views expressed in our written statement reflect 
our current thinking and also reflect the substance of resolutions 
which were passed l>y both sections at the ABA annual meeting 
last August in San Francisco. 

However, I must emphasize that I am not here today to present 
the views of the ABA, nor of any section, since our resolutions have 
not yet gone up through the channels of approval which are man­
dated by the ABA bylaws. 

So, what is the problem with security interests and intellectual 
property? Basically it is one of uncertainty. I can tell you this from 
experience, because my father was one, that bankers do not like 
uncertainty when it comes to handing out their money. Anyone of 
us who has ever put his name on a promissory note or a loan docu­
ment does not need to be told that the legal effect of what is being 
signed is uncertain. Even seasoned lawyers in this field approach 

f iving opinions in this area of the law with a great amount of trepi-
ation. 
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Now, i n ou r writte n statemen t w e hav e outline d th e histori c 
sources o f the proble m including articl e 9  o f the Unifor m Commer -
cial Code and its contradictor y comments , the lack o f any statutor y 
or regulator y expressio n o f how t o dea l wit h securit y interest s i n 
the paten t an d trademar k arenas , an d indee d significan t gap s i n 
the statutor y an d regulator y schem e o f the copyrigh t la w suc h a s 
what to do when the debtor defaults. 

Indeed thi s lac k o f statutor y guidanc e o n wha t happen s i n th e 
event of default somewha t highlights the uncertainty of the present 
situation. We al l kno w wha t happens i f we miss a  payment o n our 
car o r house. Th e ban k ca n begi n foreclosur e proceeding s an d th e 
law is very clear as to what can nappen after that . 

But ho w d o you foreclose o n intangibl e property ? I n th e are a o f 
copyright w e kno w i t i s no t o h th e materia l objec t i n whic h th e 
copyrighted wor k i s embodie d becaus e sectio n 20 2 o f th e statut e 
tells u s so . W e als o kno w i t i s no t b y seizin g th e copyrigh t certifi -
cate sinc e th e Kingsrow Enterprises cas e involvin g th e Jud y Gar -
land tape s tell s u s that . S o how doe s on e foreclose o n a  copyright ? 

The presen t Copyrigh t Act as wel l a s H.R . 89 7 ar e noticeabl y si -
lent, an d w e offe r thi s just a s a n exampl e o f some o f the problem s 
we have been tryin g to grapple wit h an d comin g up wit h a  reason-
able solution . I n ou r written statemen t w e have se t forth ou r over-
all recommendation s whic h w e have labeled  th e "mixe d approach. " 
And w e ar e ver y mindfu l tha t wheneve r yo u have tw o committee s 
approaching a  task fro m disparat e viewpoint s th e en d product ma y 
be a camel. But the proposal w e have se t forth, we believe, provides 
a comprehensive , ye t achievable , solutio n whic h woul d encompas s 
all element s o f intellectual property , meet s th e need s o f both own-
ers o f intellectua l propert y an d thos e wh o obtai n securit y interes t 
in the property . 

Our approac h ha s bee n approve d t o th e exten t o f a  resolutio n 
being passe d b y th e busines s la w sectio n an d als o th e intellectua l 
property la w section.  I n addition , th e U.S . Trademar k Associatio n 
has passe d a  resolution favoring , i n principle , this mixe d approach. 
And w e hav e als o receive d a  favorabl e repor t from th e permanen t 
editorial boar d o f th e Unifor m Commercia l Code , specificall y th e 
study group on article 9 . 

So, i f I  coul d summariz e th e mixe d approac h i n jus t a  fe w sen -
tences, i t woul d be a s follows : We woul d recommend tha t th e indi -
vidual State s handl e al l issue s o f securit y interest s i n intellectua l 
property unde r U.C.C . articl e 9  fro m creatio n throug h t o fore -
closure wit h respect to al l parties except subsequen t purchasers fo r 
value. Wit h respec t t o thos e purchaser s fo r value , Federa l la w 
would gover n priority , an d secure d partie s woul d protec t them -
selves b y filing a  cop y o f thei r Stat e filin g i n th e Federa l office . 
This approach would clarify wha t is covered by the State filing  an d 
what i s covere d b y th e Federa l filing,  an d b y dua l filing a  secure d 
party would be fully protected. 

Now, we have discussed thi s approach wit h th e Register of Copy-
rights an d his staff , an d wit h th e forme r Commissione r o f Patent s 
and Trademarks an d his staff . We had a very productive meeting — 
that wa s almos t 1  year ago—and our approach was , a t leas t i n our 
view, wel l received . I n our written statemen t we suppor t the inten t 
of H.R . 89 7 t o th e exten t tha t i t woul d begi n t o mov e th e issue s 
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of securit y interest s i n copyrigh t from th e Federa l aren a an d back 
to the States . We applaud this approac h because i t is par t o f what 
we woul d hop e t o accomplish . And , whil e w e hav e som e specifi c 
criticisms o f the limite d approac h taken i n H.R . 89 7 i n ou r writte n 
statement, we hope that our views are not taken in the wrong vein. 

We hav e worke d ver y har d o n developin g a n approac h whic h 
would cove r al l aspect s o f intellectual property , an d w e woul d lik e 
to se e th e fruit s o f our labor translate d int o a  legislativ e proposa l 
which woul d completel y solv e th e presen t proble m an d establis h a 
framework whic h w e coul d al l liv e wit h an d wor k wit h i n th e fu -
ture. 

We are hopeful tha t we can finalize ou r efforts i n the next couple 
of months, and w e would eagerl y loo k forward t o workin g with th e 
subcommittee an d its staff in drafting appropriate legislation . 

Again, thank you for inviting me to appear, and I  would welcom e 
any questions. 

Mr. HUGHES . Thank you, Mr. Cleary. 
[The prepared statement of Mr. Cleary follows: ] 
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PREPABED STATEMENT OF J. MICHAEL :CLEARY, PARTNER, BRYLAWSKI, 
CLEARY & KOMEN, WASHINGTON, DC, ON BEHALF OF THE 
AMERICAN BAR ASSOCIATION 

' The Task Force on Security Interests in Intellectual Proper-' 

ty of the Section of Business Law of the American Bar Association, 

together with the Ad' Boc Committee on Security Interests of the 

Section of Intellectual Property, welcome this: opportunity to 
. 1 •  . 

present their views on the security interest provisions of H.R. ' 
> '  .  ~  .  • • - ' . 

897. • • • ' • , . 

The views presented in this statement reflect position's taken 

by the Task Force and the Ad Boc • Committee,' and are' consistent 

with resolutions passed by the Section of Business Law and the 

Section of Intellectual Property Law. Bowever, the views do not 

represent the positions of the American Bar Association nor of 

any Section, since no authority to present these views could be 

obtained in the short time since these hearings were scheduled. 

The goal of the Task Force, formed in 1990, with the assist­

ance of the Ad Boc Committee, has been to recommend a comprehen­

sive legal system governing security interests in intellectual 

property, likely to be enacted by the relevant legislative bodies, 

dealing responsibly with the interests of the various parties, 

that would provide certainty, ease of perfection, modest cost, 

and minimum change. Any such comprehensive system should encom­

pass creation of the security interest, ready access to prior 

filings, perfection, priority, acknowledgement of the interests 

of parties other than the debtor and the secured party, and a 

method of foreclosure. In addition, such a system should accom­

modate the interests of the owners of intellectual property, 

lenders desiring to take a security interest in such property, 

purchasers, investors, and licensees. The system would: 
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(a) enable a third-party to determine who has an interest 

in the property (whether ownership interest, license interest, or 

security interest); 

(b) permit a perfected security interest to survive as 

rights are transformed from common law or state law to federal 

rights, and vice versa; and 

(c) enable a secured party to encumber after-acquired prop­

erty and proceeds from a license or sale based on the initial 

filing. 

We are pleased that this Subcommittee recognizes that there 

is a problem with respect to the present regime as to copyrights. 

We urge, however, that the solution proposed by H.R. 897 is 

incomplete, even as applied solely to copyrights. Further, the 

Subcommittee should take this opportunity to cure the problem for 

patents, trademarks, and mask works as well. 

The current state of the law governing security interests in 

intellectual property is unsatisfactory. There is uncertainty as 

to where and how to file, what constitutes notice of a security 

interest, who has priority, and what property is covered by a 

security interest. This area of the law is further complicated 

by the fact that both federal and state law impact on these is­

sues.— 

Intellectual property in this context includes a broad range 

of material. Certain intellectual property rights are created 

iy Traditionally, many practitioners have tried to "solve" the 
problem by dual filing in both systems without knowledge as 
to the effect of each filing and their interrelationship, if 
any. Basicallv, the maior problem remains that of uncertain­
ty. 
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and governed solely by federal law, such as copyrights and pat­

ents. Trademark rights can arise under either state or federal 

law. State law applies as to trade secrets and patentable 

materials and inventions as to which no federal application has 

been filed. With respect to copyrights only, there is apparently 

federal preemption with respect to at least some aspects of secu-

2/ rity interests.— 

Two leading commentators have articulated the problem accu­

rately: "Uncertainty and confusion probably always have existed 

about the employment of intellectual property as collateral for a 

loan. Since the drafting of Article 9 of the Uniform Commercial 

Code, an uneasy coexistence of state and federal law has develop­

ed. Both state and federal law now arguably apply when a debtor 

attempts to use a patent or trademark to secure a loan. The ex­

tent to which each body of law is applicable and the interaction 

between the two systems was left unclear by the drafters of Arti­

cle 9 and has not been clarified by Congress."— Trade names, 

computer programs and' other electronic forms of intellectual 

property, and other less clearly defined forms of intellectual 

property further complicate the issues. 

Intellectual property rights are included within the Article 

9 definition of "general intangibles" (comment to S9-106, UCC). 

2/ Official Unsecured Creditors' Committee v. Zenith Productions, 
Ltd": (In re AEG Acquisition Corp.), 127 B.R. 34, 40 (CD. 
Cal. 1991); National Peregrine, Inc. y. Capitol Federal Sav­
ings & Loan (In re Peregrine Entertainment, Ltd., 116 B.R. 
194, 198-204 (Bankr. CO. Cal. 1990). 

3/ Weinberg i Woodward, "Easing Transfer and Security Interest 
Transactions in Intellectual Property: An Agenda for Reform," 
79 Ky.L.J. 61, 62-64 (1990-1991) (citations omitted). 
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Under the UCC, the sole practical method of perfecting a security 

interest in general intangibles (includin g intellectual property) 

is by filin g a  financing statemen t i n accordance with Article 9 

(UCC $9-302(1)]. However , $9-104(a) provides that Article 9 does 

not apply t o security interest s to the extent that the parties' 

rights regarding such property are governed by federal statutes. 

Further, $9-302(3)(a) provides that a financing statement is not 

"necessary or effective to perfect a security interest in proper-

ty subject to (a ) a statute .. . of the United States which pro-

vides for a national registration .. . or which specifies a place 

of filin g differen t fro m tha t specifie d i n thi s Article. " 

However, Official Comment 1 to $9-104 explains that "if the Fed-

eral statute contained no relevant provision, this Article could 

be looked to for an answer." Unfortunately , as described below, 

the Official Comments do not provide adequate clarity. 

Comment 1  state s tha t th e Federa l Copyrigh t Ac t (a t tha t 

time the Copyright Act of 1909 , which has since been supersede d 

by the Copyright Act of 1976 ) "would not seem" to be sufficient 

to exclude th e application of Article 9 , an d suggest s tha t th e 

Patent Act is similarly inadequate . Thus , the Comment suggests, 

Article 9  filing requirements appear t o apply t o copyrights an d 

patents. However , the Comment's next sentence compares the Copy-

right and Patent Acts to the Federal Aviation Act as examples of 

federal systems which supersede the filing systems. Thi s confu-

sion i s compounded b y Comment 8  to $9-302(3) (a) , which include s 

the Copyrigh t Ac t o f 1909 , but not th e Patent Act, when giving 

examples of federal statutes which supersede state filing systems. 
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A. Copyrights 

The current Copyright Act has been held to preempt the fil-

4/ ing arrangements of UCC Article 9,— since it provides for the 

filing of related documents, creates priority rules, and contains 

provisions which overlap with the UCC. 17 U.S.C. $101, et seq. 

The Official Comments to UCC S9-104, describing the Copyright Act 

as not superseding the UCC filing requirements, are simply not 

applicable to the current law, since they refer to the former 

Copyright Act, which only provided for recording of "assignments." 

Thus, in national Peregrine, Inc. v. Capitol Federal Savings, 

supra, n.2, the court did not give effect to a security interest 

which was filed under Article 9 and held that federal law pre­

empts . 

B. Trademarks 

Historically, trademark rights have been governed by both 

federal and state law. Generally speaking, rights attendant to 

federally registered marks are governed by federal law. Rights 

in marks which have never been federally registered or with re­

spect to which federal registration has lapsed, exist solely un­

der state law (either state common law or state statute). More­

over, even for marks that are subject to an effective federal 

registration, there are numerous important associated rights -

e.g., goodwill, license rights, royalty interests, etc. - that 

are not governed by federal law. Secured creditors generally 

desire to reach these associated state law rights as well as the 

marks themselves when taking a security interest in the debtor's 

4/ See cases cited in footnote 2. 
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intellectual property rights. 

Although it is clear that applicable state law governs the 

creation and foreclosure of security interests in trademarks, it 

is considered unclear whether the perfection and priority of 

those security interests are governed by federal law (i.e., the 

Lanham Act, 15 O.S.C.A. SS1051-1127) or state law (i.e., the 

UCC).— Accordingly, many practitioners now conduct dual state 

and federal lien searches, and make dual state and federal lien 

filings, against trademarks. 

An apparently "absolute" assignment by the debtor to the 

creditor with a license-back arrangement is a mechanism sometimes 

used in the face of uncertainty concerning both the effect of a 

security interest filing against trademarks in the Patent and 

Trademark Office ("PTO") and the broader question of whether a 

document other than an assignment will be accepted by the PTO.— 

Transferring the registration itself raises questions as to whe­

ther certain of the negative incidents of ownership, such as lia­

bility for infringements, are also transferred to the secured 

party. 

5^/ All reported cases apply Article 9. See, e.g. , In re 199Z, 
Inc. , 137 B.R. 778 (Bankr. C D . Cal. 1992); In re Roman 
Cleanser Co., 43 B.R. 940 (Bankr. E.D. Mich. 1984T7 aff'd 
802 F.2d 207 (6th Cir. 1986). 

6_/ To avoid an assignment in gross which may invalidate the 
trademark, there also must be an assignment of the accompany­
ing goodwill. A concern also exists that a foreclosure may 
be considered an assignment in gross, which would result in 
a loss of the assignor's priority, at best, and, at worst, 
invalidation of the mark. ALI, Tentative Draft No. 3, Re­
statement of the Law of Unfair Competition S34, Comment 
(1991). See also Marshak v. Green, 746 F.2d 927, 929-30 (2d 
Cir. 1984): Berni v. International Gourmet Restaurants of 
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C. Patents 

Secured parties generally believe that filing a CCC financ­

ing statement in the state system is sufficient to perfect a se­

curity interest in a patent as a type of general intangible.— 

However, secured parties remain concerned that a court may re­

quire an additional filing in the PTO in order to perfect a secu­

rity interest. Clearly, trustees in bankruptcy have little to 

lose and much to gain in attacking state-only filings as long as 

the law is uncertain. As a result, many secured parties regular­

ly search and file in both the state UCC system and the PTO. 

Since the PTO does not accept filings of UCC financing 

statements, filings by secured parties in the PTO take various 

forms. Under one approach, the secured party receives and files 

an assignment of one or more specified named patents with a li-

8/ 

cense back to the debtor.— Others file security agreements la­

belled Patent 'Mortgages' in order to reduce the chances of an 

ineffective filing and any liability associated with the assign­

ment of record ownership to the secured party. Still others file 

security agreements or 'collateral assignments,' relying upon the 

PTO staff to accept the filing. 

2/ E.g., City Bank and Trust Co. v. Otto Fabric, Inc., 83 B.R. 
780 (D.Kans. 1988); In re Transportation Design and Technol­
ogy, Inc., 48 B.R. 635 (Bankr. S.D.Cal. 1985). 

8/ That structure was originated in order to avoid rejection by 
the PTO staff, which historically dealt with assignments. 
However, that structure potentially exposes the secured par­
ty to infringement and other liability. 



167 

D. Mask Works 

In a manner similar to the current Copyright Act, the Semi­

conductor Protection Act provides for federal recording of inter­

ests in "mask works" (analogous to blueprints for computer chips), 

clearly preempting UCC Article 9 filing requirements. Security 

interests in mask works must be recorded under this federal sys­

tem in order to achieve perfection. 17 D.S.C. S901, et seq. 

Analysis of the comparisons of the law governing mask works to 

copyright law adds further support for the argument that federal 

copyright filings are necessary for perfection. 

RECOMMENDATIONS 

The Task Force and the Ad Hoc Committee support the 

development of a coordinated federal/state approach. Under this 

approach, financing statements on form UCC-1 would be filed under 

the applicable state's DCC Article 9, which filing would create 

priority as to all manner of intellectual property against lien 

creditors, secured creditors and all third parties other than 

subsequent purchaser/assignees for value. As to subsequent 

purchaser/assignees, priority would be achieved by a notice of 

filing or filing (on a debtor's name basis) of a copy of the 

UCC-1 filed in the state office with an appropriate federal cover 

9/ sheet in one or more federal offices.— It is contemplated by 

the Task Force that a secured party in any transaction in which 

intellectual property is, or may become, of significance would 

routinely file at both the state and federal level; 

9/ There could be one combined registry for all federal intel­
lectual property, or two or three (i.e., one each for copy­
rights, patents, and trademarks) separate registries. 
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this would solve any problems relating to the transformation of 

intellectual property from the state to the-federal realm. 

This approach will clarify what is covered by a state filing 

and what is covered by a -federal filing. Further, by dual filing, 

a secured party would be fully protected. 

In reaching this consensus, we have assumed the following 

pre-requisites: • (a) that notice filing .registries indexed by 

debtor name (preferably only one registry, though it could be 

more) be established by the PTO and the Copyright Office; (b) 

that the various "look-back" periods will be eliminated or sub­

stantially reduced; (c) that secured parties will be given the 

ability to file prior to federal registration and prior to impo­

sition of the security interest; and (d) that a filing would ap­

ply to after-acquired property and proceeds. (Our discussions 

with the relevant . federal offices lead us to believe that these 

assumptions are achievable). 

Priority would be determined under Article 9. Existing fed­

eral statutory provisions would have to be amended in order to 

meet the legitimate interests of parties to various transactions, 

since federal law governing patents, copyrights, and trademarks 

permits .significant "look-back periods" which make it difficult 

for purchasers or lenders to determine title and security inter­

ests on a current basis. 

The Patent Act currently provides for a three-month look­

back period; i.e., an assignment, grant or conveyance is void as 

against any subsequent purchaser or mortgagee for a valuable 

consideration, without notice, unless it is recorded in the PTO 
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within three (3) months from its date or at any time prior to the 

subsequent purchase or mortgage. 35 U.S.C. $261. 

Similarly, under the Copyright Act a transfer of copyright 

ownership includes an assignment, mortgage, exclusive license, or 

any other conveyance, alienation or hypothecation of a copyright. 

17 U.S.C. 5101. As between two conflicting transfers, the one 

executed first prevails if it is federally recorded (a) within 

one (1) month after its execution in the U.S., (b) within two (2) 

months after its execution outside the U.S. , or (c) at any time 

prior to federal recordation of a later transfer. 17 U.S.C. 

5205(d). 

As concerns trademarks, the Lanham Act states that a trade­

mark assignment shall be void as against any subsequent purchaser 

for a valuable consideration without notice, unless recorded in 

the PTO within three (3) months after the date thereof or prior 

to such subsequent purchase. 15 U.S.C. $1060. 

Any of these extensive look-back/grace periods obviously 

defeats the justified expectations of purchasers or lenders that 

title and security interests can be determined on a relatively 

current basis. 

SUMMARY OF RECOMMENDATIONS 

In summary, we suggest: 

(a) that federal law be chanaed to provide that recordal of 

security interests in intellectual property governed by federal 

law in the relevant federal agency establishes priority with re­

spect to bona fide purchasers for value (other than an Article 9 

secured party), and to provide that recordal of security inter­

ests in all intellectual proDerty in the relevant state agency 
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under Article 9 of the Uniform Commercial Code establishes pri­

ority as against all other persons; 

(b) that the Patent, Trademark, Copyright, and Mask Work 

laws and rules be amended to provide that recordal of security 

interests in the respective federal agencies with respect to reg­

istered and unregistered copyrights, registered and unregistered 

mask works, patents and applications for patents, and trademarks 

which are the subject of federal regulations or applications for 

federal registration establish priority with respect to subse­

quent bona fide purchasers for value (other than an Article 9 

secured party), and to provide that recordal of security inter­

ests in such intellectual property under relevant state law under 

Article 9 of the Uniform Commercial Code establishes a priority 

as against all other persons; 

(c) that federal agencies adopt the same form of notice 

filing with respect to security interests as in state agencies 

under the Uniform Commercial Code; 

(d) that federal law and rules be changed to permit record­

al in the respective federal agencies of notices of security in­

terests with respect to debtors, without requiring specific iden­

tification of the properties, securing the debt and without re­

quiring recordal of the security interest agreement itself, in 

substantially the same form of notice filing as is currently em­

ployed under the Uniform Commercial Code; and to permit recordal 

in the respective federal agencies of notices of security inter­

ests which shall be effective with respect to debtors' "after-ac­

quired" property; and 



171 

(e) that federal agency records concerning title to and 

security interests in intellectual property be made more useful 

by substantially reducing the grace periods for recordal of docu­

ments . 

H.R. 897 

The proposal we have set forth provides for a comprehensive 

yet achievable solution to the problem. It also meets the needs 

of both owners of and dealers in intellectual property, and those 

who obtain security interests in such property. It has obtained 

the support of both the intellectual property bar, and those rep­

resenting lenders to*owners of such property. 

We applaud and support the intent of H.R. 897 to the extent 

that it would remove the issue of perfection of a security inter­

est in a copyright from the federal sphere back to the states. 

However, the approach taken in H.R. 897 does not address compan­

ion issues such as priority and foreclosure. In our view, pas­

sage of the bill as it presently stands would not solve the prob­

lem of what to file and where to file, but indeed might exacer­

bate it, for the following reasons: 

a. S101 of the Copyright Act would still contain a defini­

tion of a "transfer of copyright" which includes a security in­

terest. 

b. $205(d) governing priority of conflicting transfers of 

copyright, which incorporates $205 (c) setting forth the procedure 

for acquiring "constructive notice," would be left intact, so 

that we would have the anomalous situation of looking to state 

law to determine if a security interest has been perfected, and 
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looking to the Copyright Act to determine if a state-perfected 

security interest has priority over other transfers of copyright, 

including other security interests. Presumably, a state-perfect­

ed security interest would still have to be timely recorded in 

the Copyright Office to obtain priority. 

c. Neither the present law nor H.R. 897 addresses the im­

portant question of foreclosure in the event of default. 

Unfortunately, due to the short period prior to this hearing, 

we have not had the time to translate our approach into a specif­

ic legislative proposal. He are ready, however, promptly to work 

with Subcommittee staff to do so. It would Be unfortunate if the 

Subcommittee missed this opportunity to pass a comprehensive so-
i 

lution to a very real business problem. i 
I 
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Mr. HUGHES . I  gather that your criticism is , it just doesn' t go far 
enough, it doesn't deal with trademark and patent? 

Mr. CLEARY . That is correct. 
Mr. HUGHES. Securit y problems. 
Mr. CLEARY . That is correct , Mr. Chairman. 
Mr. HUGHES . I  don't have an y further questions . Thank you very 

much. 
Mr. CLEARY . All right. Thank you. 
Mr. HUGHES . I  appreciate your help. 
That conclude s th e hearin g fo r today , an d th e subcommitte e 

stands adjourned . 
[Whereupon, a t 12:3 7 p.m. , th e subcommitte e adjourned , t o 

reconvene subjec t to the cal l of the Chair. ] 





COPYRIGHT REFOR M ACT OF 1993 

THURSDAY, MARC H 4 , 199 3 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON INTELLECTUAL PROPERTY 

AND JUDICIAL ADMINISTRATION, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The subcommittee met, pursuant to notice, at 10:14 a.m., in room 

2128, Rayburn House Office Building, Hon. William J. Hughes 
(chairman of the subcommittee) presiding. 

Present: Representatives William J. Hughes, Jack Reed, Carlos 
J. Moorhead, Howard Coble, and Bill McCoTlum. 

Also present: Hayden Gregory, counsel; William F. Patry, assist­
ant counsel; Veronica Eligan, secretary; Phyllis Henderson, sec­
retary; and Thomas E. Mooney, minority counsel. 

Mr. HUGHES. The Subcommittee on Intellectual Property and 
Judicial Administration will come to order. Good morning. 

The Chair has received a request to cover this hearing in whole 
or in part by television broadcast, radio broadcast, and still photog­
raphy, or by any of such methods of coverage. In accordance with 
committee rule 5(a), permission will be granted unless there is ob­
jection. Is there objection? Hearing none, permission will be 
granted. 

I welcome you to the second day of hearings on the Copyright Re­
form Act of 1993. Today's hearing will focus on parts of the bill per­
taining to the Copyright Office. Throughout the course of the testi­
mony, it will be helpful to clearly distinguish between the two very 
different types of procedures at issue. 

The first is section 407 of the Copyright Act. This section re­
quires that copies of all copyrighted works distributed in the Unit­
ed States be deposited with the Library of Congress within 3 
months of publication. This section is called mandatory deposit and 
is entirely for the benefit of the Library of Congress, not for the 
benefit of the Copyright Office. In fact, the failure to comply with 
the requirement of section 407 does not result in loss of copyright 
or any of the copyright owner's rights; administrative fines are the 
only sanction. H.R. 897 does not change this section. Thus, the 
legal requirement that copyright owners deposit with the Library 
remains. 

The second area we will hear testimony about is voluntary reg­
istration with the Copyright Office. Section 408 of the Copyright 
Act permits, but does not require, copyright owners to register 
their works. Copyright is automatic under our system. You get a 
copyright merely by creating the work. Unlike the Patent Office, 

(175) 
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the Copyright Office does not grant copyrights. Instead, it registers 
claims to copyright. 

Registration with the Copyright Office does give copyright own­
ers certain procedural benefits, such as prima facie evidence of the 
originality of the work and ownership of it. Deposits under section 
408 may also serve to satisfy the separate section 407 require­
ments, letting copyright owners' deposits do double duty. H.R. 897 
does not change this part of the law either. Thus, if H.R. 897 is 
enacted, copyright owners may still register with the Copyright Of­
fice and will receive the full benefits of registration. 

What H.R. 897 proposes to repeal are sections 411(a) and 412. 
These provisions have nothing to do with Library deposit under 
section 407. Section 411(a) requires certain copyright owners to 
register with the Copyright Office before bringing an infringement 
action. Section 412 then says that if the copyright owner has not 
registered before the work is infringed, the valuable remedies of 
statutory damages and attorney's fees may not be awarded. 

The combined effect of sections 411(a) and 412 is to make reg­
istration mandatory in most cases. There may be a useful purpose 
for such indirect coercion, but I have not yet been convinced, espe­
cially in light of the clearly negative results of these provisions. 

Yesterday, computer industries testified they are required to cre­
ate expensive deposits for registration purposes. These deposits, 
consisting of only the first and last 25 pages of a computer program 
that may be 7,000 pages long, are not wanted by the Library of 
Congress and can hardly serve as an adequate public record for ex­
amination purposes. Foreign computer copyright owners from the 
Berne countries do not have to register their work before suing, 
thereby placing U.S. companies at a competitive disadvantage, it 
was argued just yesterday. 

Today, we will hear testimony from photographers and other vis­
ual artists who will make very similar arguments. In the other cor­
ner, and leading off today, are the Librarian of Congress, Dr. 
James H. Billington, and the Register of Copyrights, Ralph Oman, 
who will give spirited defenses of existing law. 

I do want to make this observation before they begin. No one dis­
putes that the Library of Congress is a national treasure that must 
be preserved. At the same time, no one disputes the importance of 
strong copyright protection, and I also might say parenthetically 
that, while we may have done things in a particular way for 200 
years, that may be a good reason to look at our procedures to see 
whether the marketplace works as well today. The marketplace has 
changed, as we all know. Technologies have changed, and, frankly, 
it is healthy sometimes to look at the system to see whether it 
serves our national interest. 

I am becoming concerned that, given the Copyright Office's posi­
tion in the Library of Congress, Library acquisition policy is having 
a possibly unintended but possibly negative impact on copyright 
policy. It may be that the time has come to consider separating the 
legitimate interests of the Library in acquisitions from copyright 
policy. We need to ensure that the Library gets what it reasonably 
needs, and I expect to go into this issue in some detail in the weeks 
ahead, but we cannot let the Library's acquisition policies harm 
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U.S. copyrigh t owners both her e an d overseas . That possibl e har m 
comes in a  number of ways. 

First, ther e i s a  larg e bod y o f materia l tha t th e Librar y simpl y 
does no t want . Yet , eve n thoug h th e Librar y doe s no t wan t thi s 
material, Copyright Office procedure s result in copyright owners ei-
ther being forced to create expensive deposit s tha t no one wants or , 
in the case of many visual artists , being deprived of their rights en-
tirely. I  am not sure that is good public policy. 

Second, I  als o d o no t thin k i t i s goo d public polic y t o trea t U.S . 
authors les s favorabl y tha n foreigners. Wha t public policy is serve d 
by havin g th e Adob e Corp. , but no t it s foreigj n competitors , spen d 
$400,000 o r thereabouts o n registration deposit s tha t no one want s 
and that do not serve as an adequate publi c record for examination 
purposes? Believ e me , th e sk y wil l no t fal l i n b y a  serie s o f hear-
ings that will examin e these most important issues. 

The gentleman from California . 
Mr. MOORHEAD. Thank you, Mr. Chairman. 
As I  indicated yesterday, th e two items that concer n me the mos t 

about H.R . 89 7 ar e makin g th e positio n o f Register o f Copyright s 
a Presidentia l appointmen t an d th e abolitio n o f th e incentive s t o 
register copyrights . On e ma y seriousl y disrup t th e professionalis m 
of the Copyright Office , an d the other may seriousl y impac t the Li -
brary's ability to collect and compile copyrighted works. 

Our presen t registratio n syste m ha s bee n i n plac e an d workin g 
since 187 0 and is th e reaso n why we have the mos t comprehensiv e 
Library in th e world . H.R . 89 7 woul d abolis h it . I  have yet t o hea r 
any reason s tha t woul d justify suc h a  majo r change . O f course , i f 
I a m a  user o f the Copyrigh t Office an d someon e say s t o me, "How 
would you lik e no t t o have t o registe r or have t o pay an y fe e an d 
yet hav e ful l acces s t o ou r court s an d al l o f ou r copyrigh t rem -
edies?" You would have to be very shortsighted no t to jump at that. 

At th e ver y best , th e abolitio n o f the registratio n fe e i s goin g t o 
play havo c wit h th e Copyrigh t Office' s budge t and , a t th e ver y 
worst, jeopardize th e Librar y itsel f an d encourage a  substantia l in -
crease i n litigation . I f yo u ge t nothin g fo r registerin g you r copy -
right, wh y register ? I f you ca n hav e you r attorney' s tee s pai d fo r 
and no t eve n register , wh y no t sue ? If there i s n o copyright mar k 
affixed o r date listed o n a work an d i f there i s n o registration, how 
does anyone know what is and what is not copyrighted? 

As ou r colleagu e fro m Ne w Yor k sai d yesterday , w e nee d mor e 
hearings. I t woul d be helpfu l t o hear fro m th e ne w administration 
since H.R . 89 7 woul d abolis h thre e Presidentia l appointment s an d 
create a new one. 

Mr. Chairman, I  have als o asked  ou r former colleague , Bo b Kas-
tenmeier, t o giv e u s hi s view s i n writin g o n H.R . 897 , a s I  dis -
cussed wit h you and w e considere d t o be a  good idea. Hi s opinion s 
and judgment woul d b e ver y helpfu l t o m e and , I  believe , helpfu l 
to our subcommittee . 

I hav e grea t confidenc e i n th e chairma n o f thi s subcommittee . 
Mr. Hughes an d I  work very closely together , an d i t i s very seldo m 
that w e ar e diametricall y oppose d t o eac h other . I  thin k ther e i s 
no reaso n wh y somethin g tha t ha s bee n i n effec t sinc e 187 0 can' t 
be modified or changed, and I certainly would be willing to go along 
with modifications o r changes that I  thought were going to be bene-
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ficial and would overall help the Copyright Office, the Library of 
Congress, and would help the industries that depend upon them. 

I know this is the kind of bill that has come out of the Senate, 
is in the House, and it is both places, and the leaders on both sides 
have supported it. I hope we take a lot of time to very seriously 
consider what is going to happen, where we can make changes in 
this legislation to improve it. I am happy to work with you, Mr. 
Chairman. But, as it now is, I don't like it very well and I would 
have to see some substantial changes made in it before I could sup­
port it. 

Thank you, Mr. Chairman. 
Mr. HUGHES. I thank the gentleman. 
We have with us the Librarian of Congress and the Register of 

Copyrights. 
The Librarian of Congress, James Billington, was appointed by 

President Reagan in September 1987. He is a renowned expert on 
Russian history and culture and had the good fortune to be in the 
right place at the right time during the abortive coup attempt 
against Mikhail Gorbachev. Dr. Billington came to the Library 
from the Woodrow Wilson International Center for Scholars, and 
before then he was professor of history at Princeton University in 
my home State of New Jersey. 

The Register of Copyrights, Ralph Oman, is a frequent witness 
before this subcommittee and, as such, hardly needs an introduc­
tion. He is recognized worldwide as an expert in copyright law, and 
we are very proud of the work he performs both here at home and 
abroad. 

We welcome both of you. 
Dr. Billington, why don't we begin with you. We have your full 

statements, which will be made a part of the record, and we have 
read those statements. We hope you can summarize for us so we 
can get right to questions. 

Dr. Billington. 

STATEMENT OF JAMES H. BILLINGTON, THE LIBRARIAN OF 
CONGRESS, ACCOMPANIED BY DONALD CURRAN, ASSOCIATE 
LD3RARIAN FOR CONSTITUENT SERVICES 
Mr. BILLINGTON. Thank you, Mr. Chairman and members of the 

subcommittee. I appreciate the opportunity to appear here. 
As Librarian of Congress and thus an appointed custodian of 

America's creative and intellectual heritage, I see H.R. 897 as pos­
ing considerable threats to the future of the Library's great collec­
tions. The Library contains almost 100 million items, not just books 
but maps, manuscripts, motion pictures, prints, photographs, musi­
cal scores, radio and television programs, the entire record of the 
variegated creativity of the American people. Copyright law has 
been a principal source of these materials for the Library since 
1870. Today, about 25 percent of the items acquired for our collec­
tions come from copyright. Many of,our specialized collections sim­
ply would not exist but for copyright registration. The collections 
as a whole are strengthened and augmented by copyright deposits 
of books, films, photographs, television news programs, and so 
forth. We also exchange copyright items. We do not want to keep 
permanently items that the Nation's Library can use in exchanges 
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to fill ou r needs from other sources, especially foreign libraries . The 
value of the materials transferred t o the Library from the copyright 
system in fiscal year 199 2 alone is in excess of $12 million. 

This syste m work s for the copyrigh t owners , for the Library , fo r 
the Congress , and , w e thin k mos t importantly , perhap s fo r futur e 
generations o f America n researcher s an d plai n citizen s wh o ar e 
going t o perpetuat e thi s traditio n o f creativity o n whic h ou r pros-
perity as well as our health and creativity itself is based. 

In 1988 , whe n th e Unite d State s joine d th e Bern e Convention , 
Mr. Chairman, this subcommitte e outline d two objectives: maintain 
a stron g copyright la w an d maintai n a  stron g Library o f Congres s 
serving the public as a  depository of our cultural heritage. 

The America n Constitutio n itsel f recognize s th e socia l contrac t 
established wit h author s i n orde r t o promot e th e progres s o f 
science an d the usefu l art s by securin g rights for authors for a  lim-
ited time . I n America , th e right s o f copyright no t onl y protec t th e 
personal interest s o f author s an d publisher s bu t als o serv e th e 
broader public good with th e deposi t of copies o f their work s in th e 
Library o f Congres s wher e all , fo r generation s t o come , ca n us e 
them for scholarship and research. 

H.R. 89 7 seriously , an d perhap s gravely , threaten s th e Library' s 
future abilit y to maintain the quality an d range o f these collection s 
at a  time o f already diminishin g budgets. The proposal woul d dam-
age th e copyrigh t registratio n syste m an d th e fre e flo w o f deposi t 
copies t o th e Library . I t eliminate s tw o stron g lega l incentive s t o 
encourage publisher s an d creators to register materials , and it sev -
ers th e 123-year-ol d lin k betwee n th e Librar y an d th e Copyrigh t 
Office. Thes e disruption s woul d greatly reduc e the abilit y o f the Li -
brary t o collec t an d preserv e i n th e firs t instanc e th e unpublishe d 
works tha t for m a  significan t par t o f America's creativ e an d intel -
lectual heritage—tha t is , televisio n programs , architectura l draw -
ings, photos, music scores , and so forth. 

Many priceles s unpublishe d work s hav e com e t o th e Librar y 
under copyright deposit, ranging from the first editio n o f a Dvorzak 
opera, t o a n unpublished pla y o f Zelda Fitzgerald , t o choreograph y 
by Agne s DeMille , t o a n unpublished  compositio n b y th e the n 14 -
year-old Aaron Copland. I  could go on forever. Th e Library' s collec-
tions would be immeasurably diminishe d had the following types of 
materials no t bee n registered : networ k new s show s sinc e th e 
1960's, rar e performance s o f artist s suc h a s Marth a Graha m o n 
videotape, importan t America n photograph s o f suc h master s a s 
Richard Avedo n an d Dian e Arbus , origina l musi c score s o f majo r 
American artists suc h as Scott Joplin. 

If compliance wit h mandator y deposi t i s anythin g less tha n cur -
rent voluntar y complianc e wit h registration , a s i t i s likel y t o b e 
under th e provision s o f thi s bill , th e Library' s internationa l ex -
change program would also suffer. We regularly exchange copyright 
duplicates fo r othe r valuabl e items , w e us e copyrigh t deposit s t o 
get item s no t obtaine d otherwise , suc h a s th e paper s o f Taiwan' s 
once outlawe d Democrati c Progressiv e Party , a  complet e se t o f the 
publications of the European Spac e Agency, opposition publication s 
from the former Soviet Bloc , and rare works by the Japanese Impe-
rial Household Agency. 
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The effect on the Library's collections of books and other pub­
lished materials, while now speculative, would also be potentially 
very costly. To the extent that this legislation endangers the ability 
of the Library to collect copyrighted materials as thoroughly or as 
rapidly or as comprehensively across all information formats as it 
does today, we would wind up with a less usable, less comprehen­
sive, and more costly record of the Nation's creativity and cultural 
heritage. 

With all due respect, Mr. Chairman, it appears to us that the 
bill, if enacted, could end up costing the Nation much more than 
it saves. 

The floor statement introducing this bill, Mr. Chairman, alluded 
to the alleged discrimination our copyright registration system in­
flicts in American authors vis-a-vis their foreign counterparts. I do 
not see this as a matter of unfriendly discrimination. To comply 
with the Berne Convention, we do not require foreign authors to 
register as a prerequisite to a lawsuit. That was simply the price 
of adherence to Berne, which was overwhelmingly endorsed by the 
Congress. But American authors and copyright owners actually 
benefit from the strong American copyright registration system be­
cause it cuts down on copyright litigation. The public benefits from 
savings in the cost of judicial administration and the maintenance 
of good registration records. Weakening the American registration 
system will only increase the burden on the courts and damage 
those registration records. 

The bill makes the Register of Copyrights a Presidential ap­
pointee with the advice and consent of the Senate in order to trans­
fer the functions of the Copyright Royalty Tribunal to the Library. 
I take no position on moving the functions of the Copyright Royalty 
Tribunal to the Copyright Office, but the Congressional Research 
Service's legal experts advise me that it is constitutionally unneces­
sary for the Register of Copyrights to be a Presidential appointee 
in order to perform the arbitration functions contemplated by the 
Copyright Reform Act. 

The Librarian of Congress is a Presidential appointee and can 
supervise the appointment of the arbitration panels created by the 
bill and, together with the Register, carry out the duties and func­
tions now assigned to the Copyright Royalty Tribunal. 

H.R. 897 makes fundamental changes in copyright registration 
and Library acquisition policy. Mr. Chairman, we know that you as 
a friend of the Library are as concerned as we are about uninten­
tionally moving us on a path which could permanently damage 
both the collections and the National Library. H.R. 897 could dras­
tically deplete the Library's collections by forcing the Library to 
purchase or forgo the broad range of materials that could no longer 
be demanded by the Copyright Office. 

I think it is a fallacy to think that searching out and buying cop­
ies is more cost effective than registration deposit. Copyright reg­
istration copies save us money in making acquisition decisions. 
Under the current system, the items automatically flow to us and 
we can officially decide which items to select for permanent preser­
vation by the Library. Under the proposed mandatory deposit 
method of acquiring works, we would have to spend new moneys 
to identify the works so that we could make a demand and to 
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spend ne w mone y i n administrativ e an d judicia l enforcemen t a s 
well as new money, of course, in purchasing . 

By removin g th e Library' s authorit y ove r deposi t regulation s is -
sued b y th e Copyrigh t Offic e an d ove r it s staff , th e bil l seriousl y 
undermines th e Library' s abilit y t o contro l th e flow  o f work s tha t 
form th e nucleu s o f our specialized nonboo k collections , a  key par t 
of the uniqu e aspec t o f the Library' s collections an d a growing part 
of interes t fo r bot h publi c polic y an d scholars . S o I  a m convince d 
that, a t the ver y minimum , n o suc h majo r change i n th e copyrigh t 
law shoul d be contemplate d withou t a  ful l stud y o f its possibl e im -
pact o n th e Librar y o f Congress an d th e Copyrigh t Offic e an d o n 
our ability t o serv e the Congress , scholars , othe r libraries , an d th e 
public. 

I stan d read y t o wor k wit h yo u an d thi s committe e t o wor k ou t 
the difficultie s tha t occasionall y aris e i n th e applicatio n o f existin g 
law an d i n addressin g an y importan t concern s o f owners t o whic h 
we ma y no t hav e bee n sufficientl y attentiv e an d whic h ma y hav e 
been a  facto r i n thes e proposals . W e ar e certainl y anxiou s t o co -
operate, and I  will , o f course, be glad to answer any questions , Mr. 
Chairman. 

Mr. HUGHES . Thank you, Doctor. 
[The prepared statement of Mr. Billington follows: ] 
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STATEMENT OF JAKES H. IIU.INGTOH 
THE LIBRARIAN OF fftHBRFSS 

REFORE THE SUBCOHHITTEE ON INTELLECTUAL PROPERTY 
AND JUDICIAL ADMINISTRATION 

HOUSE c o m ma O N THE JUDICIAR Y 
103rd Congrats, First Sosslon 

Rarch 4, IBM 

Mr. Chairman and members of tha Subcommittee, I wish to thank you and 

your staff for tha opportunity to tastlfy bafora this committee on an issua that 

gravely concorns M as Librarian of Congrass and thus as custodian of Arnica's 

creative and 1ntallactual harltaga. Tha Library contains almost 100 Billion 

H a m — n o t Just books, but maps, manuscripts, plcturas, prints, photographs, 

•usleal scoras, and radio and television programs. 

Tha copyright registration systaa, craatad by Congrass, has brought 

fraa daposit coplas of thasa materials to tha Library for us to preserve and for 

futura ganaratlons to study and laarn fro*. Slnca 1870, the systaa has worked 

efficiently for the Library and for the nation. Hithout It, we could never have 

built up the world's adst comprehensive collections In all formats, 

used by scholars every day and available to all coaors. 

Now this systaa, created by Congress, appears to be In jeopardy. On 

February 16, tho Copyright Refora Act of 1993 (H.R. 897; S. 373) was Introduced 

In the House and Senate. There was widespread surprise. 

The proposed bill, whatever Its Intent, effectively eviscerates the 

copyright registration systaa and eliminates the statutory Incentives that bring 

the Library free deposit copies. It severs the historically close ties between 

the Library and the Copyright Office. 

These disruptions would gravely hara the unique ability that the 

Library of Congress has to collect and preserve unpublished works —television 

programs, musical scores, architectural drawings, photographs—for future 
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generations. The bill's lapact on the Library's future acquisition of books and 

other published Materials, while less predictable, twuld probably involve 

considerably higher costs to the Library and the taxpayer. 

The Library's role Is Indispensable to the purposes of Copyright 

legislation—that Is, to promote the growth and exchange of Ideas by Baking the 

nation's Intellectual and creative output available for study. 

This legislation endangers the ability of the Library to collect 

copyrighted uteri alt as thoroughly, as quickly, or as comprehensively across all 

Information formats is It does today. The result will be a less usable, less 

comprehensive, and more costly record of the nation's cultural and Intellectual 

heritage. Even If adequate measures are taken to ensure that the Library's 

collections are not diminished by the proposed changes, the bill, 1n the long 

run, Is likely to cost the nation much more than Its sponsors say It will save. 

In these times of already restricted budgets, I fear the bill will 

drastically deplete the Library's collections by forcing the Library to purchase 

(or forego) the broad range of materials that could not efficiently be demanded. 

Moreover, by removing the Librarian's authority over deposit regulations Issued 

by the Copyright Office and over the staff of that Office, the bill seriously 

undermines the Library's ability to control the flow of works that.constitute the 

nucleus of our specialized collections. 

Although I take no position on moving the functions of the Copyright 

Royalty Tribunal to the Copyright Office, I note that the Congressional Research 

Service's legal experts advise that It Is not a constitutional requirement that 

the Register of Copyrights be a presidential appointee In order to perform the 

arbitration functions contemplated by the Copyright Reform Act. 
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Finally, I am convinced that no major change of the Copyright Law 

should be undertaken without a full study of Its projected Impact on the Library 

of Congress. 

The answers to these Important unresolved questions could only be 

gained from careful study. The consequences of this neasure should be fully 

known, before Implementation, by the Congress and by all Interested parties. 

These points are discussed sore fully below: 

Introduction! The Library of Conoren and the Convrlaht Office 

Copyright functions were placed 1n the Library of Congress by an act 

of Congress oore than one hundred and twenty years ago. Since that time, the 

copyright deposit and registration system has not only enhanced the collections 

of the Library but has permitted greater access to timeless literary and artistic 

treasures. 

The flow of copyrighted material to the Library of Congress encompas­

ses both published and unpublished works. The sweeping range of materials that 

are copyrighted, has made the permanent collections of the Library of Congress 

unique In this nation, unrivalled by even the greatest scholarly and public 

libraries. Because of copyright registrations, the Library has been able to 

assemble In one national collection materials that would otherwise escape 

preservation or study. To take just one example, the Library's collections of 

self-published local histories and genealogical works have made the Library a 

focal point for research In the history of American families, cities, and 

Immigrant communities. The collections of the Library testify to the cultural 

diversity so Important to this nation's strength. 
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The commitment of the Library to transform what would otherwise be 

a vast warehouse Into an organized, accessible panorama of the nation's 

Intellectual and cultural life, makes the Library not Just a beneficiary, but a 

full partner and vigilant supporter of the creative community. 

The mission of the Library of Congress underscores the significance 

of this partnership. The Library's duties are to assemble 'universal collections, 

which document the history and further the creativity of the American people," 

and "to acquire, organize, provide access to, maintain, secure, and preserve 

these collections' in order to 'sustain and contribute to the advancement of 

thought and knowledge throughout the United States and the world." Without the 

copyright deposits acquired as a result of the present statutory Incentives to 

register, the quality and universality of the Library's collections would be 

severely compromised. 

I. Contribution of Conwlaht Reoistritiont to Library of Conoren Collections 

According to current copyright law, the demand provisions function 

In collaboration with the registration system. The Library of Congress 1s 

entitled to demand for deposit two copies of all published  U.S. works in which 

a copyright Is claimed, but there is no legal basis for demanding the deposit of 

any unpublished  materials. Rather, the Library relies on the copyright 

registration process to acquire unpublished materials. Unpublished works are 

those works which, by definition, are generally not available for purchase, by 

this or any other library. 

For these reasons, if the Copyright Reform Act of 1993 were to be 

enacted, the Library would no longer be able to acquire unpublished copyrighted 

materials at all. Not only would the distinctive nature of the Library's 
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collections be suddenly truncated, but the nation would lose, both for present 

and future generations, the right of access to the full range of the nation's 

cultural and Intellectual history and Its expression. 

Since the collections that would be lost are of Incalculable value, 

the Impact of this provision of the Copyright Reform Act of 1993 can therefore 

be demonstrated only by offering examples of what night have been lost to the 

nation, If Incentives for registration did not exist. The Library's collections 

would be diminished had the following types of materials not been registered: 

• Broadcast media, that 1s, all television and radio 
programming, which are considered unpublished (and would 
not be subject to mandatory deposit). 

• Rare performances.of artists such as Martha Graham captured on 
videotape. 

• Important American photographs of such masters as 
Richard Avedon and Diane Arbus. 

• Original music scores of major American artists such as 
Scott Joplln. 

• Architectural drawings, which together form an unparal­
leled record of all aspects of American building design. 

II. Sufficiency of Mandatory Deposit Process 

The proposed legislation would not change current requirements for 

mandatory deposit of published  works. However, the vast majority of materials 

received now by the Library through Copyright are not obtained by mandatory 

deposit, but through voluntary registration stimulated by the statutory 

Incentives of recovering statutory damages and attorney's fees. The success of 

this voluntary registration procedure shows up not only In the high rate of 

compliance, but In the very low rate of litigation over copyright Infringements. 
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In FY 1992, over 85 percent of books received via the Copyright Office were 

registered. 

The Impact on the quality of the Library's collections of the 

proposed.radical shift in the source and processing of copyright receipts, is 

bound to be great. But we would have to determine (1) the extent of voluntary 

compliance which the Library could anticipate from publishers; (2) the 

timeliness of voluntary compliance; (3) the costs to the Library, including the 

cost of identifying and deaanding publications, and the ability of the staff to 

identify smaller publishers and their publications; and (4) any Increased 

resistance on the part of publishers to the Library's demands, along with the 

need for increased Judicial enforcement of these demands. 

For example, based on the latest available data, there presently 

exist 14,000 publishers of machine-readable works and 48,500 products. Because 

the Library has already experienced difficulty in claiming these materials, it 

would be possible to build a collection of machine-readable materials for the 

Library and the nation only  at greatly Increased expense, if all the terms of the 

proposed legislation were enacted. 

Extent of compliance. The very existence of a staff at the Copyright 

Office now dedicated to placing demands with nonconpliant publishers indicates 

that some noncompliance is, and will be, a factor. A scenario of 100* compliance 

is unrealistic. Increasing the workload of the current staff handling deposits 

and demands, to cover the full range of published materials that are now being 

registered, would Increase costs significantly. Additional expenditures should 

also be anticipated to cover the cost of employing additional bibliographers, 

subject specialists, and others whose Job it is to ensure the universality and 

high quality of the collections. The cost of enforcement would also increase. 

70-857 0 - 9 3 - 7 
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Cost to the Library of new procedures. In addition to the actual 

costs of supporting an expanded operation to secure Increased deposits and Issue 

demands, there are other costs associated with unknowns such as extent of 

compliance and timeliness. To give Just one example, the Library has recently 

Instituted group registration for serials, which allows publishers to register 

many Individual Issues of a serial for a single $20 fee. In the Law Library, 

this has resulted in such timely registrations that the Library will be able to 

cancel Its subscriptions to many expensive looseleaf services without compromis­

ing service to Congress. If deposits are not received as timely registrations, 

the costs of acquiring materials needed for Immediate service to Congress can 

only escalate. 

Another Important area where new costs to the Library can be 

anticipated Is the Library's extensive foreign acquisitions program. The 

Copyright Law contains provisions which specifically authorize the Library to 

exchange duplicate materials received via Copyright for other materials needed 

by the Library. In 1992, the Library sent out approximately 38,000 copies of 

publications received through Copyright and not needed for the Library's 

collections, to International exchange partners; in exchange, the Library 

received foreign publications determined to be needed by the Library, with an 

estimated value of between $1.3 and $1.9 million. If compliance with mandatory 

deposit Is anything less than current voluntary compliance with registration, the 

Library's international exchange program would also suffer greatly. A few recent 

examples of how copyright duplicates have been exchanged for valuable materials 

for the Library's collections are: 

• Publications of political opposition parties such as 
Taiwan's once outlawed Democratic Progressive Party, not 
available through regular channels; 
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• Documentation of new developments In foreign science and 
technology, including a complete set of publications of 
the European Space Agency (NASA receives only a fraction 
of these); 

• Opposition publications from the former Soviet bloc; new 
literary output of the former Soviet Republics and the 
new republics of Eastern Europe, Including hundreds of 
works from the new republic of Croatia; and other 
foreign cultural treasures such as 74 videos from the 
State Theatrical Library in Moscow; 

• Materials otherwise unavailable for purchase, such as 
works by the Japanese Imperial Household Agency, and a 
rare first edition of Dvorak's opera Armlda. 

Leoal chillenow and resistance to mandatory deposit. The proposed 

legislation places reliance for copyright acquisitions on mandatory deposit 

without having examined all possible legal outcomes of doing so. By relying 

exclusively on the mandatory deposit program, Instead of balancing this program 

with the incentives that exist under the current voluntary registration program, 

the Library's legal experts anticipate at least some Increased resistance to 

demand deposit, and Increased need for judicial enforcement. Should a publisher 

successfully challenger the constitutionality and the legality of mandatory 

deposit as the principal means of copyright acquisitions, the Library would be 

left without even the ability to acquire those materials now being registered. 

This outcome would do great damage not Just to the Library, but to the creative 

community at large, since it is in the overall Interest of that community that 

the Library collect, record, and preserve this national heritage. 

III. Other Problem 

A decreased ability of the Library to acquire published materials 

would also crimp programs where the Library redistributes published materials to 

the National Library of Medicine and the National Agricultural Library. 
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Copyright registration records art d t facto the U. S. national 

bibliography, because they are the tost complete, unedited entries of the 

products of American creativity, Ingenuity, and artistic expression. Diminished 

voluntary compliance will severely devalue this catalog and hamper future 

scholarly research. 

I¥. Impact of Mrtno the tooletor of Copyrights a Presidential Appointee 

The Library's ability to collect copyrighted materials is Integrally 

related to the regulations and legal interpretations of the Copyright Office. 

Under the present Act, as under the. 1909 Act, the Copyright Office Is part of the 

Library of Congress, not an Independent agency. As a consequence, the Register 

of Copyrights Is an employee of the Library, appointed by the Librarian, and 

administers the Office under the Librarian's general direction and supervision. 

Thus, all regulations established by the Register to administer the Copyright Act 

are by law subject to the approval of the Librarian. 

At this time, those regulations and interpretations are Initiated, 

reviewed, and approved by the Librarian of Congress. For example, the Library, 

rather than the Copyright Office, presently determines the format In which 

various genres of published worts must be deposited. 

The Copyright Reform Act of 1993 would make the Register of 

Copyrights a Presidential appointee. The amendment would remove the authority 

of the Librarian to approve regulations established by the Office. The Library 

would still have the authority to 'consult' with the Register before he/she 

Issues regulations with respect to the acquisition of transmission programs. 

However, in most cases, the Librarian would have no authority over 

regulations in this most Important area of the law which governs the deposit of 

copies for the Library. This legislation could compromise the commonality of 
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Interests between the Copyright Office, the Library, and their constituents, 

possibly to the detriment of all. At a time when publishing and cooNnlcatlon 

are experiencing technological breakthroughs, It Is particularly critical that 

the Interests of the Library, the Copyright Office, and their constituents, be 

treated as mutual and complementary. The Library oust be able to work hand In 

hand with the Copyright Office to ensure the continued collection, preservation, 

and protection of published and unpublished Mterlals, including the new 

electronic Information media that are Baking an Increasingly Important 

contribution to the nation's Intellectual heritage. 

The Library has made many reasonable accomodations In response to 

the needs of the creative comnunlty. A good example Is the agreement arrived 

at by the Library in response to problems encountered by professional photogra­

phers in registering their photographs individually. Several months ago, the 

Library and the photographers confirmed that collections of photographs may be 

registered using a single registration application and fee, with copies provided 

to the Library in videotaped form. 

It Is Important that the Library continue to participate in 

accommodations that are reasonable and workable from the perspective of copyright 

owners, but which would not compromise the Library's unique collections or its 

ability to fulfill its mission. To assure continuity, the Copyright Office 

should remain under the authority and supervision of the Librarian of the 

Congress. We see no constitutional necessity to alter the present statutory 

scheme of appointment In order to vest the proposed arbitral functions In the 

Register as proposed in the Copyright Reform Act of 1993. (I have attached 

a discussion of this particular issue in Appendix A to this statement.) 
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V. Meed far Study Prior to HaJor Changes In COPw1ant Law 

The nation's copyright laws have undergone several major revisions 

in Just the last twenty-five years. Each of these revisions has been preceded 

by thorough study and planning by many parties in anticipation of expected 

impacts. 

The Copyright Reform Act of 1993 recommends a major revision of the 

Copyright Law, but Its assessment of potential Impact on the Library of Congress 

collections (as well as on the Copyright community generally) Is largely 

speculative. Before this legislation is enacted, Its possible Impact should 

be examined 

legislation 

ully and openly with all affected parties. 

n our view, any study of the potential Impact of the proposed 

should examine the following subjects: 

Anticipated loss of deposit of unpublished materials 

Anticipated loss of deposit of published materials 

Anticipated levels of compliance with mandatory deposit 

Anticipated costs of enforcing increased numbers of 
demarids 

Comparative timeliness of compliance with mandatory 
deposit and voluntary registration 

Legal and constitutional soundness of mandatory deposit 
requirement as the principal means of copyright acquisi­
tions 

Increased costs to the Library, Including staffing, of 
purchasing additional materials for collections or for 
use In exchange and of Increased staff 

Analysis of other national legal deposit systems 

Future of copyright, including electronic registration 
and/or deposit of published and unpublished materials 

Impact on the Library's collections of removing the Libra­
rian's authority over the regulations and staff of the 
Copyright Office 
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• Other financial Implications: could the Library expect to be 
reimbursed for the costs of Copyright Office overhead and 
space, once it lost copyright deposits? 

In short, this legislation, froa the Library's point of view, 

gravely threatens a systea which over 120 years has adairably served the Library, 

the Congress, the creative coanunity, and the public Interest. At the very least, 

serious study of Its potential impact Is required so that the public and the 

Congress aay be fully aware of the probable costs. We look forward to working 

with the committee in any problems 1n copyright registration that the bill 

atteapts to address. Thank you. 
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APPENDIX A 

Non-Necessity of Ra-Establlshing The Office of the Register of Copyrights 
as a Presidential Appoint- In Order to Vest it With Arbitral Functions 

In remarks accompanying the Introduction of H.R. 897, the Copyright 

Reform Act of 1993, 139. Cong. Rec. E337 (dally ed. Feb. 16, 1993), Rep. Ullllan 

J. Hughes Indicated that In order constitutionally to accomplish one of the 

proposal's chief purposes, abolition of the Copyright Royalty Commission, and 

have its present functions be performed by *d  hoe  arbitration panels convened by 

the Register of Copyrights, It Is necessary that the Register be appointed by the 

President with advice and consent of the Senate In order to avoid conflict with 

the principles established by the Supreme Court In BuckUy  v. Vtleo,  424 U.S. 1 

(1976). At present, the Register Is appointed by the Librarian of Congress who 

1s 1n turn appointed by the President with Senate advice and consent. 

He conclude that the proposed change In the current appointive scheme 

Is not constitutionally required. BuckUy  simply requires that any person 

exercising substantial^executive functions pursuant to the laws of the United 

States must be an 'Officer of the United States.* While direct appointment by 

the President would certainly qualify the Register to perform the contemplated 

arbitral duties, the present appointment scheme is also legally sufficient. A 

brief summary of the legal basis for this conclusion follows. 

The Copyright Act. 17 U.S.C. 1, et sea. (1976), contains various 

compulsory licensing provisions which permit the use of copyrighted works without 

copyright owners' permission upon the payment of a fee. The compulsory fees were 

originally set by statute 1n 1976, 17 U.S.C. 11, but subsequently have been 

adjusted by the Copyright Royalty Tribunal (CRT). 17 U.S.C. 115-116, 801(b). 
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The CRT also determines the formula for distribution of royalty fees paid under 

the compulsory licenses. 17 U.S.C. 118. 

The CRT Is an Independent agency In the legislative branch composed 

of three members appointed by the President with the advice and consent of the 

Senate for seven year teras. 17 U.S.C. 801(a), 802. The CRT Is provided with 

certain support functions by the Library of Congress, 17 U.S.C. 806, and performs 

functions which dovetail with those of the Copyright Office, iSS e.g.. 17 U.S.C. 

111(d)(2) and (3), 119(b). The Library of Congress and the Copyright Office, 

which Is a constituent part of the Library, 17 U.S.C. 701(a), are also In the 

legislative branch. The Librarian of Congress Is appointed by the President with 

Senate concurrence, 2 U.S.C. 136, and the Librarian 1n turn appoints the Register 

of Copyrights, the head of the Copyright Office. 17 U.S.C. 701(a). 

In 1988, Congress created a new compulsory license for secondary 

transmission of copyrighted works by satellite. 17 U.S.C. 119. The Initial 

royalty fee Is established by the statute. 17 U.S.C. 119(b)(1)(B). Thereafter, 

adjustments are to be .made by voluntary negotiation or, on failure to agree, 

through binding arbitration by panels convened by the CRT. Panel decisions must 

be made "on the basis of a fully documented written record' and 1n conformity 

with factors set forth In the statute. 17 U.S.C. (c)(3)(C) and (D). 

The panel's report may be adopted or rejected by the CRT. If 

rejected, the CRT sets the rate. The CRT's decision Is subject to limited review 

by the Court of Appeals for the District of Columbia, i.e., the appeals court may 

modify or vacate the decision of the panel or the CRT only of It finds that 

either acted in an 'arbitrary manner.' 17 U.S.C. 119(c)(4). 

H.R. 897 would abolish the CRT and, adopting the arbitration 

mechanism of the 1988 amendment - for resolution of all contested fee and 
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distribution questions, place supervisory and review authority In the Register, 

who would be an advice and consent presidential appointee. The arbitral 

functions are executive duties that may be performed by an officer of the United 

States. Sfifi. e.g., Thomas  v. Union Carbide  Agricultural  Products  Co.,  473 U.S. 

568 (1985); Sunshine  Anthracite  Coal  Co.  v. Adklns, 310 U.S. 381 (1940); Todd  I 

Co. v. SEC,  557 F.2d 1008 (3d Cir. 1977); United  States  v. Frame,  885 F.2d 1119 
(3d Cir. 1989), cert, denied,  110 S. Ct. 1168 (1990); Cosplto  v. Heckler,  742 
F.2d 72 (3d Cir. 1984), cert, denied, 471 U.S. 1131 (1985). The only question, 

then, Is whether the Register of Copyrights can remain as he Is now, an appointee 

of the Librarian of Congress, and be constitutionally capable of exercising the 

review and other executive functions that would be vested In that office by H.R. 

897. It appears apparent that no alteration In the status quo 1s necessary to 

effect such a change In function. 

In Buckley  *•  Valeo,  424 U.S. 1 (1976), the Supreme Court held that 

any person "exercising significant authority pursuant to the laws of the United 

States* must be appointed 1n accordance with article II, sec. 2, clause 2 of the 

Constitution, the Appointments Clause. 424 U.S. at 126. Sje. also Bowsher  v. 
Synar, 478 U.S. 714, 721-27 (1986). That Is, Congress may vest the appointment 

of officers In the President, with the advice and consent of the Senate, or, 

alternatively, 1t may vest the appointment of Inferior officers In the President 

alone, In the heads of departments, or In the courts of law. Sat Freytag  v. 
Commissioner, H I S.Ct. 2631 (1991). 

Congress has provided that the Librarian of Congress must "be 

appointed by the President, by and with the advice and consent of the Senate." 

Act of February 19, 1897, ch. 265, sec. 1, 29 Stat. 544, S46, codified  at 2 

U.S.C. 136 (1988). The law mates no provision with respect to the tenure of the 
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Librarian and as to whether and by whoa he Bight be reaoved froa office. The 

legislature's silence In this regard, however, raises no serious legal question 

as to where the power to reaove the Librarian resides. The long established rule 

Is that In the face of statutory silence, the power of reaoval 1s presumptively 

Incident to the power of appolntaent. Myers  v.  United  S t t t e t , 272 U.S. 52, 161 
(1926); Shurtltff  v.  United  SUtes, 189 U.S. 311, 318 (1903); fteegui  v. United 

Stttes, 182 U.S. 419, 426-27 (1901); In  re  Hennen, 38 U.S. (13 Pet.) 230, 259 

(1839). This presuaptlon. coupled with the legislative history of the 1897 

aaendment, which Indicates a congressional awareness of the executive nature of 

the Librarian's functions, establishes beyond peradventure that the present 

appolntaent process was enacted with the understanding that presidential 

appolntaent, and the concoaltant power of at-will reaoval, was constitutionally 

compelled. Sfifi, e.g., 29 Cong.  Rec.  316 (1896) (statement of Rep. Qulgg) ("Once 
appointed, he will remain, as now, until reaoved by the President"); JJL. at 318-

19 (statement of Rep. Dockery) ('This Library of Congress Is a department of the 

Government. It Is an executive department and should be under the control of the 

executive branch ... It Is a. great national Library ... and 1s an executive 

bureau, and as such should be presided over by soae executive officer with 

authority to appoint and reaove Its employees'); JjL at 386 (statement of Rep. 

Cannon) ("This library 1s practically a great department, embracing not only the 

National Library, but covering the copyright business and the care of that great 

building . . . [A]s a general proposition, appointments must, under the 

Constitution, be made by the President, by the courts, or by the heads of 

Departments ... I do not think that Congress has any right to devolve this duty 

upon the House and the Senate; and I think that when our fathers adopted such a 

provision as a part of the Constitution they acted wisely, because it is not best 



198 

— it never has b a m found best In the history of governments — to invest In the 

legislative power the administrative function. Hence any such Mingling of 

authority has been expressly prohibited by the Constitution"). As a consequence, 

anyone the Librarian appoints similarly has the constitutional capacity under 

Buekltf to exercise executive duties. 

While no case has directly dealt with the question of the removal 

power of the President with respect to the Librarian, the views of the fraaars 

of the 1897 legislation that the Library perform* executive functions and thus 

must be headed by an "officer of the United States' appointed in conforalty with 

requirements of the Appointments Clause, was forcefully supported and confirmed 

by the Fourth Circuit's 1978 decision In E l t r i Corpontlon v. Mngtr, S79 F.2d 

294 (4th Cir. 1978). There the appeals court affirmed a lower ruling dismissing 

a mandamus action brought to compel the Register of Copyrights to register a 

proposed copyright as a "work of art." Among the contentions of the appellant 

was the claim that the Register of Copyrights Is a legislative office and cannot 

perform executive functions since It Is part of the Library of Congress which, 

through the Congressional Research Service (CRS), performs exclusively 

legislative functions as a support agency for the Congress. As a consequence of 

this activity, It was urged, the Library as a whole must be deemed legislative 

In character and its copyright functions cannot be lawfully exercised, citing the 

Supreme Court's then recent decision In BuckUy v. V t t t o , s u p r i , as controlling 

authority. The appeals court unequivocally rejected the argument In an opinion 

in which it delineated the executive character of the Library despite the unique 

presence of CRS, the constitutional necessity of presidential appointment of the 

Librarian, and the appropriateness of the appointment of the Register by the 

Librarian. 
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The registration of copyrights cannot 
be likened to the gathering of Information 
"relevant to the legislative process" nor 
does the Register perform a function "which 
Congress might delegate to one of Its own 
committees." The operations of the Office 
of the Register are administrative and the 
Register must accordingly owe his appoint­
ment, as he does, to appointment by one who 
1s In turn appointed by the President 1n 
accordance with the Appointments Clause. 
It Is Irrelevant that the Office of the 
Librarian of Congress 1s codified under the 
legislative branch or that 1t receives Its 
appropriation as a part of the legislative 
appropriation. The Librarian performs 
certain functions which may be regarded as 
legislative {I.e., Congressional Research 
Service) and other functions (such as the 
Copyright Office) which are executive or 
administrative. • Because of Its hybrid 
character, It could have been grouped code-
wise under either the legislative or execu­
tive department. But such code-grouping 
cannot determine whether a given function 
1s executive or legislative. After all, 
the Federal Election Campaign Act of 1971, 
under which the Federal Election Commission 
reviewed In Buckley was appointed, 1s 
codified under the legislative heading and 
Its appropriations were made under that 
heading . . . Neither the Supreme Court 
nor the parties 1n Buckley regarded that 
fact as determinative of the character of 
the Commission, whether legislative or 
executive. It 1s no more permissible to 
argue, as the appellant did 1n the article 
1n the George Washington Lw Review . . . 
that the mere codification of the Library 
of Congress and the Copyright Office under 
the legislative branch placed the Copyright 
Office "within the constitutional confines 
of a legislative agency" than It would be 
to contend that the Federal Election Com­
mission, despite the 1974 amendment of the 
Act with reference to the appointment of 
Its members, Is a legislative agency uncon­
stitutionally exercising executive adminis­
trative authority. 

The Supreme Court has properly as­
sumed over the decades since 1909 that the 
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Copyright Office Is an executive office, 
operating under the direction of an Officer 
of the United States and as such Is operat­
ing In conformity with the Appointments 
Clause. The challenge of the appellant to 
the constitutionality of the 1909 Act and 
to the Register's power thereunder, would, 
If properly before us, be without merit. 

579 F.2d at 301 (footnotes omitted). 

In sua, then, there can be no legal doubt that in placing the 

appointment power of the Librarian 1n the President, Congress was legislating 

with knowledge and understanding that the method of appointment was constitution­

ally mandated and that It was because the Librarian was to exercise executive 

functions that the power of removal resided In the President. Further, there is 

no evidence In the legislative history or structure of the act establishing the 

presidential appointing authority that would supply the necessary clear and 

express rebutting Indicia of a congressional Intent to override the presumption 

of removability. Thus there can bt little doubt that a reviewing court would 

find that the supervisory role contemplated for the Register In the proposed 

arbitral scheme would pass constitutional muster. As the Ringer  court makes 

clear, *[t]he operations of the Office of Register are administrative and the 

Register must accordingly owe his appointment, as he does, to appointment by one 

who is turn appointed by the President In accordance with the Appointments 

Clause,' 579 F.Zd at 301. The Librarian clearly is a "head [] of department []' 

under the clause capable of appointing "inferior officers" such as the Register. 

See Silver  v.  U.S.  Postil  Service,  951 F.2d 1033, 1037-40 (9th Clr. 1991)(Postal 

Service Is a "department" capable of receiving appointment authority, the nine 

governors of the Postal Service are the head of the department, and the 

Postmaster General and his deputy are "Inferior officers" appointed by the 

Governors). As a consequence, the Register in turn may exercise the supervisory 



201 

and review functions contemplated by the proposed arbitral eechanlsa. Thus there 

Is no constitutional necessity to altar the present statutory scnsae of 

appointment In order to validly vest the proposed arbitral functions in the 

Register. 

/ 
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Mr. HUGHES. Mr. Oman, welcome. 

STATEMENT OP RALPH OMAN, REGISTER OF COPYRIGHTS, LI­
BRARY OF CONGRESS, ACCOMPANIED BY DOROTHY SCHRADER, 
GENERAL COUNSEL 
Mr. OMAN. Thank you, Mr. Chairman and members of the sub­

committee. 
On CRT reform let me just make two brief points. First, we could 

live with any of the solutions that are on the table, and we would 
be happy to help you make those solutions work, whichever one 

{'ou choose to implement; and, second, we don't think any of the so-
utions on the table require that the Register of Copyrights be a 

Presidential appointee. 
Let me make one technical point with regard to CRT reform. 

While the Office could shoulder the responsibilities of the CRT, I 
would like to urge you to clarify the bill to permit the Copyright 
Office to deduct all of its administrative costs associated with the 
supervision and review of the arbitral panels. The bill allows the 
arbitral panels to deduct their costs but makes no provisions for 
the deduction of pre- or post-arbitral cost, which is the cost that the 
Copyright Office would incur, and we would hope that that change 
might be made. 

Now let me talk just briefly about the registration system. The 
bill leaves only one strong inducement to registration, and that is 
the prima facie presumption of copyright validity. This incentive is 
important, but I think we have to admit that it has not been suffi­
cient to induce registration in other countries. In Canada, for in­
stance, our neighbor, they have a system that relies on the induce­
ment of the value of the certificate, and they had only 8,000 reg­
istrations last year in total. 

Even though I have no hard evidence, Mr. Chairman, I predict 
that registrations will drop and the Library will see fewer copy­
right deposits through registration. The Librarian has given you 
many examples of works that would be put in jeopardy. Let me 
give another concrete example. A few years ago, when Texas was 
celebrating is sesquicentennial, a famous Congressman from Texas 
called to inquire if we could locate the first State song of Texas. 
Teams of experts had scoured the libraries and archives of the 
State of Texas and had come up empty handed. The Library of 
Congress found it in 20 minutes because the song had come in as 
a copyright deposit 60 years ago. It was the only copy in existence 
as far as we know. 

With your indulgence, I have a few other samples, that might be 
of interest to the subcommittee, of works that came in under copy­
right. I will be glad to provide a list of others for the record if you 
have an interest. 

One of the works recently acquired since I was Register were the 
unpublished letters of J.D. Salinger, the famous recluse. Those let­
ters would not be in the collection of the Library of Congress had 
it not been for the requirement to register as a precondition to suit. 
There were five famous photos by Andy Warhol that we have in 
our collections that we wouldn't otherwise have. We have an archi­
tectural drawing by Frank Lloyd Wright, a handsome model of the 
American Embassy in Tokyo that served as a model for the Impe-
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rial Hotel in Tokyo, which is one of the most famous architectural 
landmarks in the world, the lobby of which is preserved in the mu­
seum in Nagoya. We also have the first American cartoon strip, the 
Yellow Dugan Kid, which was filed with the Copyright Office in 
1896. We have a huge collection of photographs from the Spanish-
American War, including Teddy Roosevelt and the Rough Riders in 
the Battle of San Juan Hill, and the African-American troops, the 
19th U.S. Volunteer Infantry, that served in the Spanish-American 
War. 

These are the types of deposits that come in under existing law, 
particularly the photographs, that would be unpublished and that 
we couldn't demand under the section 407 deposit provision of the 
law. Mandatory deposit—speaking of which—is not and cannot be 
made a full substitute for registration deposit, even though the peo­
ple in my office who work in that division of the Library do a tre­
mendous job with very limited resources. Our best guess is that 
registrations overall will decline substantially. 

I see a certain irony in our timing. Next week our copyright 
records will go on line to 20 million users over the Internet. Our 
records have tremendous value not only to the copyright industries 
but to academic researchers and writers as well, particularly the 
information about unpublished materials which the Copyright Of­
fice alone can provide, and the reduction of that value if our 
records become incomplete or spotty due to voluntary registration 
should be factored into the evaluation of the costs of this legisla­
tion. 

It would be a loss if our extraordinary system of records, one 
with a 123-year history, is diminished because of the unique and 
understandable problems of the visual artists and photographers. 
We can help them in other ways, and I should point out, Mr. Chair­
man, that we have already bent over backward in our efforts to 
help them to vindicate their rights in court. I have a list of special 
procedures that we have implemented to make life easier for the 
small entrepreneur, the business person who doesn't have the time, 
inclination, or money, to comply with an onerous registration sys­
tem. I would be happy to provide this to the subcommittee. If it 
could be made a permanent part of the record, I would be grateful. 

Mr. HUGHES. Without objection, it will be so received. 
[The list follows:] 
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Assistance to Businesses 

Public Information functions - Circulars and speakers -

outreach to inform small businesses copyright basics and how to 

register. Activities in this area are substantial. 

Special registration procedures - Creating "special" 

breaks creates difficult policy choices because many "breaks" 

shifts costs to other fee payers or the taxpayer. In addition, the 

integrity of the public record can not be compromised. Neverthe­

less, the Copyright Office has been sensitive to the needs of 

business, both large and small alike, and has been accommodating 

wherever possible. Examples include: 

• Blanket exemptions from mandatory deposit of certain 
categories of items not needed for the collections. 

• For software - special deposit rules allowing trade 
secret material to be deleted. 

• For dynamic data bases, special deposit rules simplifying 
timely registration. 

• For "secure tests" special rules minimizing the deposit. 

• For many categories of authorship, the deposit require­
ment has been reduced to one copy. 

• Special group registration procedures have been estab­
lished for serials and daily newspapers. These are cost-
effective only when the acquisitions needs of the Library 
are taken into account. -' 

• Artists can register groups of unpublished works as 
unpublished collections. 

• Special deposit rules have recently been.established for 
photographers. 

• Deposit regulation has special relief provision which is 
liberally applied. 

• Motion picture agreement permits the return of the 
deposit of the copyright owner, subject to recall. 
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Mr. HUGHES. Also I have a series of letters I would admit at this 
point commenting on the legislation, without objection. 

[See app. 15.] 
Mr. OMAN. We shouldn't, in our opinion, risk the overall fabric 

of our entire system because of these few pockets of problems, 
which we recognize. I have heard no broad-based clamoring for 
change. Let's stick with the tried and true legislative rule that 
those who advocate change should carry forward the burden of 
showing that that change is necessary. 

In addition to the impact on the Library's collection, title I im­
pacts the judicial system and has important litigation costs. The 
Judicial Conference is on record as noting that the elimination of 
registration as a prerequisite to suit for copyright infringement 
means increased difficulty in trying copyright cases. Increased dif­
ficulty means increased taxpayer costs for judicial administration, 
more cases, more complex cases, more judges, more space, and 
greater litigation costs overall, especially for defendants. 

Whatever the merits of the photographers' concerns and the vis­
ual artists' concerns, which the Copyright Office, as I said, has 
tried to address through flexible registration deposit practices, the 
registration incentives of existing law should not be changed with­
out a thorough study. I think you should talk to the judges, Mr. 
Chairman. 

Yesterday, some of the richest corporations in the country came 
before your subcommittee wearing artists' rags, or at least the tur-
tleneck shirts and earth shoes of the computer programmers. They 
invoked the image of a struggling basement entrepreneur in sup­
port of their effort to deep-six section 411(a). In fact, Mr. Chair­
man, the bill could increase the power of the powerful. The U.S. 
Copyright Office's registration system generally, and section 411(a) 
specifically, are the best protection the small entrepreneur defend­
ant has against a deep-pocket corporation that sues them. If you 
drop section 411(a), the corporation can sue the entrepreneur for 
infringement on a flimsy claim without risking a Copyright Office 
rejection, and often the entrepreneur will have no choice but to 
knuckle under rather than face expensive litigation in court. 

We wouldn't be debating section 411(a) today if the giant soft­
ware companies were only concerned with the burdens of registra­
tion on the small entrepreneur. They- want the right to march into 
court without having to vet their claim through the Copyright Of­
fice and risk a rejection. We are talking about tough, close legal 
questions on the threshold of the law. The courts value our judg­
ments because we are the expert agency. They want us to focus the 
issues. They want us to put the claim to copyright into its legal and 
historic perspective, and they want us to reject claims as necessary. 
We do that for them, and they don't want us to stop as far as I 
know. 

As the subcommittee with jurisdiction over both intellectual 
property and the administration of justice, I think it would be a 
useful exercise to run this proposal by the courts. If the judges 
want plaintiffs to file suits without any input from the Copyright 
Office, please let me know. We are very conscientious about our job 
and very scrupulous about the limitations on our authority. We are 
not petty-fogging bureaucrats who enjoy making people jump 
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through hoops.-We are not empire builders who are out to protect 
jobs. We do what Congress wants us to do. We think you want us 
to do this review. If you decide that you don't want us to review 
claims to copyright before plaintiffs file suit, just say so. We can 
work with you, Mr. Chairman, to design a substitute inducement 
to registration that protects the Library's collections. We can do 
that and then let section 411(a) fade away, but I predict that the 
judges will urge you to keep us as part of the process. 

The public registration system has served well for many years 
the interests of copyright owners, copyright users, and the public. 
The registration system is now essentially self-sustaining. Those 
who benefit directly from the system pay about 60 percent of the 
costs through user fees. The value of copyright deposits transferred 
to the Library for the permanent collections or for exchanges to ac­
quire other works generally equals the remaining portion of the 
Copyright Office's budget. This is truly a win/win situation. 

We urge you not to legislate changes that will have an unknown 
impact without an indepth study. If you need to move forward on 
CRT reform with dispatch, we urge you to decouple that issue, from 
the unrelated issues that pose a threat to the Library and to the 
registration system. If you want witnesses to sing the praises of 
both the Library and the current registration system, we promise 
to help you line up a star-studded list of witnesses to testify. 

Let me end, Mr. Chairman, with a wistful observation. Yester­
day, Ms. Daub reported a perception that the Copyright Office is 
in the pocket of the copyright owners. Mr. Metalitz, representing 
the copyright owners, says that you should examine the close con­
nection between the Library and the Copyright Office, presumably 
on the theory that we are too close to the user community. Damned 
if you do, and damned if you don't. I see these two different percep­
tions as very healthy. We try our best to represent a balanced view 
in the public interest, and I think we succeed; both sides complain 
about us. 

That concludes my statement, Mr. Chairman, and I would be 
pleased to answer any questions, and I would like to introduce 
Dorothy Schrader, the General Counsel of the Copyright Office, 
who is here to help us field your questions. 

Thank you very much. 
Mr. HUGHES. Thank you very much. 
[The prepared statement of Mr. Oman follows:] 
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STATnEKTOF M L M O M H 
KUSTEt O F COPYRIGHTS M O 

ASMMTE UBftMU M FO R COPYRIGHT SEMIC O 
•EFORE T K SUKOMUTTE E 0 1 UTEUECTUU . PROPERT Y 

MB JUDICIA L ADMINISTRATIO N 
HOUSE COMUTTEE OH THE JUDICIARY 

I03rd Congress , Firs t Sessio n 

(torch 4 , 199 3 

Mr. Chairman and w h i r s of the Subcommittee, I wish to thank 

you and your staff for the opportunity to appear here today to testify on H.R. 

897. Copyright Reform Act of 1993. 

Chairman Hughes and Representative Frank Introduced H.R. 897 

on February 16. An Identical bill was Introduced In the Senate Oh the same day. 

The Copyright Reform Act makes substantial changes to the U.S. 

copyright system: It drastically amends the registration provisions; amends the 

recordation provisions of the Copyright Act; abolishes the Copyright Royalty 

Tribunal (CRT); shifts the functions of the CRT to the Copyright Office; converts 

the position of Register from appointment by the Librarian of Congress to 

appointment by the President; and removes from the Librarian any authority over 

Copyright Office regulations and Copyright Office staff. The bill effects a 

major reorganization of government operations Impacting copyright policy, 

judicial administration, and Library acquisitions policy. 

The Copyright Office Is convinced that this legislation will have a 

significant adverse effect on the Library of Congress, the courts, and other 

users who rely on the Library collections and the public registration records 

compiled by the Copyright Office. Our statement discusses the amendments 

proposed In H.R. 897 In order of the magnitude of this effect on the collections 

of the Library, the courts, litigants and users of the copyright registration 

system. 
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The sponsors of the bill anticipate budget savings for taxpayers by 

abolition of the nine-person Copyright Royalty Tribunal and transfer of its 

functions to the Copyright Office. Mr. Chairman, in your statement Introducing 

the bill, you apparently reach the tentative conclusion that the Title I 

registration amendments are minor and will have little Impact on the operations 

of the Copyright Office and the Library. He conclude otherwise and hope to 

persuade you of the depth and correctness of our concerns. Unfortunately, Mr. 

Chairman, this bill's Title I amendments will cost taxpayers. It will either 

cost substantial money to replace deposit Items not received through registra­

tion, or the Nation will suffer major gaps In the collections of the Library of 

Congress. 

The CRT now deducts 861 of Its budget from the royalty pools. The 

bill's Title II cost savings could be achieved easily and without any dislocation 

by authorizing the CRT to deduct the 14S paid by taxpayers from the royalty 

pools. 

In any case, the Register-of Copyrights — who has been appointed by 

the Librarian for nearly 95 years — need not be appointed by the President In 

order to effect a constitutionally sound transfer of CRT functions to the 

Copyright Office of the Library of Congress. 



209 

I. REGISTRATION CHANGES PROPOSED IN TITLE I 

A. flinimrr nf Amendments to Registration 

Title I of the bill eliminates two of the three Incentives of the 

existing Copyright Act to encourage basic copyright registration. The bill 

eliminates the requirement to seek registration with the Copyright Office before 

filing suit for copyright Infringement In case of works of United States origin 

and non-Berne foreign works. The bill also eliminates the principal Incentive 

to early registration, which Is the requirement of making registration before 

Infringement occurs In order to obtain statutory damages and attorney's fees, 

except for a three-month grace period after publication. 

The bill leaves only one Incentive to make basic registration -- the 

prima facie presumption of copyright validity, if registration Is made before or 

within five years of publication. This Incentive, while Important, allows 

registration to be delayed up to five years, and has not been sufficient to 

Induce registration in significant numbers in other countries, who thereby 

abandoned public copyright registration systems in favor of private registries. 

For the first time In the 200 years of United States copyright 

history, the bill proposes to grant statutory damages to unregistered works. The 

Implications of this radical change are profound and should be given the most 

careful study. No other country awards statutory damages for infringement of 

copyright. This ts an extraordinary remedy that until now has only been 

Justified because it applied to registered works. 

Apart from the policy implications of this radical proposal, our 

experience and knowledge of registration systems leads us to conclude that the 
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change is not cost-effective with respect to the collections of the Library, the 

courts, and copyright litigants. 

B. Cost-Effectiveness of Changes to Title I 

1. The Effect on the Collections of the Library of Congress 

H.R. 897 would have a devastating effect on the Library of Congress's 

collections. The depth and universality of our great national Library owe more 

than is generally understood to the existing copyright registration system with 

its strong statutory incentives for registration. Section 412 assures that the 

vast majority of published works, and the commercially significant unpublished 

works, including television programs, will be registered because 1t makes the 

possibility of recovering statutory damages and attorneys' fees in the event of 

an Infringement contingent upon registration within three months of publication 

or before infringement occurs. This assures that the Library, receives deposit 

copies concurrently with publication and that the collections are enriched by the 

.vast breadth of our cultural heritage, from published books and periodicals to 

prints and photographs, obscure reference materials, manuscripts, music, sound 

recordings, maps and charts, motion pictures, television programming, and 

architectural works. The Library has the largest and most diverse collections 

in the world, and has become the research library to Congress, the Executive 

Branch, the American people, and the world, to a great extent because we have the 

strongest public registration system in the-world. 

The present system assures that both the Congressional Research 

Service and the Law Library receive timely materials that enable them to aid 

Congress by providing up-to-date research, analysis, and information on national 

and international issues. 
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In looking at our future as an electronic Library, we have begun to 

augment the collections through copyright by requiring deposit of digital works, 

Including full-text files, numeric databases, graphic Information systiSns, 

photographs, and citations and abstract databases. These unpublished materials 

would be largely unavailable 1f Section 412 were eliminated as an Incentive for 

registration. 

Finally, the current copyright system is particularly responsible for 

the unparalleled collections of Americana In the Library. 

Last year, nearly 650,000 works were received through the registra­

tion system. Each of these, whether published or unpublished, was available for 

the Library to add to Its permanent collection. The value of the materials 

transferred to the Library from the copyright system, conservatively estimated, 

exceeded 12 million dollars. Noreover, the Library has at least a five-year 

window to review deposits of published works to determine If It wants to select 

something not chosen Immediately. Also, many of the works not selected by the 

Library for its own use are used by the Library's exchange program. Under this 

program, deposits secured through copyright may be exchanged for foreign works 

through official exchanges, or may be used to supplement the collections of 

small, under funded public or school libraries across the country. 

Besides reducing the amount of material the Library would receive 

from copyright, the Reform Act would have the additional effect of reducing the 

quality of material deposited for registration purposes. The Copyright Office, 

working at the Library's direction, Is currently able to instst upon the highest 

quality edition of the copyrighted work because the Incentives supporting 

registration are strong. By removing the Librarian of Congress's supervisory 

authority over the Copyright Office, and by eliminating the Incentives supporting 
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registration, Me dialnlsh the responsiveness of depositors to the Library's 

needs. 

a. The demand provisions of Section 407, while an Important 
adjunct to the current registration systaa, could never 
replace It. 

Relying upon Mandatory deposit and enforcement to supply copies now 

acquired by registration would be both costly and Imperfect. During fiscal year 

1992, with a staff of 17, the division handling mandatory deposit secured 5832 

titles for the Library, many of which were Identified by other divisions 1n the 

Library. Serials (periodicals and newspapers) represent 85 percent of the works 

received through mandatory deposit. At the same time, 97,800 titles were 

transferred to the Library through copyright registration, and the cost of 

processing those works was offset by the $14 million received as copyright 

registration fees. If, for purposes of analysis, the division currently handling 

mandatory deposit were forced to acquire all 97,800 titles through mandatory 

deposit or demand, the Library would be precluded from obtaining a significant 

number of works for legal or practical reasons. The Library cannot legally 

demand unpublished works, ' and It Is not practical to Identify publications 

from other than large publishing houses In order to issue a demand. Moreover, 

the demand staff would have to be significantly enlarged to perform Its Increased 

duties. 

Finally, enforcement of demands Is far more costly than voluntary 

compliance through a registration system that offers Inducements to register. 

• Currently, the efficiency of the division handling mandatory deposit relies 

1 The problem cannot be solved by expanding mandatory deposit to 
Include unpublished works. You cannot demand something until you know of Its 
existence. Generally, the.Library could not know about the unpublished works. 
Moreover, the constitutionality of any proposal to demand unpublished works would 
have to be examined with the greatest care. 

I 
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heavily on the voluntary coapllance of copyright owners receiving deaands. For 

three reasons, this voluntary coapllance would probably drop under the Reform 

Act. First, copyright registration as an Inducement for depositing with the 

Library would be lost. Because of the substantial Incentives supporting 

registration, twenty-five percent of copyright owners receiving demand letters 

elect to register their copyright claims. Under the Reform Act, this Incentive 

to deposit would be removed, and resistance would rise accordingly. 

Second, the division handling mandatory deposit relies heavily on the 

records of copyright registrations to decide what to deaand. With a severely 

reduced number of registrations, the efficiency of using the records of the 

Copyright Office Mould be aarkedly reduced. More Investigative work Mould be 

required to Identify those works that should be demanded. 

Third, a mandatory systea backed by Judicial enforcement Is 

necessarily more cumbersome and costly than a systea where participants comply 

voluntarily because they find It In their best business Interest to do so. 

Resistance to mandatory deposit is costly for both the Copyright 

Office and the Justice Oepartment. Enforcement of mandatory deposit raises 

unique legal issues. One case raising constitutional objections has already been 

adjudicated in the Library's favor, but Issues with constitutional dimensions 

would predictably be raised if the enforcement burden expanded. 2 Every claim 

against a foreign national necessarily involves complex Jurisdictional matters. 

In addition, Issues relating to publication, the type and nature of editions 

subject to deposit, copyrlghtabillty, claims for special relief, copyright 

disclaimer, the applicability of personal hardship defenses, and other matters 

The constitutionality of mandatory deposit has not been tested since 
we Joined Berne and eliminated the notice requirement. 
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render mandatory deposit cases burdensoae. The Copyright Office estimates that 

paying retail prices for additions to the collections would be far more 

economical than using the mandatory deposit provision. 3 

Our cost projections for replacing the present registration system 

with principal reliance on mandatory deposit Include none of the costs Incurred 

by the Department of Justice. Enforcement proceedings are both costly and time 

consuming. Currently, only four Section 407 cases await action by the Justice 

Department. Dramatic Increases in the number of mandatory deposit claims Issued 

In an environment of resistance will substantially Increase enforcement costs. 

b. H.R. 897 would likely result in • dramatic decline in regis­
trations. 

Mr. Chairman, In your Introductory statement, you tentatively 

conclude that these drastic amendments to the registration Incentives will not 

affect the Library both because of mandatory deposit and because the vast 

majority of claimants register for reasons unconnected with litigation. You 

mention that 634,797 works were submitted for registration In 1991, but only 

1,831 copyright infringement suits were filed. 

The Office does not draw the same conclusion from these figures. We 

respectfully suggest that the number of actions filed demonstrates nothing about 

the number of works registered because proprietors wanted the ability to recover 

statutory damages and attorney's fees should their works be infringed. As we 

discuss later, the Office sees the number of registrations compared to 

infringement actions as a positive value of the existing registration system. 

By replacing the present registration system with principal reliance 
on mandatory deposit without factoring in the cost of Judicial enforcement, we 
estimate that to acquire deposits essential for the Library's collections, the 
cost of demanding each increment of 10,000 titles would be $1.1 million. 
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As evidence that registrations trill decline If tan of the three 

Incentives are reamed, the Office notes below what happened when registration 

Incentives ware changed In the recent past. It also finds persuasive Information 

on the registration system In Canada where the main Incentive to registration Is 

the one that H.R. 897 would retain. 

The U.S. registration system was analyzed very carefully during the 

revision period that led to enactment of the 1976 Act. The Incentives selected 

by Congress after studied deliberation were those considered the aost efficient 

and practical. Congress looked at these Incentives again at the tlaa In 1988 

when It passed the Berne Convention Iapleaentatlon Act. During the Berne 

revision section 411(a) was attended to delete the requirement that works of Berne 

origin had to be registered before a suit was brought, but the {412 Incentives 

were retained for all authors. 

The amendment to {411 has already changed the way foreign authors 

register and deposit with the Library. The receipt through registration of 

foreign works that the Library needs for Its collections has dropped an estimated 

30-40 percent since the United States Joined the Berne International Copyright 

Convention. For exaaple, Syndlcat National, the aajor French publishers' 

association, which had traditionally registered copyright clalns for Its aeabers, 

ceased all original registrations since the spring of 1989, whereas In the year 

preceding, (before we joined Berne), It registered 1,427 claims. This aajor loss 

of deposit copies forces the Library to purchase aaterlals It would otherwise 

have acquired through registration, * or suffer gaps In the collection of French 

works. 

4 Because tracking the Identity of Individual publishers proved 
difficult and we could not establish publication In the United States, demands 
were not Issued for these materials. 
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The recent experience of the Copyright Office In registering renewal 

claims after amending the law to provide for automatic vesting suggests there 

would be a dramatic fall -off In basic registration under .the Reform Act. 

Notwithstanding several Incentives to encourage renewal registration, 5 there 

was a drop off of 37* of renewal registrations coaparing the last three months 

of 1992 with the last three months of 1991. * In the coming year, the 

administrative office of the Copyright Office Is projecting a decline In renewal 

registrations of 40*. 

Canada, a country with about one tenth the population of the United 

States, has a voluntary registration system. The certificate of copyright 

registration Is prima fade evidence of the subsistence of the copyright. The 

other Inducement to registration Is an Innocent Infringement defense 1n a 

copyright action. 7 The Canadian Copyright Office-registered 8,700 claims In 

the last fiscal year. This number has remained steady for many years. 

Approximately 15-20* of applications are foreign. There 1s no separate break­

down for registration of United States works. , 

Although this registration decline does not affect deposits, It 
Illustrates the potential for change 1n registration activity. 

* The primary Incentive for seeking a renewal certificate is the prima 
facie evidence value of that certificate. While this Incentive appears Identical 
to the Incentive applicable in the Reform Bill, In the case of renewals It Is far 
greater because the owner of a renewal right Is never apparent. The Incentive 
of statutory damages and attorney's fees Is less significant for renewals since 
most works were registered for the original term, which makes thea eligible for 
these remedies. 

7 Where the defendant alleges that he was not aware of the existence 
of the copyright In the work, the plaintiff Is not entitled to any remedy other 
than Injunction. If, however, the work was registered, the defendant will be 
deemed to have reasonable ground for suspecting that copyright subsisted In the 
work. 
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The Incentives to encourage copyright registration oust be finely 

calibrated If we want a strong public registration systea. The recent changes 

In registration Incentives have already resulted In a significant decline in 

registration and In the works available for the collections of the Library; 

drastic changes, such as the ones proposed, will be even sore devastating. 

t. The Proposed Refora Act would not be Cost-EffectIve froa the 
Standpoints of Judicial Econoay or Litigation Costs. 

Under the proposed Refora Act, copyright registrations would drop 

draaatically. How audi and how soon is a aatter of speculation, but the long tera 

outcoae Is not 1n doubt. The Canadian experience suggests aany copyright owners 

will bring copyright Infringement actions without attempting registration. Such 

a radical departure froa ZOO years of accepted copyright practice in the United 

States requires thoughtful appraisal. 

Our present copyright registration systea assists the courts and 

litigants in trying copyright aatters. At the saae tlae, the registration systea 

avoids the coaplex adainlstrative processing of the U.S. Patent Office. Despite 

these considerations. It cannot be denied that the copyright registration systea 

has costs. Although the registration fees are low, businesses bear even higher 

administrative expenses In preparing applications. * In addition, applicants 

who have a legal dispute with the Copyright Office will bear substantial legal 

expenses in trying to resolve that dispute in their favor. 

* On nuaarous occasions the Copyright Office has addressed the concerns 
of businesses by simplifying registration procedures. Examples Include 
establishing group registration procedures for periodicals and dally newspapers, 
and the recent agreement with a group representing photographers to permit the 
deposit of a video tape for groups of photographs. Despite these efforts to 
reduce expenses for businesses. It Is obviously impossible to drop administrative 
expenses to zero, while maintaining the Integrity of the public record. 
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While copyright applications involve sone costs, there are greater 

costs associated with adding more cases and more complex copyright litigation to 

the burden of the federal judiciary. The relatively snail number of infringement 

actions compared to registrations is a virtue — not a criticism — of the 

effectiveness of the public registration system. The Copyright Office believes 

that the long tern costs engendered under the proposed Reform Act would outweigh 

any savings proprietors might enjoy by filing fewer copyright registrations. 

Under section 410(c) of the copyright law, certificates of 

registration constitute prima facie evidence of the validity of the copyright and 

of the facts stated In the certificate. Clearly, the most Important Issue 

clarified by registration 1s copyrightability. * Other Important matters 

clarified by registration include the Identity of the author and whether the work 

Is made for hire; the Identity of the copyright owner, and if different from the 

author, the basis of the legal transfer of ownership; the existence of prior 

registrations, preexisting material, and Issues of new natter; and a basis of 

eligibility for copyright clains in foreign works. 

Many, 1f not most, new forms of creative expression originate first 

In the United States. In this environment of swift technological change, 

copyrlghtabllity issues of new modes of expression must be addressed virtually 

at the outset of market Introduction. Recent examples include computer programs 

in a wide variety of formats, Including embodiment In a computer chip; elaborate 

Historically, copyright, registration was extremely important in 
clarifying compliance with formalities. Because the Berne Convention Implementa­
tion Act of 1988 abolished all remaining formalities, that function has fallen 
by the wayside. In the meantime, however, Issues of copyrlghtabllity have grown 
far more complex, and. the importance of registration in this area has been 
elevated accordingly. 
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costume designs; holograms; printed circuit boards; the potential separate 

copyrightibility of computer screens; and electronic databases. In addition. 

Congress recently extended the copyright law to cover an old form of creative 

expression — building designs, in order to meet Berne Convention requirements. 

In the United States, copyrlghtablllty Issues are initially addressed 

through the copyright registration system. Hany examples can be cited where the 

Copyright Office acted to provide guidance In newly emerging areas of the 

copyright law. For the purposes of this statement, the Office will cite only the 

Issue of separate registration of computer screens. The Office Initially dealt 

with the subject In the area of video games; and, as a matter of first 

Impression, permitted the screens to be registered separately from the underlying 

code. After a series of confusing court cases 1n the area of computer programs, 

the Copyright Office held a public hearing on the Issue. Following study of the 

Issue, the Copyright Office concluded that all copyrightable expression In a 

program and a video game. Including the screens, should be registered as one 

work. Accordingly, a policy statement was published 1n the Federal Register 

Implementing the decision. 53 FR 21817. The Copyright Office's policy clarifica­

tion assisted the courts In dealing with Issues Involving computer screens. " 

Last year the Copyright Office registered 650,000 copyright claims 

representing the core of the Intellectual output of the United States. " It 

10 While registration of printed circuit boards has been sought, the 
Copyright Office has consistently maintained that such utilitarian designs do not 
qualify for copyright protection. 

11 Manufactures Technologies, Inc. v. CAMS, Inc., 706 F.Supp 984 (0. 
Conn. 1989.); Lotus Development Corp. v. Paperback Software Int'1., 740 F.Supp 
37 (0. Mass 1990). 

12 In a major Report entitled COPYRIGHT INDUSTRIES IN THE U.S. ECONOMY: 
1977-1990, prepared for the International Intellectual Property Alliance by 

(continued...) 
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is impossible to overstate the importance of the intellectual property those 

registrations represented. It Is, however, relatively easy to overlook the 

importance of 14,000 cases received in the Copyright Office which are not 

reflected in those figures. Those 14,000 cases Involved copyright claims refused 

registration, largely for noncopyrightablllty. If ten percent of those cases 

were litigated, the copyright caseload of the courts would nearly double. 

Section 102(b) of the copyright law excludes copyright protection 1n 

'any idea, procedure, process, system, method of operation, concept, principle, 

or discovery, regardless of the form in which It Is described, explained, 

illustrated, or embodied In such a work.* Copyright Office regulation §202.1, 

37 C.F.R., expands on the material not subject to copyright to include words and 

short phrases, such as names, titles, and slogans; familiar symbols or designs; 

mere variations of typographic ornamentation, lettering or coloring; mere listing 

of ingredients or contents; blank forms, such as time cards, graph paper, account 

books, diaries, bank checks, scorecard, address books, report forms, order forms 

and the like, which are designed for recording information, and do not In 

themselves convey information. The regulation also excludes works consisting 

entirely of information that is common property containing no original 

authorship, such as, for example, standard calendars, height and weight charts, 

tape measures and rulers, schedules of sporting events, and lists or tables taken 

from public documents or other common sources. New Copyright Office regulation 

S202.ll concerning architectural works provides exclusions for structures other 

than buildings, such as bridges, cloverleafs, dams, walkways, tents, recreational 

"(...continued) 
Stephan Siwek and Harold Furchtgott-Roth of Economists Incorporated, it was 
concluded that the 'core' copyright industries contributed $190 billion to the 
U.S. economy, and represented 3.3X of the gross domestic product. 

http://S202.ll
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vehicles, mobile hows, and boats. The regulation additionally excludes standard 

features, such as standard configuration of spaces, and Individual standard 

features, Including windows, doors and other staple building components. 

The central principle underlying the 11st of exclusions Is that these 

elements represent the basic building blocks of human expression. Monopoly claims 

on the building blocks of expression subject all citizens to harassing copyright 

Infringement suits for exercising basic First Amendment freedoms, and engaging 

In legitimate business enterprises. The copyright registration system screens out 

those claims. 

Decisions of the Copyright Office on copyrightibility are not 

Infallible. There are basically two ways to appeal decisions of Office rejection. 

First, owners of copyright claims refused registration can file copyright 

Infringement actions against alleged Infringers, but must proceed In the face of 

a public record of a refusal to register the claim. Alternatively, rejected 

applicants can appeal Office decisions directly under the Administrative 

Procedure Act. ° 

Overturning a refusal to register by the Copyright Office Is 

difficult. That 1s how It should be because claims refused registration usually 

Involve monopoly claims In the basic building blocks of human expression. 

The proposed Reform Act effectively abolishes this entire process of 

front end screening of copyright claims. Obviously, no copyright claimant who 

anticipates a possible rejection would seek registration. Rather the claimant 

would proceed directly to federal court. Under such a system, the uniformity 

Imposed by the copyright registration system at the front end would be lost 

11 Section 701(d) of the Copyright Act makes the APA generally 
applicable to administrative functions of the Copyright Office. 
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entirely. Instead, our already over burdened federal judiciary would be required 

to aake ad hoc decisions without the benefit of review by copyright specialists 

who sake decisions on copyrightibility everyday on the basis of their faalHarlty 

with the vast array of copyrightable expression. This systea would Impose 

enoraous costs In the long tens because ad hoc litigation on the Halts of the 

copyright law will not produce as unlfora and consistent an approach. 

By reaovlng the obligation to register before filing copyright 

Infringement actions, the Refora Act takes absolutely no account of defendants' 

rights. Defendants would have no access to a public record systea to help them 

easily. Identify the authorship they are charged with Infringing. 

After studying the Issue of copyright registration In the context of 

the Berne Convention Implementation Act of 1988, the Administrative Office of the 

United States Court expressed strong support for the current systea. In a letter 

addressed to Chalraan Robert Kastenaeler, Director L. Ralph Hechaa aade the 

following statement: 

The [Judicial] Conference decided not.to 
take a position on any of [the Berne Con­
vention implementing] bills. It did, howev­
er, approve the suggestion of Its Conalttee 
on Federal-State Jurisdiction that Congress 
be advised that, to the extent the bills 
delete the requirement of registration of a, -
copyright as a prerequisite to litigation,' 
there Is likely to be Increased difficulty 
in trying copyright cases. In effect, the 
Conference concluded that It was helpful to-
point out to the Congress the usefulness of 
the registration requirement In trying 
copyright cases . . . 

Several years ago, a major study was undertaken on the cost-

effectiveness of the U.S. copyright systea, compared with foreign copyright 
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systems. u The study exaalned copyright enforcement policies of the aotlon 

picture Industry and the fabric Industry. Of the countries studied, only the 

United States possessed a largely universal public record systea. The study 

concluded that the systea In place In the United States Mas far aore cost 

effective because of the legal and coaaerclal benefits which flowed froa the 

public record. 

In suaaary, the systea currently 1n place, which provides front end 

copyright screening and creates a public record of copyright claims. Is highly 

cost effective 1n dealing with coaplex copyright Issues. The Refora bill would 

gut the registration systea In order to address up front expenses. Such an 

approach, however, would prove far aore costly In the long run because It would 

shift resolution of disputes to the aost costly aethod possible - ad hoc federal 

litigation. Under the Refora Bill, the uniformity, efficiency, and universality 

of the current systea would be lost. 

C. Benefits of Present Registration Svstea 

A systea of copyright registration has been a central feature of our 

copyright law since its origin In 1790, and the deposit of aaterlal to Identify 

the work being registered has always been required. Since 1846 (except for an 

Interval of a few years) copies of published works under copyright have also been 

required to be deposited In the Library of Congress for Its collections. 

The present copyright act provides for two kinds of deposit section 

408 registration deposit and section 407 aandatory deposit. One deposit aay 

" Cost-Benefit Analysis of U.S. Copyright Formalities, King Research, 
Inc. (February 1987). 
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satisfy both requirements, but deposit under section 407 may be made without 

registering a claim to copyright. 

Deposit has always been a key element of the United States copyright 

system, although the method of encouraging or enforcing deposit has differed. 

The present copyright act encourages deposit by registration Incentives. 

Registration and deposit have always been linked. Removal of incentives to 

register as proposed 1n this bill would vitiate the registration system and also 

dry up the source of deposit material for the Library of Congress. As noted 

earlier In countries such as Canada, which have wholly voluntary systems of 

registration without sufficient Inducements to register, most copyrights are not 

registered. Compelling Inducements are needed to achieve a fairly complete 

coverage of claims in copyright registration records. The present registration 

system provides benefits for both copyright owners and users and has other 

significant values, not all of which can be assigned a monetary value. 

1. Value to Copvrloht Owners 

Registration provides authors and other copyright owners a permanent 

and official record of their copyright claims. It furnishes them with proof of 

the existence of their works at a particular time and the facts supporting their 

copyright claims. Particularly Important to them is the certificate of 

registration, which constitutes prima facie evidence of the stated facts and is 

generally accepted as proof of copyright. " A strong public registration 

system facilitates enforcement of copyright against Infringers. 

" While the bill proposes retention of this Incentive, overall 
weakening of the registration system from the elimination of the other Incentives 
will gradually devalue the presumption of validity. 



225 

2. Value to lk.r« 

Registration serves other purposes for persons who wish to use 

copyrighted uterlais. It provides accessible official records froa which they 

can obtain Information regarding the existence and basis of a copyright claim, 

the extent of the claim (e.g., in a new version of a preexisting work), Its 

duration, and Its Initial ownership. In conjunction with the records of 

assignments and other transfers of ownership, It enables users to trace title to 

the copyright. Thus, a user can Identify the person from whom permission must 

be obtained before using a copyrighted work In order to avoid Infringement. 

3. Value of the Public Record 

In the major foreign countries that have no public registry for 

copyrights, private organizations find It necessary to maintain much the same 

kind.of copyright records for their own use. This 1s Indicative of the value of 

a registration system, but we believe that a public registry Is far preferable: 

1t provides a single, comprehensive record that 1s official, based on an 

objective administrative review, and freely accessible to the entire public. 

Private records may serve the purpose of the particular groups that maintain 

them, but they do not provide, for users of copyright materials and for the 

public, the accessible source of authoritative Information afforded by a central 

public registry. 

Hore than 24,000,000 copyright claims have been registered In 

Copyright Office records; more than 600,000 were registered last year. This vast 

wealth of Information Is freely available to copyright users, scholars, and the 

public. Because the registration system required the deposit of copies and 

specific Information concerning each copyright claim, the registration records 

are of high quality and very complete, especially concerning commercially viable 
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works. It has been noted that there are relatively few copyright Infrlngeaent 

actions filed each year (fewer than 2000). The Copyright Office believes that 

the registration systen reduces Infrlngeaent actions by weeding out frivolous 

claims, and by providing certainty concerning the validity of registered claims, 

complete facts surrounding ownership and extent of claim, and Identity of the 

copyrighted work through the deposit copies. 

4. Registration Deposit Enriches the Collections of the Library 

Copyright registration provides a wans for securing the voluntary 

deposit of copies, which are nade available to the collections of the Library of 

Congress. One major advantage of the present registration system 1s that It 

results In the deposit of large numbers of unpublished works. 

The Copyright Act does not authorize the Library of Congress to 

demand copies of unpublished works, but the Library does have access to copies 

of unpublished works deposited for registration. Certain categories of works 

(unique works of art not reproduced In copies; music that does not become 

commercially successful, or has a limited audience; dramas which may be performed 

but may not be reproduced In copies for the public; and photographs) are often 

unpublished. Major television programs, computer programs, and CD-ROM databases 

may not be "published" In the statutory sense. 

In 1992, the Copyright Office registered claims In 208,000 

unpublished works Including 115,000 works of the performing arts (music, dramas, 

choreography and pantomimes, motion pictures and filmstrips); and 24,000 works 

of the visual arts (fine and graphic art, sculptural works, technical drawings 

and models, photographs, cartographic works, commercial permits and labels, and 

works of applied art and architecture). The Copyright Act requires that the 

Office retain copies of unpublished works for the life of the copyright. The 
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Office does not dispose of any unpublished deposits. Copies of Billions of 

unpublished works are contained 1n Copyright Office and Library files. Those 

copies are sometimes the only regaining copy of a work which would otherwise be 

pemanently lost. 

5. Judicial Economy 

Registration provides an administrative review of copyright claims 

to assist the courts and the public In construing the law. 

• Many unfounded claims, usually resulting froa a lack of 
understanding or knowledge of the law, are weeded out, 
thus avoiding needless controversy and litigation. 

• Authors and other claimants not familiar with the law 
are informed of the requirements for copyright protec­
tion. 

6. Commercial Transactions 

A strong public registration system facilitates commercial 

transactions relating to copyright. 

D. Flexibility of the Deposit and Rtalstratlon System 

One of the complaints about the 1909 Copyright Act was the rigidity 

of the deposit and registration requirements. The present Act eliminated 

mandatory basic registration and replaced it with permissive registration by 

offering incentives to Induce registration, and requiring the deposit of two 

copies if published, or one copy If unpublished, for registration. The present 

law also permits exceptional treatment for both registration-and deposit where 

exceptions are warranted, making deposit and registration more flexible. 

Section 408(c)(1) of the present law authorizes the Register of 

Copyrights to specify, by regulation, the nature of the copies or phonorecords 

to be deposited for registration. The regulations may also require or permit, 
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for particular kinds of works, the deposit of Identifying material Instead of 

copies or phonorecords, the deposit of only one copy or phonorecord where two 

would noruliy be required, or a single registration for a group of related 

works. The Register's regulatory options are partially Halted by the statute 

and by requirements of the Library of Congress to receive copies or phonorecords 

consistent with Its acquisition policies. The Library would be permitted to 

deaand these copies or phonorecords In any case, under section 407, If the works 

were published; therefore, deposit for registration Is not an additional burden 

1n cases where the Library could demand deposit. 

The Register has used his authority to Issue deposit regulations In 

sections 202.19, 202.20, and 202.21 of the code of federal regulations, 37 CFR 

Chapter II. Section 202.19 prescribes rules pertaining to the deposit of copies 

and phonorecords of published works for the Library of Congress under section 407 

of title 17 of the United States Code. These regulations Implement the Library's 

goal of receiving deposits of copyrighted works consistent with Its acquisitions 

policies. The regulations exempt those categories of works -- like greeting 

cards — that the Library does not seek to acquire and that the Library receives 

In preferred formats. Section 202.20 of the regulations contains the detailed 

registration deposit requirements for different categories of works. Section 

202.21 establishes requirements for Identifying material 1n lieu of copies or 

phonorecords. The deposit requirements are tailored to subject matter, the need 

to Identify the copyrighted work, and the needs of the Library. The Office has 

also Issued regulations concerning group registration of contributions to 

periodicals, dally newspapers, and serials. 

In those regulations the Copyright Office attempts to accommodate the 

needs of depositors as well as the Office and the Library. The Office Is always 
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available to M e t creators of works who n y be having a problea with deposit or 

registration to reach an acceptable accomodation within the parameters Irjposed 

by the copyright law and the needs of the Library. There are few cases where 

deposit Is an onerous burden that cannot be anil orated by changes 1n Office 

regulations or by special relief granted on a case-by-case basis. 

For exaaple, In 1992 the Copyright Office approved a special 

procedure for registration of collections of unpublished photographs. Following 

a Meting with representatives of the American Society of Nagazlne Photographers, 

the Office agreed to their preferred for* of deposit: 3600 luges captured on 

one videotape. This was "the easiest, cheapest, and east efficient option from 

the standpoint of both the photographer and the Copyright Office.* '* 

14 Letter of Nay 21, 1992 froa Charles Ossola to Harriet Oler, Chief, 
Examining Division. Appendix I. 
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I I . ANALYSI S O F TITL E I  MOMENT S T O IECOHMTI M 

A. V i i r r it f chaneo e 
The Copyright Refora Act proposes changes that would overturn the 

National Peregrine case and perait security Interests to be perfected by 

recordation of the docuaent either with a state office as envisioned In the 

Unlfora Coaaerclal Code (UCC) or with the Copyright Office. 

The Refora Act contains aaendaents to the 301 preeaptlon section and 

to section 20S governing recordation of documents. H.R. 897 proposes to reverse 

the federal preeaptlon of recording security Interests In the Copyright Office 

and perait recordation In the states under the UCC. It does this by aaendlng 

Section 301 of the Copyright Act to add a new paragraph (b)(5) 'perfecting 

security Interests," to the list of subject Bitter not preeapted by federal 

copyright law. 

Section 205 of the Copyright Act provides rules regarding recordation 

of transfers or other docuaents pertaining to copyright Interests 1n the 

Copyright Office. Section 205(c)(2), provides an added Induceaent to registra­

tion; It gives all persons constructive notice of the facts stated In a docuaent 

recorded 1n the Copyright Office If the docuaent specifically Identifies the 

work(s) to which It applies and registration has been aade In the Office. The 

Copyright Refora Act proposes to reaove paragraph (c)(2) thus reaoving another 

Induceaent to register. Reaoval of paragraph (c)(2) would-give constructive 

notice of the facts stated In any docuaent recorded In the Office regardless of 

registration If the docuaent coaplles with (c)(1) and reveals specific 

Information so that 1t could be revealed by a reasonable search. 



231 

B. Effect of the Peregrine  Decision on Recordation of Security Interests 

A security Interest relating to copyright Involves a Mortgage that 

•ay be secured by a copyright. Perfecting a security Interest requires the 

preparation of a docuaent under the Unlfora COMMITlal Code (UCC) and recordation 

of the docuaent. The UCC specifies that the docuaent should be recorded In the 

appropriate state to perfect the security Interest. Decisions In National 

Pereorlne. Inc. v. Capitol Federal Savings and Loan. 116 Bankr. 194 (Bank. C D . 

Cal. 1990) and Official Unsecured Creditor's Conmlttee v. Zenith Productions. 

Ltd. M n r* AF6 Acquisitions Coro.l. 127 Bankr. 34 (Bank. C D . Cal. 1991), held 

that state UCC statutes for perfecting security Interests Involving copyrights 

are preempted by sections 205 and 301 of the Copyright Act. These decisions 

require recordation of such security Interests In the Copyright Office In 

compliance with section 205 of the Copyright Act. Absent such recordation the 

Interest will be deeaed unsecured. Since section 205(c)(2) also requires 

registration for the work for the docuaent to give constructive notice, 

registration of the works aust also be Bade. 

C. Coenent on Proposed Amendments to Recordation 

The Copyright Office does not oppose reversing the National Peregrine 

decision. Considerable uncertainty now exists because lenders are ouch more 

faalllar with the UCC than the Copyright Act. Persons taking the security 

Interest aay be unable to aake a registration 1f they are unfamiliar with the 

registration facts or do not have copies of the works to deposit. In son cases 

considerable tlae and expense aay be Involved. 

As you note 1n your floor stateaent, Hr. Chairman, similar Issues 

have arisen with respect to filings In the Patent and Trademark Office. The 
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Aaerlcan Bar Association, Patent, Trademark and Copyright Subconlttee Is 

currently studying the problems posed by recording Intellectual property security 

Interests. A report Is forthcoming. 

The Copyright Office suggests that It sight be advisable to await the 

publication of this report by the bar group and have the benefit of their 

thinking before proposing legislation to cover both recordation of a security 

Interest In the Copyright Office and the Patent and Trademark Office. 

The Copyright Office would like to point out a problem that may exist 

regarding the proposed amendments to recordation. 

Section 205(d) of the Act governs the priority between conflicting 

transfers. Under the section, the. first transfer executed prevails If 1t Is 

recorded In the Copyright Office 1n the manner required to give constructive 

notice under 205(c), within one month after Its execution In the United States, 

or at any time before recordation In such manner of a later transfer. 

The amendment of section 301 to permit security Interests to be 

perfected by recordation In the state may still create an uncertainty with the 

lender as to the requirement of section 205(d) governing priority of copyright 

transfers which require recordation In the Copyright Office.' 

In considering amendments to the recordation provisions, the 

Copyright Office also notes the possibilities In the emerging electronic era. 

While bankers today may be more comfortable dealing with local state filings 

under the U.C.C., In the future It will be technologically possible for a sole 

centralized source of recorded security Interests to deliver that Information on 

a banker's terminal In his office. 
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III. ANALYSIS OF TITLE II OF THE COPYRIGHT REFORH ACT 

A. SlianrY gf Aaena»»"t» to Chanter B of Title 17 

Title II of the bill amends chapter 8 of the Copyright Act which 

governs the establishment and operation of the Copyright Royalty Tribunal. See. 

17 U.S.C. §§801-810. The bill eliminates the Copyright Royalty Tribunal and 

gives the Register of Copyrights authority to convene copyright arbitration 

royalty panels to set rates and distribute royalties for the section 111 cable 

coapulsory license, the section 119 satellite carrier coapulsory license, the 

section 118 public broadcasting coapulsory license, and the Audio Hoae Recording 

Act of 1992, section 1001 el. ififl. 

Ne» section 801 empowers the Register of Copyrights to/appoint and 

convene copyright arbitration panels for the purposes of adjusting the royalty 

rates and distributing the royalties collected pursuant to the cable and 

satellite carrier coapulsory licenses and the Audio Hoae Recording Act, and the 

setting of rates and licensing teres for the section 118 public broadcasting 

coapulsory license. The format of the proposed arbitration panels Is patterned 

after the arbitration process currently appearing In section 119(c)(3) of the 

satellite carrier coapulsory license: For each panel, the Register 1s directed 

to select two arbitrators not more than 10 days after publication (presumably 1n 

the Federal Register, although the bill does not specifically so provide) of a 

notice Initiating an arbitration proceeding. The two arbitrators are to be 

selected from lists of arbitrators provided to the Register by the parties 

participating In the arbitration. This Is different from the satellite carrier 

arbitration panel, which required selection from a list of arbitrators registered 

with the American Arbitration Association. See 56 FR 67601 (1991). However, Hke 
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the satellite license, the two arbitrators select the third arbitrator who serves 

as chairperson of the proceedings. If the two arbitrators cannot agree as to the 

third, the Register 1s directed to make the selection. 

Once the arbitration panel Is convened, It has 180 days from 

publication of the notice of initiation of proceedings to report Its determina­

tion as to either the royalty rate or distribution, depending upon the purpose 

of the proceeding. During this 180 day period, the panel 1s charged with 

building a fully documented written record. The bill provides that any copyright 

owner who claims to be entitled to cable and satellite royalties and any 

Interested 'copyright party' claiming to be entitled to audio home recording 

royalties 'may submit relevant information and proposals to the arbitration 

panels In proceedings applicable to such copyright owner or Interested copyright 

party.* The bill Is not clear as to whether these submissions may be made 1n 

distribution proceedings only, or rate setting proceedings as well. Furthermore, 

non-copyright owners (such as cable or public broadcasters) are not afforded the 

opportunity to make such submissions 1n the rate setting proceedings In which 

they would participate. The bill does provide, however, that all parties to the 

proceedings shall bear the entire cost thereof as directed by the panel, which 

presumably would Include both copyright and non-copyright Interests. 

Upon receipt of the.report of the arbitration panel, the Register has 

60 days either to accept the determination, of the panel or to reject it as 

arbitrary. If the Register rejects the report, he or she must-substitute his or 

her own decision. The total time period from initiation of proceedings to final 

decision is seven months. The final decision may be appealed directly to the 

Court of Appeals for the District of Columbia Circuit within 30 days of its 

publication in the Federal Register. 
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Although new sections 801 and 802 are applicable to proceedings 

adjusting the rates of the coapulsory licenses, new section 803 is expressly 

directed towards those proceedings. Any 'owner or user of a copyrighted work 

whose royalty rates are specified by this title" may petition the Register for 

an adjustment of a royalty rate(s). The bill directs that the Register shall 

"Mke a determination as to whether the petitioner has a significant Interest In 

the royalty rate in which an adjustment is.requested," and, If so, convene an 

arbitration panel for such purposes. 

Section 803(a) provides that the royalty rates set by the arbitration 

panels 'shall atteapt to reflect what the fair market value of the use would be 

in the absence of a compulsory license," except In accordance with the specific 

provisions of section 803(b). This differs from the rate setting process of the 

satellite carrier license, in that fair market value was only one of the factors 

considered by that arbitration panel, as opposed to an overall goal. 

Section 803(b) delineates rate making requirements for specific 

compulsory licenses. In the case of cable, the provisions found In current 

section 801(2) are carried over completely into the bill. Petitions for royalty 

and cable gross receipts adjustments due to inflation or deflation may be filed 

In 1995 and awry  five years thereafter, and petitions for adjustments due to 

changes In FCC cable carriage, syndicated and sports exclusivity regulations may 

be filed within 12 months of the change, and reconsidered In 199S and every five 

years thereafter (If applicable). 

With respect to the mechanical compulsory license of section U S for 

the making of phonorecords, petitions for adjustments in the royalty rates may 

be filed In 1997 and every ten years thereafter. 
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The Jukebox compulsory license, which Is currently suspended to the 

end of the decade and has been replaced by negotiated licenses, Is addressed In 

new section 803(b)(3). In the event that a negotiated license expires and Is not 

replaced, the Register shall convene an arbitration panel upon petition within 

one year of expiration of that negotiated license. The panel shall establish an 

1nter1n rate until a new Jukebox license Is negotiated. The bill also ends the 

current suspension of the section 116 Jukebox compulsory license by repealing the 

license altogether, thereby subjecting Jukebox to the negotiated licenses of 

current section 116A. 

Finally, the bill provides that adjustment of royalty rates for the 

section 118 public broadcasting compulsory license and the audio hone recording 

license are governed by the provisions currently contained In those sections. 

Current sections 80S through 810, which describe the details of operation and 

administration of the Copyright Royalty Tribunal, and Judicial review of Tribunal 

orders, are repealed. 

B. Cost Analysis 

The Copyright Office believes that any cost savings to the government 

by eliminating the Copyright Royalty Tribunal and transferring Its responsibili­

ties to the Register of Copyrights,-as administered through arbitration panels, 

will be d£ minimis. Less than 15 percent of the Tribunal's operating budget 

currently comes from appropriated funds. Furthermore, the-costs to parties 

participating in the rate adjustment and distribution proceedings may Increase 

significantly, under the proposed bill, negating any administrative efficiencies 

achieved by Tribunal elimination. 
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For the last several fiscal years, approximately 85S of the CRT's 

operating budget has C O M froa the royalty fund, and 15S from the appropriated 

general fund. In FY 1993. $781,000 of a budget of $911,000 will be paid out of 

the royalty pools. 

Based on current figures, outright elimination of the Tribunal could 

save the government no aore than $150,000 a fiscal year. Although the Copyright 

Office does not foresee any laaense Increase In costs associated with assuaing 

the responsibilities of the CRT, Increased staff and adainlstrative costs 

associated with the task will consume soae, If not all, of the CRT "dividend.* 

The Copyright Office Is prepared and capable to shoulder the tasks 

of the bill, but any resultant savings In costs to the government will be 

extremely da ilnllll. 

The Copyright Office does not perceive any cost savings to the 

parties participating In distribution. New section 802(c) makes It clear that 

the 'parties to the proceedings shall bear the entire cost thereof In such manner 

and proportion as the arbitration panels shall direct,' thus placing 100S of the 

cost of the arbitration panels on the participating parties. lr By directly 

assessing the participants, the bill changes current law which allows the 

Tribunal to deduct Its costs froa the specific royalty pool. Thus, for example. 

In the case of a rateaaking proceeding, those copyright claimants who participat­

ed In an arbitration proceeding and successfully raised the rates would be 

required to bear the burden of the cost of the proceeding (ainus the amounts paid 

by any non copyright holders). Unlike the current law, where the cost would be 

17 The bill Is not clear as to what, If any, of the costs Incurred by 
the Register must be paid by the parties. Thus, for exaaple. If the Register 
should reject a decision of an arbitration panel and make his or her own finding, 
are the parties assessed the costs associated with that finding (which presumably 
would be done after the arbitration panel had assessed costs)? 
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shared by all existing and potential claimants through an assessment of costs 

against the total royalty fund, non participant copyright claimants to the 

arbitration proceeding would shoulder no cost, and yet still benefit from the 

Increase In royalty rates. The practice of charging only the participants to a 

proceeding may shift a disproportlonal amount of the costs of ratemaklng and 

distribution proceedings to a relatively few number of parties, rather than 

spreading costs evenly. 

Another perceived inefficiency is the possibility of Increased costs 

per proceeding versus costs now associated with the CRT. The CRT has established 

an eclectic body of precedent, particularly 1n distribution proceedings, 

throughout the years which has served to shape and form Its activities. The 

Commissioners and permanent staff have therefore developed a working knowledge 

of copyright and the factors related to the ratemaklng and distribution process, 

resulting in institutional efficiencies. The arbitration panels proposed In the 

bill will contain different arbitrators each time they are convened. The parties 

will therefore be required to undertake the cost of "educating" the panel members 

1n the ratemaking and distribution process, along with familiarizing them with 

the extensive precedent and procedures of the Tribunal which will be carried over 

into the process. '* The lack of continuity created by separate panels not 

bound In identity or precedent may likely dramatically Increase the attendant 

costs of their convening, creating overall economic inefficiencies and possible 

The bill does not provide any specifics as to how the arbitration 
panels are to conduct the distribution process. Presumably, CRT procedures of 
dividing the distribution into two phases, along with attendant procedures and 
precedent for hearings, interlocutory matters, etc., may be adopted by the 
panels. If such procedures are not carried over, the participants would then be 
faced with even' more costs in essentially reinventing the wheel. 
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Inequalities of administration. The Register will probably have little Impact 

on the arbitration panels given the narrow standard of review. 

The anticipated but Illusory cost savings could be made real by a 

simple amendment allowing the CRT to deduct all of Its administrative costs from 

the royalty pools. This simple amendment would save taxpayers some money without 

the potential Inefficiencies and dislocations of the pending bill. 
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IV. CONCLUSION 

The bill's anticipated cost savings are marginal, given that the 

Copyright Royalty Tribunal is nearly self-sustaining now. The 14 percent of the 

CRT's budget now'paid by taxpayers could be saved u r e easily and surely by a 

staple amendment allowing the CRT to deduct all of its administrative costs from 

the royalty pools. If there are problems relating to rotation of the chairman­

ship and Majority rule, the bill could provide for presidential appointment of 

the CRT Chairman and decision by majority rule. 

If the Congress continues to prefer the transference of CRT functions 

to arbitral panels supervised by the Copyright Office, this transfer can and 

should be effected without Baking the Register of Copyrights a presidential 

appointee and otherwise fracturing the nearly 100 year old relationship between 

the Librarian of Congress and the Register of Copyrights. The Appointments 

Clause of the Constitution presents no problem 1n the transfer of CRT functions 

since the Librarian Is a presidential appointee who could supervise these new 

functions of the Register and the Copyright Office. 

To realize any cost savings from a transfer of the CRT functions, the 

bill must be clarified to permit the Copyright Office to deduct all of Its 

administrative costs associated with the supervision and review of the arbitral 

panels. The bill allows the arbitral panels to deduct their costs but makes no 

provision for the deduction of post-arbitral costs. 

The Reform Act's Title I amendments to the copyright registration and 

recordation system are not presented by the bill's sponsors as cost saving 

measures but rather as minor improvements. Let no one mistake their real Impact. 

Title I's minor amendments are in fact radical surgery with all of the costs 
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associated with radical surgery. Title I will cost taxpayers. The Inevitable 

decline In registrations will have a devastating Impact on the flow of copyright 

deposits to the collections of the Library. Mandatory deposit Is not, and cannot 

be ude, a full substitute for registration deposit. In any case, mandatory 

deposit Is more costly to taxpayers than registration deposit. Either the 

Library will have to be authorized to expend additional appropriated funds to 

acquire items lost from registration deposit by Title I's elimination of two of 

the three Incentives for Baking registration, or the Nation will suffer major 

gaps In the collections of the Library. 

He are convinced registrations will decline substantially. Howauch 

and how soon depends on a variety of perceptions and behaviors. Other countries 

have abandoned a strong public registration systea In favor of private registries 

because those countries Mistakenly failed to provide sufficient incentives to 

Induce registration. One result is less effective enforcement of copyright In 

foreign countries, which we are now seeking to correct through trade-related 

Intellectual property standards. Most experts would agree that it Is ouch easier 

to get quick relief In the courts of the United States than it is In other 

countries. 

In addition to the negative, costly Impact on the Library's 

collections, the Title I amendments Impact the Judicial system and litigation 

costs. The Judicial Conference Is on record as noting that elimination of 

registration as a prerequisite to suit for copyright Infringement means increased 

difficulty in trying copyright cases. 

'Increased difficulty' means Increased taxpayer costs for judicial 

administration — more Judges, more space, and greater Hgitation costs. More 
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suits and more complex litigation mean the litigation costs of parties will 

Increase, especially for defendants. 

Increased 1 Itlgatlon costs do not necessarily mean better enforcement 

of copyright. The problems associated with relatively minor infringements of the 

copyrights of photographers, for example, will not be cured by this bill. At 

bottom judicial enforcement for minor Infringements Is not successful. Free 

lance photographers cannot really sue magazine publishers and other clients who 

give them work. Portrait photographers have a different problem: the public and 

the courts have never really accepted the 1976 Copyright Act's change In the law 

which took the copyright away from the party commissioning the photograph and 

gave the copyright to the photographer. The average citizen does not understand 

why he or she cannot get extra prints of studio photographs of their family from 

a less expensive source than the original photographer. Photographers face an 

uphill battle In educating the public about the current copyright law, but 

education rather than judicial enforcement is the more efficient solution. 

Whatever the merits of the photographers' concerns — which the 

Copyright Office has tried to address through flexible registration deposit 

practices — the registration Incentives of existing law should not be changed 

without a thorough study of their merits and of the possible impact of the 

proposed amendments on the Library's collections, judicial administration, and 

litigation costs. 

Nr. Chairman, the public registration system has served the Interests 

of copyright owners, copyright users, and the public. The registration system 

1s now essentially self-sustaining. Those who benefit directly from the system 

pay about 60 percent of the costs through user fees. The value of copyright 

deposits transferred to the Library for the permanent collections, or for 
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exchanges to acquire other works, generally equals the portion of the Copyright 

Office's budget froa appropriations. This Is truly a win-win situation. We urge 

you not to legislate changes that will, we think, drastically lapact this nearly 

self-sustaining govern—lit operation without an In-depth study. 
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Nay 21 , 199 2 

Haxriat Oler 
Chief, ncaaining Division 
U.S. copyright Office 
IX-443 
Janes Hadison Building 
1st a Indspsndsnca Avenue, 8.1. 
Washington, D.C. 20839 

ttttOmBaT BmWll t CBttfl M 
Ola 

Dick Weisgrsu and I appraolatad tha tlaa that you, Dorothy 

Sehradar and Frank Vltalis took at our March 21, 1992 saatlng to 

discuss tha dapeait options avallabla to photographers subaitting 

applications for group ragistration of unpublished photographs in 

tha copyright Offiea. Tha purpose of this letter is to cent ira 

oar undarstanding of what tha Copyright Offiea would ragaxd aa 

accaptahla dapeait foxaata for tha photographer/group 

ragistration applicant. 

Aa wa Bentioned at our seating, wa Intend to giro guidance 

to tha 3,000 aaabore of tha Aaariean Society of Magaslaa 

Photographers based on the outcome of our Beating. Before we do 

so, wa thought it would be prudent to obtain written cenfiraation 

ires you that our underarending of tha copyright Office'e 

position on group ragistration dapeait options for photography is 
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At our aaating, tha following foraa of dapoait for group 
ragistration applications for unpnbliahad photographs wara daaaad 
accaptabla to tha Copyright Offica: 

1. Ona aaparata tranaparancy par imaga includad in tha 
group sought to oa ragiatarad. 

2. Ona or mora 8 x 10 color ahaata containing color chroma 
eopiaa of 20 tranaparanciaa on aach 8 x 10 ahaat. 

3. Ona or aora 8 x 10 color ahaata, aada from a lasar 
prlntar, containing color eopiaa of 20 tranaparanciaa 
on aach 8 x 10 ahaat. 

4. A vldaotapa on VBS format containing aa many imagaa aa 
tha caaara can focus upon vhila praaarving tha 
viaibllity of aach imaga. Aa many aa 3600 images (30 
imagea par minuta an a 130 minuta tapa) could oa 
includad in ona vidaotapa, aa long as tha alamanta of 
aach imaga wara aacartainabla. 

Ha agraad at tha aaating that tha aaaiaat, chaapaat, and 
moat afficiant option from tha standpoint of both tha 
photographar and tha Copyright Offica ia option 4," tha vidaotapa. 
That ia not to say that individual photographara will not make 
thair own indapandant daciaions aa to what particular option to 
utiliza; but tha vidaotapa option aaama tha most attractive in 
ganaral, and it has tha addad virtua of praaanting tha fawaat 
logistical problama for tha Copyright Offica. 
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Mr. HUGHES. Dorothy, did you have a statement? 
Ms. SCHRADER . No . 
Mr. HUGHES. OK. Welcome. 
First of all, Ralph, let me invite you to run for public office, and 

you will find that we manage to antagonize everybody, so I am 
sympathetic. 

First of all, let me just assure you once again, as I attempted to 
do yesterday and as I attempted to do in other conversations, that 
we are going to take whatever time we need to take to examine 
this issue in depth. It is an important issue, and we have already 
begun talking to judges, and it may very well be we will take some 
testimony from the courts, because I think it is important to hear 
from them on these issues. And we intend to talk to other experts. 
My colleague from California believes that we should get those in 
who have other expertise in the copyright area so that we have a 
broad range of views before we do anything. 

I don't Know that there is anything that is urgent, including 
what to do about the CRT. I haven't figured out what to do about 
them. Maybe you can help us. 

Doctor, do you think the CRT has been operating effectively— 
cost effectively, efficiently? 

Mr. BILLINGTON. Are you asking me, Mr. Chairman? 
Mr. HUGHES. Yes. 
Mr. BILUNGTON. Well, as I said in my testimony, I don't feel that 

the Library should take a position on this issue. I think it probably 
could operate more effectively, but I think I would really defer to 
my colleagues. 

Mr. HUGHES. Are you privy to any of the battles that have been 
taking place over the years? 

Mr. BILLINGTON. I am aware that there has been considerable 
conflict. 

Mr. HUGHES. I spent a lot of time last year listening to them. 
Mr. BILLINGTON. Yes. 
Mr. HUGHES. I'm sure you must have. My colleague from Califor­

nia, I'm sure, could tell you of all the hours he spent listening to 
the battles among the three Commissioners. 

Mr. BILLINGTON. Well, I think I would defer to my colleagues 
who deal more directly with it than I do. 

Mr. HUGHES. You want to defer to Ralph. 
What do you say, Ralph? What can you tell us about the oper­

ation of the CRT? Is it cost-effective? 
Mr. OMAN. We have had continuous dealing with the CRT 
Mr. HUGHES. That is the understatement of the year. 
Mr. OMAN [continuing]. On a professional level, and we see very 

little of the activity that you referred to, Mr. Chairman. I think if 
we look at the results we can't complain about the track record of 
the CRT. Their judgments are generally sustained by the courts, 
they do their work in a timely fashion, and I have not heard com­
plaints coming from the private sector on the result. 

Mr. HUGHES. As you know, that is because most of the matters 
are resolved amicably, and insofar as the courts are concerned, 
they defer to them, unless it is arbitrary and capricious. I'm not so 
sure how that helps us. Anyway, that is our problem and it is not 
necessarily your problem. 
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But eve n there , wit h th e CRT , I  don' t kno w tha t ther e i s any -
thing that is s o urgent that we have t o rush int o any particular so-
lution t o an y aspec t o f th e legislation , an d w e ar e goin g t o tak e 
whatever tim e w e have t o tak e t o make sur e tha t wha t w e d o ad-
vances th e publi c interest , doesn' t take awa y from it , an d I  can as-
sure you , Dr . Billington , tha t w e ar e al l concerned . W e wan t t o 
make sur e th e Librar y o f Congres s receive s al l th e deposit s tha t 
will enric h ou r societ y an d futur e generations , an d nobod y want s 
to take away from that . 

By th e sam e token , w e hav e reviewe d deposi t polic y before . W e 
did s o ius t a  coupl e o f years ag o an d basically change d th e la w i n 
the fashio n tha t impacte d th e Library , b y adoptin g a  two-tie r reg -
istration syste m fo r Berne Conventio n authors . Bu t w e mad e a  de-
termination a s a  matte r o f polic y tha t i t wa s pruden t t o d o s o 
under th e circumstances . T o gain th e advantage s o f being signato -
ries to the Berne Convention, we decided to do that. 

What we are talking about here is basically onc e again reviewin g 
policy to see whether or not it is good public policy. That is healthy, 
that i s not detrimental. A s you well know, as a  professor o f Prince-
ton Universit y an d Woodro w Wilso n School , w e hav e see n a  lo t o f 
changes ove r th e years , an d w e haven' t alway s change d a s rapidl y 
as required. So it is healthy. 

For Librar y purpose s only , Doctor—pleas e leav e asid e th e copy -
right registratio n i n answerin g th e question—fo r Librar y purpose s 
only, yo u have absolutel y n o need , no r d o you want , th e firs t an d 
last 2 5 page s o f blacked-out sourc e cod e from a  700,000-pag e com -
puter program, do you? 

Mr. BILLINGTON . I  thin k fo r Librar y purposes , compute r pro -
grams ar e a n increasingl y importan t par t o f the—we collec t i n al l 
formats an d al l mode s o f th e packagin g an d communicatio n o f 
human knowledg e an d creativity , no t jus t becaus e tha t i s wha t 
Thomas Jefferso n di d i n hi s librar y an d Congres s decide d t o d o 
when i t bought a  universal librar y even a t tha t early stag e bu t be-
cause i t i s a  distinctiv e featur e o f the America n geniu s t o b e cre -
ative i n a  whol e variet y o f formats an d s o forth . S o I  thin k ther e 
is a  presumption o f interest and importance. 

On the question of the first and last 25 pages as far as the collec-
tions o f th e Librar y ar e concerne d though , I  woul d defe r t o Do n 
Curran, who is the right person because he doe s supervise th e ma-
chine-readable reading room. 

We hav e th e firs t and , a s fa r a s I  know, onl y readin g roo m de -
voted especiall y t o machine-readabl e material s i n th e Librar y sys -
tem. This i s a n importan t par t of our function fo r the general pub-
lic. Now on the specifi c thing s o n those things , again, I  would defe r 
to Mr. Curran. 

Mr. HUGHES . Woul d you identif y yoursel f for th e record , please ? 
Mr. BILLINGTON . H e i s th e Associat e Libraria n fo r Constituen t 

Services. 
Mr. CURRAN. I  am, as Dr . Billington said , the Associate Libraria n 

for Constituen t Services , an d th e body o f material s tha t en d u p in 
the collections , th e machine-readabl e material s tha t yo u refe r to , 
are in our jurisdiction. 

The answe r t o you r questio n i s no , w e woul d no t collec t thos e 
materials a s par t o f th e collectio n o f th e Librar y o f Congres s tha t 
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you describe. That is an activity o f the Copyright Office t o aid them 
in makin g a  registration . O n th e othe r hand , ther e ar e thousand s 
of items tha t ar e i n machine-readabl e for m tha t com e throug h th e 
Library by way o f the copyrigh t registration syste m tha t ar e adde d 
to the collections . 

Mr. HUGHES . Yo u ge t those . Yo u ge t th e ful l tapes , d o you not ? 
Mr. CuRRAN. Yes, sir. 
Mr. HUGHES . But my only question wa s 
Mr. CuRRAN. The answer was no. 
Mr. HUGHES . That was the question I  was posing. 
Mr. OMAN . Mr . Chairman , coul d I  poin t ou t tha t thos e regula -

tions, whic h requir e onl y the firs t 2 5 page s an d th e las t 2 5 pages , 
were adopte d a t th e reques t o f the copyrigh t owner s t o make thei r 
lives simple r an d t o protec t thei r trad e secret s an d tha t w e hav e 
to examin e somethin g t o ensur e tha t ther e i s sufficien t copyright -
able authorshi p t o issue th e certificat e whic h the y ca n the n us e i n 
court as prima facie validity of their copyright . 

Mr. HUGHES . I s that reall y o f assistance t o the court ? How could 
the cour t gai n anythin g o f any valu e fro m th e firs t pag e an d per -
haps the last 25 pages? 

Mr. OMAN . I t i s use d fo r identificatio n purpose s t o ensur e tha t 
the wor k tha t i s bein g litigate d ove r i s th e wor k tha t was , in fact , 
registered. 

Mr. HUGHES . Tha t i s th e poin t tha t th e softwar e folk s wer e try -
ing t o make , a s I  understoo d it . I t i s reall y o f no valu e t o th e Li -
brary o f Congress , i t penalize s the m i f the y don' t g o throug h tha t 
formality, an d it costs them money. 

Now I  grant you, they ar e fairly well-to-d o corporations, but they 
are also right in sayin g that i t also puts the m a t a  competitive dis -
advantage t o thei r foreig n counterparts . M y onl y question—an d 
you have answere d it—is , really , i t i s o f no value , n o value t o th e 
Library of Congress because thes e deposit s are worthless t o the Li -
brary o f Congress, an d I  suspect the y ar e o f no value—but w e wil l 
ask the courts—to the courts. 

Mr. OMAN . They se e the registratio n syste m a s usefu l t o the effi -
cient administratio n o f justice, an d i t i s require d i n tha t context . 
There ar e othe r machine-readabl e works , compute r programs , a s 
well, that ar e important t o the Library' s collections . Som e o f those 
come i n throug h th e mandator y deposi t function . Som e o f the wit -
nesses yesterda y suggeste d tha t thi s i s don e automatically . I 
checked the figures whe n I  got back to the office las t night , and ap-
parently 44 5 item s wer e receive d throug h thi s automati c deposi t 
system, the mandatory deposi t system . 

Mr. HUGHES . Over what period of time? 
Mr. OMAN . Ou t o f 40,00 0 title s i n print , 14 6 wer e sen t i n a s a 

result o f demand, and that was maybe one-quarter of the tota l tha t 
came i n altogether , bu t thi s i s reall y a  ver y small  amoun t o f th e 
work tha t i s bein g created . Bu t mayb e i t i s al l tha t th e Librar y 
needs a t thi s particula r junctur e i n history . Perhap s whe n ma -
chine-readable work s become more relied on by scholar s an d archi-
vists w e wil l increas e th e demand s an d rel y mor e heavil y o n th e 
works that come in through registration . 
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Mr. HUGHES . Dr . Billington , fo r Librar y purpose s d o yo u hav e 
any nee d or do you wan t th e 100,00 0 commercia l photographi c im -
ages that the Olan Mills Corp. generates a  week? 

Mr. BILLINGTON . Well , I  can't answer that. I  don't know what the 
photographs tha t th e Ola n Mill s peopl e generat e ever y wee k are . 
We have a n enormou s photographic collection , which i s a n increas -
ingly importan t recor d of the American experience . Yo u are askin g 
another o f a series o f questions, I  think, a s t o what the Librar y re-
tains fo r it s permanen t collection s o f these , an d I  thin k ther e ar e 
a lo t of decisions that have to be made, but we really retain a  great 
deal o f thes e materials . Whethe r w e woul d retai n thi s particula r 
set o r not I  don't know, but we ar e dealin g with th e kind s o f num-
bers and the kinds of decisions tha t i t is hard to give you an honest 
assessment o f o n th e basi s o f anecdota l an d episodi c example s o f 
this kind. 

Mr. HUGHES . Are they commercia l photographs you retain, or are 
they specialized photographs like kids' school pictures? 

Mr. BILLINGTON . Well , th e acquisition s polic y o f photograph s i s 
based on a wide variety o f acquisitions, but a great deal o f it come s 
in fro m th e copyrigh t collections . This i s on e o f the reall y immens e 
special collection s a t th e Library , an d i t benefit s fro m havin g a 
fairly rich segmen t to go through tha t comes in automatically . Oth -
erwise, i t wouldn't be anything like the collection tha t it is. 

Mr. HUGHES . Yes , bu t th e vas t majorit y o f commercia l photo -
graphs, would the Library of Congress have any interest in? 

Mr. BILLINGTON . Well , i t i s rathe r hard—no t really , o f course . I 
mean ou r mai n interes t isn' t i n commercia l photographs , no . I 
think th e answe r t o tha t questio n i s no , th e vas t majority , bu t 
there wil l b e som e tha t coul d b e ver y importan t fo r th e nationa l 
collection. 

Mr. HUGHES . I  have som e additiona l questions , bu t I  have gon e 
well beyond my time. 

The gentleman from California . 
Mr. MOORHEAD. Thank you, Mr. Chairman. 
Dr. Billington , w e ar e goin g throug h a  bill her e tha t i s ver y im -

portant t o you r Librar y an d t o al l th e intellectua l propert y field . 
What I  would reall y appreciat e i f you woul d do— I guess i t doesn' t 
do us an y good to just be opposed . I  would like for you and for Mr. 
Oman t o g o throug h al l o f th e area s tha t ar e covere d b y thi s bil l 
and tel l me , i n a  lette r o r otherwise, wit h a  cop y t o th e chairman , 
where you think th e Librar y o r the Copyrigh t Offic e o r the Tribu-
nal coul d b e change d fo r th e better , wha t w e coul d d o to improv e 
the quality of work by legislation. 

We agree that man y thing s her e may be detrimental, but I  don't 
think just sayin g we are against i t i s going to prevai l wit h th e two 
top peopl e i n th e Senat e o n thi s subjec t alread y o n thi s bill . W e 
have to be positive in wha t we are going to do. I think you wil l ge t 
a lo t o f ear s tha t ar e willin g t o liste n t o you r expertise , bu t w e 
have go t to  go beyond wher e w e are right now, especially wit h th e 
Tribunal. I  thin k the y probabl y hav e oee n doin g thei r majo r job 
well, but you have go t to  admit , i f there i s th e kind of controvers y 
among th e member s o f an y kin d o f a n agenc y tha t yo u hav e ha d 
here, it perks up a lot of attention. 
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I would like to know what rules you think could be changed in 
the Tribunal, how that Tribunal could be changed, or even in basic 
format—bring it more closely under the Register of Copyrights—or 
what we can do not only in the quality of the product they put out 
but in the perception that it gives the public to improve it, so that 
Bill Hughes and I and others won't be faced with complaints on a 
regular basis. 

I think you are the best able to do that of anyone that I know 
of, and I would really appreciate that expertise. 

Now, Dr. Billington, it is your opinion that H.R. 897 is not going 
to save money if it is going to cost a substantial amount of money 
beyond what is being spent now. Could you elaborate and provide 
us with your best figures? 

Mr. BILLINGTON. Elaborate on the figures? 
Mr. MoORHEAD. Yes, and if you can t now, help us out in a writ­

ten answer later. 
Mr. BILLINGTON. Yes, I will. I mean there are three categories of 

cost—the direct acquisitions cost outlays; there would be additional 
costs involved in the complex bibliographic work of identifying 
these things that aren't registered but that you want to claim, 
much more expensive than it probably seems; it would take a lot 
of expert calculation as well as judicial and administrative costs in 
going after the ones you aren't getting; and then there would be the 
Foregone costs, which are almost impossible to calculate, particu­
larly in the unpublished areas where we wouldn't even know about 
these works. 

Costs—when you are talking about the Nation's creative and cul­
tural heritage, it is very difficult to put numbers on it, because it 
is the same as we have with the security problems at the Library. 
People say, "Well, they are not that serious; we shouldn't take such 
drastic steps;" but it is impossible to calculate what the loss to the 
Nation is: 

I just had dinner two nights ago with the head of Sloan Ketter­
ing, and he told me that one of the most important breakthroughs 
that they have just made in cancer research was a direct result of 
a volume of which there was a single copy in the Library of Con­
gress from the 19th century. That was just a sheer accident that 
I happened to be having dinner with this particular gentleman, but 
it is testimony like that that makes you realize that you can't put 
a value on any loss, and particularly the uncertainties that are in­
volved in something like this. 

But we will be happy to provide you—with some statistics here, 
rather than rattle them off—incidentally, I am very happy to pro­
vide you with a detailed analysis of just the kind you talked about 
breaking down the different components in both cases. 

Mr. MOORHEAD. We would very much appreciate that. 
[The analysis follows:] 
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The following analysis assumes that there no longer would be a mandatory 
registration system and that the present incentives to registration no longer would 
exist. 

We have calculated increases in staff for the Acquisitions Division needed to 
demand published works that would no longer be registered, and would therefore be 
unavailable for selection for the Library's collections. We have not estimated the 
administrative and space costs of increasing the size of the Copyright Acquisitions 
Division from 15 to 148 personnel in five years. 

We have not attempted to estimate the increased cost either to the judicial 
system for handling infringement litigation that is obviated currently by the existence 
of a strong registration system, or to the Department of Justice for handling demands 
for works that publishers refuse to deposit voluntarily. 

It is also impossible to put a value on the cost to the intellectual property 
business community that would result if we no longer maintained a fully comprehensive 
registry of the nation's creative works-a registry spanning a century containing nearly 
25 million works that is constantly relied on by the courts in the course of copyright 
litigation, and by the business community for thousands of commercial transactions 
yearly. As this national record withers, so will its usefulness until it is ultimately 
abandoned. 

If the registration of published works were to decline from 367,000 annually 
at the rate of 20%, 10%, 10%, 5%, and 5% to 215,000 during the first five years 
following enactment of HR 897, and then remained fairly constant for the following five 
years, and the registration of unpublished works declined from 220,000 annually by 
about two percent annually for the first five years to 199,000, and thereafter remained 
constant, then the following table represents the overall fiscal and staff impact. 

In summary, the figures shown below indicate a cumulative additional 
appropriation of $14 million for the first five years and $28 million for the full ten 
years: 

Current (FY93 ) 

HR 897 Year 1 
HR 897 Year 2 
HR 897 Year 3 
HR 897 Year 4 
HR 897 Year 5 
SUB-TOTAL 
HR 897 Years 6 - 10 

TOTAL 

518 

Staff 
i 

525 

529 

537 

538 

543 

543 

$9.5 

(A) 
Appropriate 

d 
Funds 

w/out HR 
897 

($ millions) 

$9.5 

$9.5 
$9.5 

$9.5 

$9.5 

$47.5 
$47.5 

$95 

-
(B) 

Appropriate 
dFunds 

with 
HR897 

($ millions) 

$11.0 

$11.7 

$12.56 

$12.87 

$13.37 

$61.5 
$61.5 

$123 

| 
(C) = (B)- 1 

(A) 
Additional 
Appropriat-

ed Fund s 
($ millions) 

$1.5 
$2.2 
$3.06 1 
$3.37 1 
$3.87 1 
$14 1 
$14 1 

$28 | 

"The staff of the Copyright Acquisitions Division is included in this column. As the 
staff in copyright proper declines from 503 to 395 over 5 years, the acquisitions staff 
would climb from 15 to 148. 

70-857 0 - 9 3 - 9 
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Mr. MOORHEAD . You have characterize d th e Librar y o f Congres s 
as a  nationa l library , an d you have starte d t o explai n som e o f the 
people that have used it . Ca n you give som e idea about some of the 
users o f the Library? 

Mr. BILLINGTON . Yes , sir . We have abou t 800,00 0 user s tha t ac -
tually com e to use th e 2 2 reading rooms that we have here. We an-
swer about 1,400,000—thi s i s just statistic s fo r last year—request s 
from aroun d th e country . Th e users , o f course , ar e ver y varied . 
There is th e Congressiona l Researc h Servic e whic h serve s th e Con-
gress directly ; ther e ar e seriou s scholar s an d researcher s tha t d o 
use us , fo r instance , fo r th e histor y o f the motio n pictur e industr y 
which i s having its 100t h anniversar y thi s year; scholars usin g th e 
film collectio n a s wel l a s traditiona l researc h materials . This helps, 
of course , kee p market s aliv e fo r films , an d i t help s th e industr y 
itself. I t is used in popular works. 

Herman Wouk moved to Washington basically t o use th e Librar y 
of Congress ' resource s whil e writin g "Wa r an d Remembrance. " 
David McCulloc h wil l giv e yo u th e sam e testimon y abou t man y o f 
his book s an d s o forth . Documentar y filmmaker s lik e Ke n Burn s 
spent man y month s usin g th e Library' s prints—we wer e just talk -
ing abou t th e photographs—an d th e manuscrip t collectio n a s wel l 
to creat e hi s award-winnin g Civi l Wa r documentar y film . 
Interlibrary loa n whic h w e d o fo r free—unlik e othe r researc h li -
braries whic h charg e fo r it—w e ar e fre e fo r librarie s i n ever y con -
gressional distric t i n th e country ; researcher s usin g th e Library' s 
copyright car d catalo g t o researc h th e copyrigh t statu s o f work s 
used in other works—major motion pictures, books, et cetera. 

In short , th e promotio n o f progres s i n th e art s an d sciences , a 
constitutional provisio n o n which thi s whol e enterpris e i s based , i s 
actively promote d b y thes e collection s which , i n turn , reinvigorat e 
the creativit y o f the countr y an d keep i t goin g s o that ther e i s an -
other generatio n o f people t o be concerned , i n turn , abou t protect -
ing thei r intellectua l propert y an d takin g th e risk s tha t creativit y 
involves. 

So there is really a  wide variety of users besides the obvious ones 
of thi s Library , bu t i t doe s refue l th e creativ e an d th e productiv e 
processes o f the country , we think, an d that i s perhap s no t as full y 
recognized or even as often acknowledge d as it might be. 

Mr. MOORHEAD . Dr . Billington , you nave give n u s som e informa -
tion abou t th e exchang e an d gif t program . Ca n yo u elaborat e ho w 
this program works? 

Mr. BILLINGTON . Yes . Material s receive d throug h copyright , 
through Federa l librarie s an d othe r source s tha t aren' t neede d b y 
the Librar y ar e exchange d fo r material s tha t ar e neede d throug h 
exchange agreements with thousands of institutions throughou t the 
world. The y ar e als o use d i n ou r donation progra m t o help under -
funded U.S . libraries . W e giv e away—w e don' t sel l an y duplicate s 
or anything of that kind, but we give them to underfunded librarie s 
throughout th e country—i n prisons , India n reservations , an d othe r 
libraries throughou t th e country . W e giv e awa y thousand s an d 
thousands o f books eac h yea r a s wel l a s usin g the m fo r exchang e 
and gifts , acquirin g thing s tha t ar e neede d b y th e nationa l collec -
tions but that ar e especially difficul t t o acquire through the normal 
kind o f book trade . S o i t i s a  ver y importan t par t o f wha t w e do . 
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Mr. MOORHEAD. There are some who believe that in order for the 
Register of Copyrights to perform the duties of the CRT he needs 
to be appointed by the President to avoid a Buckley  v. Valeo  prob­
lem. The fourth circuit in 1978, in Eltra  v. Ringer,  579 F. 2d 294, 
made a holding which I would like to put in the record but which 
is too long for me to read as a part of this question. 

[The holding follows:] 

The Fourth Circuit in 1978 in Eltra v. Blaafir, 579 F.2d 294, 
hold thatr 

"...The operations of the Office of the 
Register are administrative and the Register 
must accordingly owe his appointment, as he 
does, to appointment by one who is in turn 
appointed by the President in accordance with 
the Appointments Clause. It is irrelevant 
that the Office of the Librarian of Congress 
is codified under the legislative branch or 
that it receives its appropriation as a part 
of the legislation appropriation. The 
Librarian performs certain functions which may 
be regarded as legislative (i.e.. 
Congressional Research Service) and other 
functions (such as the Copyright Office) which 
are executive or administrative. Because of 
its hybrid character, it could have been 
grouped code-wise under either the legislative 
or executive department. But such code-
grouping cannot determine whether a given 
function is executive or legislative... 

Mr. MOORHEAD. The final portion of it is this: 
"The Supreme Court has properly assumed over the decades 

since 1909 that the Copyright Office is an executive office, operat­
ing under the direction of an Officer of the United States and as 
such is operating in conformity with the Appointments Clause." 

This decision is pretty clear. It would appear that there is no 
Buckley v. Valeo  problem in the Copyright Office. We don't need to 
make the Register a Presidential appointment in order to transfer 
to him CRT functions. Is this correct? 

Mr. BILLINGTON. I'm sorry, but could you just rephrase the final 
question again, please? 

Mr. MOORHEAD. All right. The decision in the Supreme Court is 
rather clear. They are saying that there is no Buckley  v. Valeo 
problem in the Copyright Office and that we don't need really to 
make the Register a Presidential appointment to transfer CRT 
functions to him. Is this basically correct? 

Mr. BILLINGTON. Yes, we believe so. We got our Congressional 
Research Service to look at it, and they thought that the CRT func­
tions could be easily transferred to us, as I indicated in my testi­
mony, since the Librarian is a Presidential appointee and they 
didn't see that there were any legal obstacles to that at all. I think 
that has been upheld. 
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Mr. MOORHEAD . Mr . Oman, the lawye r dow n there , d o you wan t 
to reply to that? 

Mr. OMAN . Yes . I  woul d agre e wit h th e fourt h circuit' s assess -
ment, and that judgment was Dome out by the stud y that was com-
missioned by Mr. Hughes of CRS. 

Mr. MOORHEAD . I  kno w I  hav e gon e wa y ove r m y time , bu t I 
wanted to ask Dr . Billington on e more question. 

You indicate i n your statement tha t thi s bil l separate s th e Copy-
right Offic e fro m th e Librar y o f Congress . Coul d you elaborat e o n 
that, please . 

Mr. BILLINGTON . Well , ther e ha s been , a s yo u know , a  123-yea r 
tradition whic h ha s worke d well , really , wit h tw o objectives : t o 
maintain a  stron g copyrigh t la w and , a t th e sam e time , a  vibran t 
Library o f Congress . Ther e i s th e constitutiona l mandat e t o pro -
mote th e progres s o f science an d the usefu l arts , whic h is , in part , 
a socia l contrac t wit h author s wh o creat e work s an d a t th e sam e 
time mak e the m availabl e t o th e publi c an d th e Librar y o f Con -
gress, make s the m availabl e fo r th e seriou s users , th e variet y o f 
which I  have already alluded to. 

Historically, deposit s com e i n throug h copyright , an d muc h o f 
this uniqu e publishe d an d unpublished materia l woul d not be here 
but fo r th e copyrigh t deposit , and , a s I  indicated i n m y testimony , 
Mr. Moorhead, w e fear tha t mandator y deposi t won' t work, an d we 
know tha t ou r budget is being trimmed back s o that we canno t ex -
pect to purchase what we do not otherwise receive by copyright. 

The clos e working relationship between th e Copyrigh t Offic e an d 
the Librar y o f Congres s help s u s t o ge t material s no t onl y i n th e 
least onerou s wa y bu t als o th e bes t qualit y materia l fo r preserva -
tion purposes . That is a  new problem that has com e up; it i s some -
thing I  know you ar e familia r with , Mr . Chairman , an d have bee n 
very helpfu l wit h o n film preservation , becaus e th e motio n pictur e 
agreement give s u s bette r qualit y copie s o f 35-millimete r film,  fo r 
instance, than mandator y deposi t will ; that is , there ar e no splices , 
it i s not an old projection print, and so forth. 

So w e think , i n summary , tha t th e relationshi p ha s bee n a  good 
one. W e don' t doub t tha t i t i s subjec t t o reexaminatio n an d tha t 
there ar e particular improvements, but to move from particular im-
provements whic h may see m minor to changes whic h wil l have un-
certain effect s an d coul d have ver y devastatin g effect s seem s t o u s 
a radica l step , an d w e d o not thin k tha t mandator y deposi t a s a n 
alternative i s likely to be cheaper and, in fact, i s more likely to cost 
more money than the copyright deposit system as i t has historicall y 
evolved. 

Mr. MOORHEAD . Than k you , Doctor . I  know I  have gon e wel l be -
yond m y time , an d I  want t o than k th e chairma n fo r allowin g m e 
to do that. 

Mr. HUGHES. They ar e important issues. 
The gentleman from Rhode Island. 
Mr. REED . Than k you , Mr . Chairman . I  just hav e a  fe w ques -

tions. 
Mr. Oman , i n you r testimon y I  think yo u indicate d yo u tak e n o 

position with respect to the transfer o f CRT functions t o your office , 
that any mechanism woul d be appropriate in your view. 



255 

Mr. OMAN. Those that are on the table all strike me as workable, 
and we would be able to exercise the authority that is proposed for 
us under the authority of the Librarian; yes, sir. 

Mr. REED. And we can assume from that that you don't antici­
pate any adverse financial impact on your office by that reorganiza­
tion or, another issue, increased litigation because of the changes 
that are proposed that you would have to deal with. 

Mr. OMAN. Those costs, if the amendment that I had requested 
is made to the legislation, would be borne by the royalty pool, the 
$200 million royalty pool that would be overseen by the new proce­
dures. 

The litigation costs perhaps would be increased for the parties at 
the outset as they get used to the new system and people get used 
to the new standards that are established by the bill. It would es­
tablish as the benchmark, which the arbitrators would search out, 
fair market value, which is a change in the standard from what 
was originally proposed in 1976. This would require additional liti­
gation to sort out, but I think this system could settle down to a 
routine after a few years and be as cheap if not cheaper than the 
current system. 

Mr. REED. I'm having a little bit of difficulty in sorting out the 
principal issue. I think your principal objection, both Mr. Billington 
and Mr. Oman, to the legislation is that it would discourage depos­
its to the Library of Congress of materials, and just to clarify 
again, in your mind, Mr. Oman, and I presume Mr. Billington, you 
have separated that from any reorganization issues contained in 
the bill; you see this as a totally separate issue, that we could go 
ahead and reorganize the Copyright Tribunal transfer functions, do 
a Presidential appointee or not do a Presidential appointee, and it 
is separate from the issue of deposits. Is that correct, just for my 
clarification? 

Mr. BILLINGTON. NO. I think the question of the Presidential ap­
pointee or not—in other words, removing the control over regula­
tions and staffing from the Library is a very serious part of the risk 
to the acquisitions policy and to the sustaining of the collections of 
the Library of Congress. 

The other question is totally removable, the removal of the Tri­
bunal. Yes, absolutely, a variety of mechanisms can come. But the 
question of moving it, the Copyright Office, out of the Library of 
Congress organizationally, which is what happens if you make it a 
special Presidential appointee, and presumably an executive 
branch agency, raises then a whole new set of questions for the Li­
brary's acquisitions that are of the gravest concern. But the Roy­
alty Tribunal, yes, that is quite separate. 

Mr. REED. Could you just elaborate, and I know time is short, 
but what grave questions would be raised if Mr. Oman worked for 
the President of the United States and didn't work for you? 

Mr. BILLINGTON. Well, the question of making effective regula­
tions, the whole question of how you are going to define and en­
force the continued receipt of books; it is a very simple matter. As 
it is, the Librarian is able to enforce not simply the acquisition of 
books but the original constitutional purpose of advancing progress 
in the arts and sciences by our continuing to assemble this univer-
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sal collection to directly see to it that both staff and regulations 
and our activities are doing this. 

There is no reason why good copyright law—and maybe we can 
improve it in certain respects as well as good administrative prac­
tices—that any accumulation of particulars can't be well handled 
under this line of command, which is directly responsive to the 
Congress in any case, and we are happy to try to correct it or take 
a hard look at it, and we will in response to Mr. Moorhead's ques­
tion earlier. 

But the separation out of this would mean we would have to 
reinvent the wheel, and it would cost a great deal of money and 
duplication to, in effect, assure that we would have anything like 
the same kind of level or speed in the acquiring of materials. That 
is very important too because of delays as well as cost, and we 
think it would end up costing more money, so that the admirable 
intention that seems to underlie many of these proposals—that is, 
to streamline and save money—would, in fact, almost certainly 
have the opposite effect in the end, in our view. 

Mr. REED. But it is at least theoretically conceivable that you 
could bifurcate the functions and give the Library statutory respon­
sibility to receive deposits—in fact, mandate deposits and create in­
centives to make people deposit, give you regulatory authority to 
promulgate regulations about how and when you receive deposits 
while, at the same time, giving responsibilities for issuing registra­
tions of copyright and all of the things that the Copyright Office 
does now in a separate form, is that at least theoretically conceiv­
able? Your argument would be, it would be expensive. 

Mr. BILLINGTON. The bill removes two of the three incentives 
that exist, so I think it 

Mr. REED. Again, I don't want to belabor the point, perhaps the 
disincentive to deposit is one thing, but I don't see—and I'll stop 
here—the immediate connection between who is responsible for 
running the copyright, be it an employee of the Library of Congress 
or a direct appointee to the President. 

But one final line of questioning. I think in Mr. Oman's testi­
mony he indicated that Canada basically has a system which is 
pretty much voluntary and perhaps somewhat similar to the direc­
tion in which this bill is headed. Is their national library—I pre­
sume they have one—languishing because no one deposits, and 
they can't acquire collections, and the Canadian culture is at risk? 

Mr. BILLINGTON. I think to some extent. I think they get some­
thing like 6,000 deposits annual registration whereas we get some­
thing like 640,000.1 mean there is quite a difference. 

Mr. OMAN. In fact, in Canada the deposit aspect is not part of 
the Canadian copyright law, so the 8,000 registrations that I made 
reference to were only to establish the prima facie validity of the 
certificate which would be used in court to facilitate the trying of 
a copyright case. 

The Library of Congress is unique in the world in terms of the 
scope of collections, the media of collections. If it is the National 
Library of Norway, they collect books in the Norwegian language. 
That is fairly easy to keep track of. They don't have any aspirations 
to universality. That is why we need works coming in from all over 
the world, from every aspect of our copyright industry, and why de-
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posit is such an important part of our copyright registration sys­
tem. 

Mr. BILLINGTON. Yes, the Canadians collect only books, so that 
they don't have this wide, comprehensive collection of total creativ­
ity; and, second of all, of course the law now provides for the best 
edition of a work which the Library is able to determine with its 
expertise in terms of its acquisitions. 

Mr. REED. Thank you. 
Mr. HUGHES. I thank the gentleman. 
The gentleman from Florida. 
Mr. MCCOLLUM. Thank you very much, Mr. Chairman. 
Mr. Oman, in your opinion, is there any need for somebody mak­

ing determinations like the Copyright Tribunal makes to be an at­
torney? 

Mr. OMAN. The question was asked yesterday of Professor 
Damich, and he ventured the opinion that it helps facilitate the or­
derly administration of the procedures by having trained attorneys 
exercising those functions. Historically, we have not required them 
to be attorneys, and some of the most distinguished Commissioners 
on the Copyright Royalty Tribunal were not attorneys, but it per­
haps would facilitate matters if everyone were speaking the same 
language and understood the rules of evidence and could speed up 
the administrative process. But I would say that it is not an essen­
tial aspect of the job if, in fact, the person involved were conscien­
tious and hard working and dedicated to coming to grips with the 
issues. 

Mr. MCCOLLUM. Thank you. It was that testimony that he gave 
yesterday that prompted my question, and I appreciate your com­
ment on it. 

Mr. Billington, the photographers that are going to testify today 
or the folks representing them say that most photographs are not 
registered under the current system and that the argument that 
the Library would be deprived of key photographs therefore is real­
ly not very justified. One of their statements says that there is no 
systematic way of tracking the photographs deposited in connection 
with registration applications and there is no genuine interest in 
those photographs that are filed in the Copyright Office as far as 
expanding the Library's collections is concerned. Do you have any 
comment on that assessment by some of the witnesses that are 
going to follow you? 

Mr. BILLINGTON. Well, I haven't seen this testimony, and we 
haven't had very much time to prepare for these hearings. This is 
a highly technical question. 

I think there may very well be some adjustments that are desir­
able in how much we bring in, but I do know that in size and di­
mensions, copyright deposit has very much enriched the photo­
graphic collections which are becoming increasingly important in 
the Library. So I would be happy to take a look at their arguments, 
but I think it would be more responsible of me to read the full tes­
timony and give you as part of perhaps the response to questions 
that Mr. Moorhead has already suggested 

Mr. MCCOLLUM. All right. That would be fine. I was just curious 
if you had a response. 
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I am curious, Mr. Oman—if I could ask you a photography type 
of question as well—is there, in your opinion, any value to the 
proposition that if somebody is a photographer and they don't reg­
ister all of their photographs because there are thousands and 
thousands of them, I suppose, that they would have difficulty in 
suing with regard to those they don't register—is there some value 
in the argument that that difficulty actually is a positive thing be­
cause it would reduce the potential litigation out there? In other 
words, is there a problem that, if every photograph somebody takes 
and you can recover damages for somebody replicating it, that you 
are going to potentially clog the court systems or make trouble for 
somebody? I mean I have heard that argument made. What do you 
think? 

Mr. OMAN. Was that question of me, Mr. McCollum? 
Mr. MCCOLLUM. That is a question of you, Mr. Oman. 
Mr. OMAN. The issue of registration of photography has been a 

problem for some years. There are companies like Olan Mills that 
have had problems with people copying their portraits. As a gen­
eral rule, they don't register their works with the Copyright Office 
except when they go into court. Their problem has been convincing 
the courts that the person who commissioned and paid for the pho­
tograph, the portrait, isn't entitled to have somebody else make a 
copy of it, and that has been their difficulty in enforcing their 
rights more than the onerous burden of the registration system. 

I do think that the requirement of registration and depositing of 
copies does serve the long-term interests of the Library of Con­
gress. I could imagine a question being asked in 1870 of the Librar­
ian, "What use is served by taking into the collections all of the 
photographs of Matthew Brady?" who was essentially a commercial 
photographer back during the Civil War. The fact that we have 
those works in the collection of the Library of Congress accounts 
for the extraordinary documentary that Ken Burns put together on 
the Civil War. 

Let me ask Ms. Schrader to add a few technical points on that 
matter. 

Mr. MCCOLLUM. Certainly. I would be happy to have you do that. 
Ms. Schrader. 
Ms. SCHRADER. I just wanted to underline the point that there 

was a major change in the Copyright Act effective in 1978. Before 
1978, the presumption of the law was that the commissioning party 
in the case of a portrait photograph owned the copyright, the pho­
tographer did not have the copyright. We changed the law in 1978. 
That is probably a good result. But the problem since then has 
been that the public has not really accepted that change com­
pletely. The ordinary person doesn't understand why they can't go 
to a less expensive place to get duplicate prints of the photographs 
of their children and their parents and why they have to go back 
to the original photographer to get the duplicate prints, and I think 
that is a major part of the problem of the enforcement of photog­
raphers' rights, especially in the case of the studio photographers. 

Mr. MCCOLLUM. Rather than registration problems, yes. 
Ms. SCHRADER. It is not registration. 
Mr. MCCOLLUM. Right. 
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Mr. OMAN. And we have bent over backwards to accommodate 
them. We are allowing them to submit videotapes of 3,500 photo­
graphs for one fee of $20. We have been doing things like this on 
a regular basis to make their lives easier. We still haven't gotten 
all the way there, but we are determined to bring them into the 
system as Best we can. 

Mr. MCCOLLUM. One last question, Mr. Chairman, if you will in­
dulge me, to Mr. Billington. 

You have suggested that we do a study or have a study done, and 
you have listed quite a number of questions as to the impact on the 
Library and on the registration system that needs to be analyzed. 
Who, in your opinion, would be the type of person or persons quali­
fied to do such a study? Who should we be having look at this if 
we were to pursue that avenue? 

Mr. BILLINGTON. I really think we can do the study ourselves. 
The Congressional Research Service did a legal opinion on this 
question of the Tribunal and whether a new appointment is nec­
essary for it. We have a tradition of doing objective studies for the 
Congress, and we could do it in-house, or we could get a combina­
tion of in-house and outside people. 

Mr. MCCOLLUM. How long do you expect it would take to do that 
study if you did it? 

Mr. BILLINGTON. I don't think terribly long. 
Mr. MCCOLLUM. In other words, a few months? You could do it 

this year? 
Mr. BILLINGTON. Sure. In terms of response, at least the way Mr. 

Moorhead was setting up a set of questions. It depends whether 
you want the study as a general, comprehensive study of the prob­
lem or a particular response to the provisions of this bill. But in 
either case, I don't see that this study would take a great deal of 
time. I think we have pretty good statistics and so forth. We have 
a lot of things to clarify. 

One thing on this question of photos, for instance: We get a lot 
of things which we copyright which we don't add to the collec­
tions—jewelry, figurines, wallpaper. I mean a lot of these things in­
volve intellectual creativity but are not properly parts of the collec­
tions. Much of the commercial photography would surely fall in 
that category as well, but some of it is important. 

Most of the photographs we get are by gift and direct bene­
factions rather than through copyright deposits. We do get some in 
this category, but we get a lot of things that are copyrighted that 
don't become part of the national collection, so I don't think people 
should be shocked, and I see no reason—I mean I see it as part 
of my responsibilities as well as the Register's responsibilities to 
define and constantly update and revise copyright policy, that is 
part of our statutory responsibilities, as well as be concerned about 
the acquisitions policy. 

So I think if there is a set of specific things that concern the pho­
tographers—we changed, for instance, our copyright registration of 
serials so that they could bulk register a whole amount, and I cer­
tainly am grateful for the airing of problems and for calling to my 
attention an additional range of concerns that I will want to be 
more attentive to in the future as well. 
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Mr. MCCOLLUM . Than k you , an d than k yo u ver y much , Mr . 
Chairman. 

Mr. HUGHES . Jus t t o follo w u p o n th e gentleman' s lin e o f ques-
tioning, you know, w e very much appreciat e th e Congressiona l Re -
search Service' s lega l mem o o n basicall y Buckley v . Valeo an d 
whether o r not ther e ar e an y constitutional  infirmitie s involve d i n 
basically th e Registe r o f Copyrights makin g som e o f the decisions , 
raising som e o f the separatio n o f powers questions . Bu t m y recol -
lection i s tha t tha t wa s a  fourth circui t opinion ; certiorari wa s no t 
sought in that case. So at least for all purposes in the fourth circui t 
that ma y b e th e la w bu t ma y no t b e th e la w o f th e lan d becaus e 
the Suprem e Court has never spoken on that. 

So one of the questions i s whethe r or not i t is worth the risk . We 
are talking abou t a  lot o f money first o f all, an d if in fact ther e ar e 
some—if the D.C . circui t were to come out , for instance, wit h a  de-
cision tha t woul d pu t tha t i n question , wh o ca n say , firs t o f all , 
what woul d b e th e ultimat e decision ? I  don' t know , an d whil e I 
think th e CR S mem o i s helpful , i t doesn' t resolv e th e proble m fo r 
us. 

But mor e importantl y an d mor e t o th e point—an d I  don' t kno w 
what th e answe r is—i s deposi t policy , th e need s o f the Librar y o f 
Congress drivin g th e polic y i n copyright , an d i f tha t i s so—an d I 
think it does to some extent—is that healthy? 

I don' t know wha t th e answe r i s t o whethe r o r not th e Registe r 
of Copyright s shoul d b e a  Presidentia l appointment . I  hav e hear d 
it argue d in discussion s I  have had with individuals abou t it . The y 
say, well , i t ma y undul y politiciz e th e Office . Well , i t hasn' t politi -
cized th e Offic e i n the Commissione r o f Patents. Basicall y your job 
is ever y bi t a s importan t a s th e Commissione r o f Patents . I  woul d 
assume yo u woul d argue that . I  think i t is . You are paid the sam e 
salary, a s I  recall . I t woul d giv e yo u certai n amoun t o f independ -
ence you presently don' t have. 

I thin k i t i s rathe r clea r tha t Dr . Billington' s concern s ar e a  lo t 
different i n som e respects because o f his concerns about deposits i n 
the Librar y tha n copyrigh t polic y concerns , an d tha t ma y no t b e 
bad. I t ma y b e tha t i t doesn' t presen t tha t kin d o f a  conflic t o f in-
terest that , a s policymakers , w e shoul d worr y abou t it . Bu t thos e 
are issue s tha t I  thin k ar e legitimat e fo r discussio n an d debate , 
and it ha s nothin g t o do with Dr . Billington, you have bee n a  very 
able administrato r o f the Librar y o f Congress; it has nothin g to do 
with that . I t ha s t o d o wit h goo d copyrigh t polic y fo r th e year s 
ahead. 

Mr. BILLINGTON . Mr . Chairman, wit h al l du e respect , I  don't se e 
why the Libraria n o f Congress cannot be entrusted to be concerned 
about goo d copyright policy a s wel l a s acquisition s fo r the Library . 
I a m entirel y a  publi c servan t a t th e servic e o f the Congress , an d 
these variou s consideration s I  am happy t o have brough t to my at-
tention a s wel l a s t o thi s committee' s attentio n an d t o see tha t w e 
give the m du e car e an d consideration . I  hav e certainl y alway s 
viewed m y responsibilitie s a s includin g goo d copyrigh t policy . I n 
fact, i t i s par t o f good copyright policy . I t i s on e 0 1 the, really , tw o 
purposes, no t onl y t o protec t the right s o f authors bu t t o facilitat e 
the nationa l collectio n whic h ca n be a  base fo r the nex t generatio n 



261 

of authors and the continuation of the tradition, which we will con­
tinue to protect, of intellectual property rights. 

Mr. HUGHES. But, Doctor, in all candor, I hope that you are the 
Librarian for the next 200 years, but you won't be, and we are talk­
ing about policy, what is good policy. Now it may very well be that 
you can reconcile those issues without too very much difficulty in 
the public interest, but how about the next Librarian of Congress 
when these issues come down the pike? We are going to have, with 
increasing frequency, the problems photographers are having, the 
problems that the software people have alluded to. 

Your major interest, rightfully so, is to make sure that we have 
and continue to have the best library in the world. Now in most 
instances, your interests for that and the interests of developing 
good copyright policy are identical perhaps, but that is not always 
the case. We see some problems already. We saw it back in 1988 
when we modified the law in the Berne Implementation Act. I 
would assume that gave you much heartburn. In fact, as I under­
stand the history of the issue, it was held up for a number of 
months while we argued and debated just how to resolve it, and 
the way we resolved it was to set up a two-tiered system. 

So we already have some conflicts that have developed. It has 
nothing to do with Dr. James Billington and his leadership of the 
Library of Congress, it has to do with policy, good policy, good copy­
right policy. 

Let me ask you some questions, Ralph. On pages 5 and 6 of your 
statement you indicated that in moving supervisory authority over 
the Copyright Office and by eliminating the incentives supporting 
registration we diminish the responsiveness of depositors to the Li­
brary's needs. Can't we cure the regulatory problem by giving the 
Librarian the authority to promulgate regulations under section 
407? 

Mr. OMAN. They are promulgated under the authority of the Li­
brarian today, and I suspect that that would continue under the re­
gime you are proposing. 

The larger question, I think, is whether or not the Register of 
Copyrights will be sensitive to the needs of the Library in a bal­
anced way, in a way that promotes the long-term policies that un-
dergird the copyright laws, and I would think that a change in the 
lines of authority and the giving of an independent authority to 
make demands under 407 to the Librarian would not necessarily 
be the most efficient way of handling the issue. 

Mr. HUGHES. What I am interested in—and the point is, your 
suggestion that making the Register a Presidential appointee 
might somehow lead to a different approach than we currently 
have. If that is true, doesn't that demonstrate that there is some­
what of a conflict between copyright policy and Library acquisition 
policy? 

Mr. OMAN. Of course, under the current regime a copyright reg­
istration deposit satisfies the mandatory deposit, so there is a great 
deal of overlap there in joint recordkeeping, and we do work to­
gether in both areas. 

Mr. HUGHES. But doesn't it indicate some conflict? That is my 
point. 
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Mr. OMAN . The conflict I  see is conflic t that is healthy in promot-
ing th e underlyin g purpos e o f the copyrigh t law . I  don' t thin k yo u 
would wan t i n th e efficien t administratio n o f justice a  Registe r o f 
Copyrights wh o was , a s Cind y Dau b sai d yesterday , i n th e pocke t 
of the copyrigh t industries . Th e court s woul d no t defe r t o ou r cer -
tificates, w e woul d no t hav e th e independen t judgment , w e woul d 
not be promoting the public interest. 

I thin k havin g a  foo t i n th e Librar y camp , th e use r camp , an d 
a foo t in the creativ e communit y cam p is very helpful i n promotin g 
the congressional purpose s enunciated i n the Copyright Act. 

Mr. HUGHES . I  see the conflict , an d let me give you a  good exam-
ple of the kind of conflict that I  am concerned about. 

Have yo u rea d th e writte n statemen t o f the Newslette r Publish -
ers Association, i n particular the appendix , whic h reproduce s a  let-
ter of yours to Mr. Warren dated January 4 of this year? 

Mr. OMAN . I  don't recall tha t specifically , bu t we have ha d man y 
conversations wit h th e Newslette r Publishers , an d I  a m familia r 
with the issues involved. 

Mr. HUGHES . I  wil l giv e yo u th e letter , i f counse l ca n provid e 
that. I n th e lette r t o Mr. Warren, you den y hi s reques t t o us e th e 
Copyright Office' s grou p registratio n procedur e fo r dail y news -
papers. Mr . Warre n publishe s dail y newsletter s an d wil l testif y 
later. You r regulatio n permit s dail y newspaper s t o registe r al l th e 
issues o f a newspape r i n on e mont h o n on e applicatio n fo r on e fe e 
of $4 0 whe n accompanie d b y a  microfil m deposit . Tha t i s a  ver y 
good idea , an d I  suppor t that . I  thin k tha t i s forwar d lookin g an d 
good policy. 

But Mr. Warren come s alon g with hi s dail y newsletters , an d you 
say t o him no , an d th e reaso n yo u gav e hi m i s th e following—an d 
I quote—Th e Library' s interes t i n acquirin g dail y newsletter s ca n 
be full y satisfie d b y a  few purchase s an d mandator y deposit. " The 
group registration i s for voluntary copyrigh t registration unde r sec-
tion 408, isn't it? 

What yo u ar e sayin g ver y clearl y i n th e letter , i t seem s t o me , 
is tha t because th e Librar y can get wha t i t wants fo r it s purposes , 
you are going to deny a request to use a  copyright registration pro -
cedure designe d t o reliev e unnecessar y burden s an d expense s o n 
the par t of copyright owner s wh o are forced t o register thei r works 
in orde r t o preserv e thei r lega l rights . Wha t copyrigh t purpos e i s 
served by such a refusal ? 

Let's b e clea r abou t th e consequenc e o f tha t decision . Wha t yo u 
are telling Mr. Warren i s tha t i f he want s t o make sur e he ca n re-
ceive statutor y damage s an d attorney' s fee s fo r infringement , h e 
has t o register ever y single  da y each of his 1 3 newsletters . Tha t i s 
close t o $9,000 in registratio n fee s alone . Hav e I  missed somethin g 
in that? 

Mr. OMAN . NO . I  thin k yo u hav e lai d ou t th e issue s exactl y a s 
they are , Mr . Chairman . W e have ha d lon g conversations wit h th e 
Newsletter Publishers . W e are , i n hi s case , makin g availabl e th e 
normal procedure s o f th e la w tha t wer e establishe d b y Congress , 
the singl e fee , th e singl e registration . Th e privileg e o f grou p reg -
istration i s a n exceptio n t o th e genera l rul e tha t w e hav e allowe d 
in certai n instance s whe n i t serve s th e long-ter m interest s o f th e 
Library. 
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We undertake to make the changes even though it costs us more 
money, and it is more difficult to examine them. There are admin­
istrative burdens that result, but we are willing to bear those bur­
dens if there is something in exchange. There was something in ex­
change for the daily newspapers, because we got them on micro­
fiche copies, they went directly into the collections of the Library 
of Congress; it was a good deal from the public's point of view. 

The newsletters—the Library is not interested. Why make spe­
cial arrangements for them if we can't make special arrangements 
across the board? That would be your decision to make if you want 
us to reorder our procedures. We would be happy to do that. But 
in this case we decided that there was no good public interest 
served in making that exception to the normal procedures. 

Mr. HUGHES. My only point is that, it is an area where conflict 
exists, where policy decisions that are of interest to the Library of 
Congress are influencing a decision for a copyright owner who 
wants to protect his works against infringement. That is the only 
point I am making. 

Mr. OMAN. I think I should point out that the strongest opposi­
tion to changing the procedures in terms of daily newsletters came 
not from the Library but from the Examining Division of the Copy­
right Office. They are not serving the interests necessarily of the 
Library, they are looking at their own work statistics, and their 
own work flow. 

Mr. HUGHES. I understand. 
Mr. OMAN. But this is an issue that we can reexamine obviously, 

and we will be happy to talk to Mr. Warren and others in this re­
gard. 

Mr. HUGHES. I have gone well beyond my time. 
Does the gentleman from Florida have any more questions? 
Mr. MCCOLLUM. No. 
Mr. HUGHES. OK. I have a number of questions, but we will sub­

mit them to you in writing. 
Let me assure you, we look forward to working with you to see 

if we can't get all the facts out so that as policymakers we can 
make the very best decisions for all concerned—for the Library of 
Congress, for copyright owners, users, and for the American public. 
We want to effect good policy, and we are going to take our time 
to make sure we understand all the problems, all the nuances, and 
it will be very helpful if, instead of making statements about the 
sky is about to fall in, let's get some facts out here and see if we 
can't examine them. We are willing to look at the facts and see if 
we can't work with you in developing good policy, OK? 

Thank you very much. 
Mr. OMAN. Thank you, Mr. Chairman. 
Mr. BILLINGTON. Thank you. 
Mr. HUGHES. Our second panel this morning consists of Art Rog­

ers, an artist, and Richard Weisgrau, executive director of the 
American Society of Media Photographers. Mr. Rogers hails from 
Point Reyes, CA, and is responsible indirectly for the creation of 
the sculpture sitting on the table there and directly responsible for 
the sculpture being here. 
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I want to thank you, Mr. Weisgrau and also Chuck Ossola, for 
your efforts, which is, I think, one of the finest "show and tell" pro­
grams we have had in some time. 

Mr. Weisgrau is intimately involved in copyright issues on behalf 
of photographers and the day-to-day problems they face in enforc­
ing their rights. 

We welcome both of you. You may take your seats at the witness 
table. We have your testimony, which we have read and, without 
objection, will be made a part of the record, and we woula like you 
to summarize, Mr. Rogers and Mr. Weisgrau, so we can get right 
to questions. We have put your statements in the record in full. We 
have read them, so it would be very helpful if you could summa­
rize. 

Why don't we begin with you, Mr. Weisgrau. Welcome. 

STATEMENT OP RICHARD WEISGRAU, EXECUTIVE DIRECTOR, 
AMERICAN SOCffiTY OF MEDIA PHOTOGRAPHERS, ACCOM-
PAMED BY CHARLES D. OSSOLA, ESQ., HUNTON & WILLIAMS 
Mr. WEISGRAU. Mr. Chairman and committee members, coun­

selors, guests of the committee, my name is Richard Weisgrau. I 
am the executive director of the American Society of Media Photog­
raphers. In some of the printed materials in evidence and before 
you, you will see the name "Magazine Photographers." We are the 
same organization, having recently changed our name to keep cur­
rent with the technology. Generally, our association is known as 
the ASMP in the trade. 

On behalf of our panel—Mr. Ossola, our general counsel; Mr. Art 
Rogers, an ASMP member; and his counselor, Mr. Donald 
Prutzman; and Mr. Vincent Striano, the president of ASMP, who 
came all the way from Washington State to sit in on these hearings 
and who singlehandedly directed our organization to look into this 
copyright registration issue 18 months ago—I want to thank you. 

Mr. HUGHES. We thank him for coming, and welcome. 
Mr. WEISGRAU. ASMP has 5,000 members. It has 36 chapters 

across the country; it has members on station in 26 countries; they 
do editorial, news, advertising, and corporate media photography; 
you can find them in the farm fields of Kansas today and in the 
fields of fire of Sarajevo tomorrow. We have placed a copy of our 
book in front of each position there, "10,000 Eyes," and you may 
have that with our compliments. It shows the diversity and quality 
of publication photographers' works. 

Copyright is vital to their interest. This bill is critical to their in­
terest. Without copyright, these people are no more than day work­
ers who are highly educated, who spend years training and devel­
oping skills. With copyright, they are men and women with an es­
tate, contributing to an information age that benefits the public in­
terest. 

I spent 22 years as a working professional and member of the so­
ciety, 8 years on its board of directors, and now 5 as executive di­
rector. I have been in the trenches, and now I have the privilege 
to coach the people in the trenches. I am going to speak to you 
about what is going on out there. I am not going to talk to you 
about what I think nappens, I am going to talk to you about what 
I know happens. 
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The vast majority of photographers simply do not receive the 
benefits of the copyright law when they are infringed. It is a good 
law when everything is working, but when there is an infringement 
it breaks down for photographers. Dorothy Schrader has said the 
ordinary person doesn't understand. I agree with her. All the peo­
ple out there are ordinary people. The vast majority of people don't 
understand, and there is a lot of infringement on account of it. 

I deal with infringement of ASMP members' work on a regular 
basis. I get the phone calls. After determining that they are bona 
fide infringements, I ask the question: "Did you register prior to 
this infringement?" Ninety-nine percent of the time, the answer to 
that question is no. When I explain the principle of actual damages 
and profits, I quickly find that a photographer is not in a position 
to cover the attorney's fees and costs to pursue a litigation to en­
force his or her rights. The fact is that they withdraw from the 
matter usually feeling quite taken and very exposed in the future. 

Photographers can't afford to pursue cases on principle alone; 
they can't get attorneys to take these type of cases on contingency; 
they simply can't function with the present registration require­
ment in enforcing their rights. 

Sometimes I contact infringers on their behalf and attempt to ar­
range a payment. I have actually been told: "Sue me; you will 
never recover enough money to make it worth your while." I have 
been told that by infringers. Photographers almost never pursue in­
fringements. The infringers go unpunished; the copyright owner 
loses, and the infringer wins. The registration requirement is be­
coming a shield for infringers. 

We nave filed supporting histories, and will continue to do that 
while the record is open, which document our position. When a 
photographer does pursue, as in the case of Mr. Rogers, he is in 
for big trouble, and Mr. Rogers will explain that. He took that pho­
tograph which gave birth to that statue. The birth of that statue 
then led to what I consider to be a miscarriage of justice. 

The new technologies—if you read the wonderful book that the 
OTA made in 1985 about the effects of new technologies on the 
copyright system, you quickly come to understand that the rate of 
infringement in this country will increase. These new technologies 
have caused great stress already on photographers. 

In the packets of information we have placed before you, we have 
placed an ad that we cut from a mail order catalog for "The Rip-
Off Artist." "Rip-Off Artist Learns to Read." "Lift a photo, logo, or 
drawing, and transfer it to a report, manual, or article." It's like 
an invitation to steal. You are right, the public doesn't understand, 
but this is how they are advertised to. 

This is a photograph of Niblett, the dog, with his pile of hotdogs, 
also in your packet, taken by our member, Preston Lyon. This is 
a photocopy of a newspaper ad where they scanned his photograph 
identically except for his credit line—they did leave his name out 
of it—and ran this. When this was discovered, Mr. Lyon came to 
us and asked what he should do. He had no registration prior to 
infringement. The actual damages might be the market value of a 
license to reproduce that image. That might be as much as $2,000. 
Mr. Lyon cannot hire an attorney and pursue an infringer with a 
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$2,000 reward at the end of the road. It makes it absolutely impos­
sible for him. 

[Articles appear in the appendix.] 
Mr. WEISGRAU. Last year, Mr. Ossola and I were at a conference, 

on a panel, speaking to electronic publishers. An individual on that 
panel said to the whole audience, "Well, I think photographers' 
works are likely to be priced too high in this new media, so I'm just 
going to steal them, and you won't be able to do anything about it." 
This is an attitude that exists out there. 

We are concerned about the Library of Congress and those is­
sues, but we are concerned about survival of photographers. The 
ASMP has created an organization, the MPCS—that is, the Media 
Photographers Copyright Agency—and it is meant to. imitate the 
music composers' attempts to create licensing agencies within their 
own industry to protect their interests, but we will not be able to 
protect photographers' interests with that agency unless this reg­
istration requirement is changed. 

Photographers don't register. Some can't register. They don't own 
their work product; it is separate from the copyright. They shoot 
the product, and deliver it to the client, and never see it again. 
Some can't because they are out on locations for months at a time, 
shipping materials back to publishers. Those materials are in vast 
circulation long before they ever come home. Some don't because 
they can't afford to. It is money, time, and staff intensive. 

Deadlines dictate to photographers. A photographer can come 
from an assignment with 200 rolls of film. That is 6,000 pictures, 
and the client wants it yesterday. When the photographs are fi­
nally published, it could be months later, and the photographer is 
back in the cycle with another client who doesn't have time to take 
all this material and register it. A photographer can produce more 
copyrightable works in one day than most authors will produce in 
their life. 

The copyright is simply not working for photographers, it is 
working for the infringers. We have heard the argument that the 
Library of Congress needs these deposits. Last year in a meeting 
with the curators of the Prints and Photographic Division of the Li­
brary of Congress, they said to me, "We do not rely upon these de­
posits; we do not want these deposits; most of the material that is 
deposited is not in a form in which we can use it; we do not ask 
to have them sent over here; I think they are sent to somewhere 
in Virginia in a warehouse; we never go there; we don't want to go 
there." When I asked, "How do you get the work?" they said, "We 
identify the works we want and go out and secure them." 

It would seem to me that under 407 they have the perfect vehicle 
to secure any published work they want. All they have to do is 
send a demand letter and say, "Send it in here," if it hasn't been. 
The Copyright Office or the Library of Congress have said they got 
600,000 registered into the Library this year. To me, that says the 
system is a failure. There are millions of registered works. This is 
such a tiny percentage, it says the system doesn't work. If they 
really want them, they ought to find a more effective way. I don't 
think they really want them all though. 
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In my busiest year as a photographer—this is 1981—I created 
300,000 images, of which more than 35,000 were published. I would 
not register Diem. How could I possibly register them? 

We conducted discussions with the Copyright Office, and I must 
say that they have been very cooperative and they have always lis­
tened sensitively to our needs, and we have just published a paper 
to our members and other photographers about bulk registration, 
a new system on videotape. We accepted this gladly because it is 
the last best chance we have. It is not a solution. All photographers 
aren't going to register this way. It becomes almost impossible. Let 
me explain. 

First of all, there is between a $700 and $900 commitment in 
equipment to go and do this. Now, as I told you before, 200 rolls 
of film in an assignment for a photographer out for a week or so 
is not unusual. That would be 6,000 color transparencies. Six thou­
sand color transparencies amount to 80—you put 80 transparencies 
in a tray to project it, and this system requires projecting it and 
then videotaping those images on to the videotape. 

With 80 per tray, 6,000 is 75 trays that have to be loaded, un­
loaded, all the images have to be catalogd, because obviously vou 
have to be able to identify any image that is on the tape. They then 
have to be projected for a time long enough that an examiner can 
identify the copyrightable material—we estimate 2 to 3 seconds at 
a minimum—then the trays have to be unloaded and refilled and 
the next tray loaded and put on. 

I did a little method/time motions work last night and just fig­
ured out, roughly speaking, that if you are really quick you can do 
a tray in 30 minutes and, if you are not, 45. On a 200-roll assign­
ment, you could take between 37V2 hours and 56V2 hours to reg­
ister, according to this system. No photographer can give a week 
up to register his week's worth of shooting. If you take the 300,000 
images I shot in 1981, if I wanted to bulk register them all, I would 
have had to have one person on payroll for an entire year iust 
doing that. I wouldn't have had a profit in my company if I had 
done that. Not to mention the fact that the photographer can't hold 
the film generally that long. People want this film. You don't tell 
a major news magazine, "Oh, excuse me, I can't send the images 
in because I have to register them." Their deadline is tomorrow 
morning. 

They say that the elimination of the registration requirement 
will increase litigation. I can't accept it; I simply can't accept it. I 
have experience with registered photographs. Some photographers 
have registered and have had infringements. I have never seen one 
of those cases go to court. Why? Infringers don't want to play in 
that game. They are not going to come in and go to court. They set­
tle these cases right away if there is a registered photograph. At­
torneys fees keep people out of courts. 

The fact is that if it does go to court, attorney's fees avoid pro­
longed litigation. As they say in the opening pages of this book, the 
common defense against an infringement prosecution is, outspend 
your opponent when he is a small, individual author. Attorneys 
fees would eliminate that and unclog the courts. 

As to the thought that there "might be frivolous lawsuits, a frivo­
lous lawsuit brought by any creator could, as you know, be punish-
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able by fees awarded to the defendant. They are not going to bring 
frivolous lawsuits; besides the fact, even it you get the attorney's 
fees, who wants to give up a couple of years of their life in litiga­
tion to prove a point? They want to stop infringement because it 
damages their work and their.ability to earn a living. 

Additionally, we have seen that strong enforcement is education. 
All you have to do is look at ASCAP in the music industry to see 
how enforcement educates, that it will reduce the amount of in­
fringement. 

Finally, I do not know why the doors to the courthouse shouldn't 
be open to any meritorious litigation. That is really what is going 
on out there, and, as I said, I have been there, and I must say, I'm 
going back tomorrow. The infringers get away with it, and the pho­
tographers find that they can't enforce their rights, and an unen­
forced right is really no right at all. 

This bill really needs broad-based support, and it certainly gets 
it from the creator community, and I'm sure your mail over the 
next months will prove that and the open record as these organiza­
tions and authors write-in will prove that. 

We are not asking the Congress to protect us. All we are asking 
for is to be given the means to protect ourselves. We want the sys­
tem to work. I have volunteered to the Library of Congress cura­
tors to help them secure works from any photographer from whom 
they want them. I would be happy to sit down any time and work 
out better systems, but I can't believe that the photographers' in­
terests in protecting their copyright have to be sacrificed so that we 
can collect more works in the Library. There have got to be other 
ways to collect the works. So I ask you please to speed this bill into 
law and give us the assistance we need. 

Thank you. 
Mr. HUGHES. Thank you very much, Mr. Weisgrau. 
[The prepared statement of Mr. Weisgrau follows:] 
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JOINT BTATEMEMT 07 RICHARD WEI80RAU, EXECUTIVE DIRECTOR 
Or THE AMERICAS SOCIETY Of MEDIA PHOTOGRAPHERS, 

AMD CTTABT.K8 D. OSBOLA, OEHERAL C0UH8EL, 
IH SUPPORT OP H.R. 097, TBS COPTRIOHT RETORM ACT OP 1993 

I. INTRODUCTIO N AND OVERVIEW 

Mr. Chairman, we thank you and the other members of the 

Subcommittee for affording us the opportunity to present this 

testimony in support of H.R. 897, the Copyright Reform Act of 

1993. W e are here to testify on behalf of the American Society 

of Media (formerl y Magazine) Photographers, which is known 

throughout the photographic industry as ASMP. 

ASMP is a trade association comprised of nearly 5,000 of the 

world's finest professional freelance photographers engaged in 

the publication of photographs. Th e work of ASMP members is seen 

every day in magazines, advertisements and other published 

materials throughout the United States and abroad. 

The copyrights in their photographs are the principal 

business assets of ASMP members. Th e rights flowing from 

copyright enable ASMP members to profit from and to control 

republication of their works during their careers. Thi s source 

of income is also often the only retirement fund that ASMP 

members have. 

We are, respectively, the Executive Director of ASMP, and 

the organization's general counsel. Mr . Weisgrau has served as 

Executive Director of ASHP since 1988, and in that capacity is in 

daily contact with the organization's Board of Directors, its 36 

Chapters around the country, and the problems of many of ASMP's 

5000 members. Mr . Weisgrau was formerly a working photographer 
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for 22 years, and served on ASMP's Board of Directors for 8 years 

prior to becoming Executive Director. Altogether, Mr. Weisgrau 

has over 30 years of experience in confronting the commercial and 

legal realities facing a professional photographer in this 

country, over the last five years, Mr. Weisgrau has, as 

Executive Director of ASMP, advised hundreds of ASMP members on 

how to protect their copyright rights, and he has attempted to 

negotiate settlements of numerous infringement disputes involving 

the unauthorized use of ASMP members' photographs. 

Mr. Ossola is a copyright lawyer in private practice who has 

represented ASMP on copyright matters since 1986, and who added 

general counsel responsibilities to his representation of ASMP in 

1991. Mr. Ossola represented ASMP in its effort to achieve 

reform of the work made for hire provisions of the copyright laws 

(S. 1253 in the 101st Congress), and also represented ASMP as 

well as 45 other organizations in support of the artist's 

position in Community for Creative Non-violence v. Reid. 490 U.S. 

730 (1989), which rejected the argument that a freelance artist 

should be considered the work for hire "employee" of the party 

that commissioned him simply because of that party's right to 

supervise and direct the artist's efforts. Mr. Ossola has worked 

with Mr. Weisgrau in attempting to resolve many copyright 

disputes involving ASMP members, and he has also represented 

individual ASMP members, as well as a broad array of other 

individual and corporate clients, in copyright litigation 

throughout the United States. 
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ASMP believes that H.R. 897 is the most important copyright 

legislation to be Introduced in the Congress in many years, and 

we strongly urge its prompt passage by the House and of the 

companion bill, S. 372, by the Senate. The bill makes available 

to all copyright owners, not just those with the resources and 

staff to promptly register copyrighted works, two critically 

important remedies for the violation of copyright rights— 

statutory damages and attorneys' fees. Under the present system, 

most ASMP members, and their counterparts in other creative 

disciplines, are unable to secure the benefits of these remedies 

in enforcement actions because they cannot comply with the 

burdensome requirements of section 412. As a result, most ASMP 

members, like other individual and small business copyright 

owners, are precluded from taking enforcement action against 

infringers. For ASMP members, Mr. Chairman, the copyright system 

often does not work, and the principal culprit is section 412. 

Professional photographers in particular have a compelling 

and urgent need for elimination of this bureaucratic requirement, 

because they produce thousands of copyrighted works a year that 

cannot possibly be registered at all, much less in a timely 

fashion, without a staff to process and organize for 

registration many thousands of photographs, ASMP members do not, 

and physically cannot, register the vast majority of their works. 

The enormous amount of time involved in preparing registration 

applications, and the expense required to produce deposit copies 

of each image registered, are far beyond the means of most 
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working photographers. Furthermore, as your introductory 

statement recognized, many photographers find it impossible to 

register their works at all because the unprocessed film that 

they send to their clients is often not returned to them, or at 

best occurs many months after the photographs have been 

published. And without deposit copies of photographs that are 

required to file a complete registration application, many ASMP 

members are unable ever to register their works, and thus cannot, 

as a jurisdictional matter, file suit against infringers under 

present law. 

Nor can the argument that section 412 must be retained to 

preserve the collection of the Library of Congress stand in the 

way of this reform. Host photographs are not registered under 

the current system, and thus the argument that the Library would 

be deprived of access to deposit copies of photographs if section 

412 were eliminated is illusory. Moreover, even for the 

relatively few photographs that are registered, the Library is 

neither aware of what comes into the Copyright Office, nor is it 

interested in the vast majority of what is sent in as deposit 

copies. The Photography and Prints Division of the Library has 

told us that they have no systematic way of tracking the 

photographs deposited in connection with registration 

applications. Not only does the Division not know what comes in 

the door, it has no genuine interest in photographs filed in the 

Copyright Office as a means of expanding the Library's 

collection. 
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The timely registration requirement serves no legitimate 

public benefit, and imposes enormous hardship—in terms of both 

time and expense—upon ASMP members and other individual authors. 

The requirement persists, despite United States adherence to the 

Berne Convention, as an obstacle to the enforcement and 

vindication of the copyright rights of individual authors in this 

country—an obstacle not faced by foreign authors who are exempt 

from the registration requirement as a result of the 1986 

amendments to the Act. He should no longer maintain a system 

that makes it harder, rather than easier, to protect the 

copyright rights of individual authors, who as a group constitute 

the vast majority of copyright owners in thi6 country. The bill 

sensibly provides for reform that will reverse that circumstance, 

and instead facilitate the enforcement of copyright rights by 

United States authors. 

Accompanying out statement are several individual statements 

from photographers and an illustrator that highlight the need for 

the meaningful reform that would be achieved by H.R. B97. While 

the hearing record remains open, we anticipate the submission of 

other statements from individual ASMP members and others whose 

experience with the copyright system shows the vital importance 

of effective remedies, which are unfortunately absent in most 

cases under the present system. And we commend to the 

Subcommittee the experience of ASMP member Art Rogers, whose 

testimony vividly shows why rights without effective remedies are 

of little practical value in the real world. 
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II. THE CRITICALLY IMPORTANT REMEDIES OF STATUTORY DAMAGES AND 
ATTORNEYS' FEES SHOULD BE AVAILABLE TO ALL COPYRIGHT OWNERS 
IN ORDER TO MAKE COPYRIGHT RIGHTS ENFORCEABLE 

H.R. 897 proposes to eliminate section 412 of the Copyright 

Act, which requires copyright owners to register their works 

before infringement commences (or within three months of 

publication for published works) in order to be eligible to claim 

statutory damages and attorneys' fees. 17 U.S.C. $ 412(1), (2). 

This simple act of removing the timely registration obstacle to 

the availability of these remedies will mean that copyright 

rights will be enforceable for the first time for the vast 

majority of individual authors, including ASMP members. 

A. History Of Section 412. 

The requirements imposed by section 412 are of relatively 

recent vintage, having been introduced into the Copyright Act as 

part of the 1976 amendments. Under section 25 of the 1909 Act, 

the copyright proprietor of a registered, published work was 

entitled to recover actual damages and the profits earned by the 

infringer, or in the alternative "such damages as to the court 

may, in its discretion, allow the amounts as hereinafter 

stated...." 1909 Act. Sec. 2Mb). Certain minimum and maximum 

amounts of these statutory damages were prescribed by the same 

provision of the Act. Id. 

Similarly, section 40 of the 1909 Act vested the courts with 

the discretion to award reasonable attorneys' fees to the 
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prevailing party.V Copyright owners were not required to 

register their works prior to infringement in order to be 

eligible for an award of attorneys' fees in the event liability 

was proved. 

The 1976 Act introduced a new requirement, which in effect 

was a condition precedent, that had to be met even in order to be 

eligible for an award of statutory damages and attorneys' fees. 

Section 412 was intended to respond to the elimination of the 

requirement in the prior law that all published works be 

registered. It was conceived as a way to establish a practical 

inducement to the registration of published works. H.R. Rep. No. 

94-1476, 94th Cong., 2d Sess. 158 (1976). As for unpublished 

works, the rationale stated in the House Report was that the 

copyright owner "should not be given special statutory remedies 

unless the owner has, by registration, made a public record of 

his copyright claim." Id. 

It is clear from the House Report that Congress believed 

that copyright plaintiffs would be able to secure injunctive 

relief to prevent infringement, and to recover actual damages and 

profits from infringers even where the "special remedies" of 

statutory damages and attorneys' fees were not available. 

Unfortunately, however, experience over the 15 years the 1976 Act 

has been in effect has shown that for individual authors and 

small business proprietors of copyright, the "usual" remedies are 

1/ In contrast, the 1909 Act provided that "full costs shall 
be allowed...," thereby making the award of costs mandatory. Sec. 
40. 
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ineffective in the absence of the "special" remedies. In short, 

individual authors and small business owners of copyright cannot, 

in the vast majority of cases, file suit to obtain preliminary or 

permanent injunctive relief, or to recover actual damages and 

profits, unless they have the option of electing statutory 

damages and unless their attorneys' fees may be recovered from 

the defendant if the plaintiff prevails. 

B. The Importance Of Statutory Damages And Attorneys' Fees 
In Copyright Infringement Litigation 

The experience of ASMP members over the last 15 years has 

plainly shown that unless statutory damages and attorneys' fees 

can be recovered, copyright rights simply cannot be enforced. On 

a weekly basis, ASMP headquarters, and its Executive Director 

personally, receives information and documentation of 5-10 new 

infringements of the rights of ASMP members. The first question 

asked of ASMP members complaining of infringement is invariably: 

"Do you have a registration in place prior to infringement?", 

and, just as predictably, the answer is no in the vast majority 

of cases. From that point forward, the rest of the details— 

unfortunately including the egregiousness of the conduct and the 

willfulness of the infringer—are merely academic, for it is 

clear that the photographer simply cannot afford to litigate the 

matter. Indeed, even if ASMP were to lend its financial support 

to the member whose rights have been infringed, it is unlikely 

that the litigation can be justified as an economic proposition 

if the legal fees cannot be recovered. 
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As a result, infringers most often are undeterred by the 

threat of an enforcement action, which they know is a mere empty 

threat in the vast majority of cases for one overriding reason— 

the prospective plaintiff cannot recover statutory damages and 

attorneys' fees even if he or she proves liability. The simple 

reality is this: if attorneys' fees and statutory damages can be 

recovered, the individual and small business copyright owner is 

empowered to take enforcement action against infringers; and 

absent such remedies, enforcement is economically unjustifiable 

or altogether impossible. This is so for several reasons, all of 

them rooted in the reality of copyright litigation. 

First, the foremost goal of most copyright plaintiffs is to 

obtain an injunction preventing continuation of the infringement. 

Monetary damages, except in the relatively rare case of obviously 

profitable infringement, are normally a secondary consideration 

for copyright plaintiffs who simply want the infringer to stop 

the illegal activity. But unless the individual or small 

business copyright plaintiff has substantial resources, he or she 

cannot afford to file an infringement action to obtain a 

preliminary or permanent injunction unless the fees associated 

with proving infringement will most likely be paid by the 

infringer. The practical reality is that the copyright plaintiff 

cannot stop the infringer unless this remedy is available—and 

infringers know, and take advantage of, that truth. 

Socond. most infringements do not involve large financial 

stakes from the standpoint of provable actual damages, or obvious 
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and substantial profits.2/ It is often difficult, as Congress 

recognized in making statutory damages available in the first 

place, to prove any actual lost sales for which a causal 

connection with the infringing activity can be established. And 

where actual damages can be shown, they are most often 

negligible, or at the very least dwarfed by the costs of 

litigation. Insofar as the defendant's profits are concerned, 

they too are usually difficult to prove in the courtroom, and are 

more often than hot far less than the costs of litigation.^ 

Thus when a copyright plaintiff sits down to decide whether 

the high costs of obtaining injunctive relief and recovering 

provable damages can be economically justified,*' the answer 

2/ For example, the plaintiff in Branch v. Oailw t Mather. 
Inc.. 772 F. Supp. 1359 (S.D.N.Y. 1991), succeeded in proving 
infringement, but was awarded profits of Si by the jury. 
Fortunately for the plaintiff, he was able to elect statutory 
damages before judgment was entered, and he ended up with a 
$10,000 damages award. Had statutory damages been unavailable, 
as they are in most instances of infringement, the plaintiff 
would have recovered nothing despite proving infringement. 

2' Furthermore, despite the fact that S 504(b) only requires 
the plaintiff to prove gross revenues of the infringer and then 
shifts the burden to the defendant to prove deductible costs, the 
profits trial usually requires the plaintiff to retain one or 
more experts (if only to counter the defendant's creative profits 
calculation), and thus is very costly. As any lawyer who has 
represented a copyright plaintiff knows, expert testimony—often 
at hourly rates higher than the lawyer's—is a necessity if the 
defendant presents its own damages expert. But few individual 
and small business copyright litigants can afford to hire 
competent damages experts, and thus their chances of success on 
profits questions is often seriously compromised. 

-' Even preliminary injunctions, which are the fastest and 
most cost-effective means of resolving copyright disputes, often 
involve considerable discovery and sometimes require an 

(continued...) 
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almost always is no if attorneys' fees and statutory damages 

cannot be recovered—and the infringer goes free. Absent the 

ability to recover statutory damages and attorneys' fees, the 

costs of infringement litigation usually exceed the amount in 

controversy, and thus cannot be borne by individuals and small 

businesses. 

Third, for those relatively few individual and small 

business copyright owners who take on the challenge of an 

enforcement action without the ability to recover attorneys' fees 

and statutory damages, they face the prospect of extraordinary 

financial sacrifice even if thev win. If the defendant knows 

that the plaintiff cannot recover his attorneys' fees, there is 

often a strong incentive to drag out the litigation until the 

plaintiff's limited financial resources are exhausted, and he 

either gives up or settles for a nominal amount that may not even 

cover the legal expenses. The sobering experience that ASMP 

member Art Rogers has had over the last three and a half years 

litigating an infringement case against a willful infringer, 

which is discussed at length in Mr. Rogers' separate testimony, 

is a current example of the depletion of resources and life 

*' (...continued) 
evidentiary hearing. It is not unusual for the legal fees 
associated with securing a preliminary injunctive to exceed 
$10,000, with the associated costs (such as transcript fees) 
often half as much. And even if the preliminary injunction is 
granted, the litigation may continue, and the fees and costs can 
easily exceed $50,000 and even $100,000 if the case goes to trial 
or settles close to the trial date. Few individual and small 
business plaintiffs can afford these litigation costs, even in 
cases where the infringement is clearly willful and ongoing. 
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savings that the individual plaintiff faces if he cannot recover 

his legal fees and related litigation expenses from the guilty 

defendant. 

Fourth• individual and small business copyright owners find 

it difficult to find a lawyer to represent them—and especially 

to represent them well—if statutory damages and attorneys' fees 

cannot be recovered. If recovery of legal fees is impossible, 

most lawyers are reluctant to take on an infringement case unless 

the amounts likely to be recovered exceed the costs of bringing 

the action. As explained above, that usually is not so in most 

copyright litigation, and thus taking on the matter, even on a 

contingency arrangement, is a distinctly uninviting prospect for 

the lawyer. ASMP unfortunately has found that access to legal 

representation for photographers is extremely limited in 

infringement matters unless eligibility for statutory damages and 

attorneys' fees exists. 

C. Despite Their Practical Importance, Statutory Damages 
And Attorneys' Fees Almost Always Are Not Available To 
ASMP Members And Other Individual And Small Business 
Copyright Owners 

Section 412 of the Act is not working as intended, and is 

having the counterproductive effect of discouraging individual 

and small business copyright owners from protecting their rights. 

The plain reality is that the vast majority of ASMP members, and 

indeed of individual authors and copyright owners working in 

disciplines other than photoqraphy. do not and cannot register 

their works because they lack, the resources and time to do so. 

This is not a matter of choice, it is a matter of reality, of the 



281 

everyday pressures that confront the working photographer or 

other professional in his or her career. There is no point in 

continuing to debate the academic proposition that photographers 

and other individual authors should register their works, for it 

is clearly apparent, as the Copyright Office has acknowledged to 

us, that they do not do so even under the current regime. Thus 

elimination of the registration requirement as a condition 

precedent for entitlement to statutory damages and attorneys' 

fees would not, in reality, change the status quo with respect to 

registration practices of individual authors: the vast majority 

do not register now, and they would not register if section 

411(a) was revised as the bill proposes. 

The importance of statutory damages and attorneys' fees 

notwithstanding, ASMP members find it impossible to register 

their works before the commencement of infringement, and the vast 

majority of them do not do so on any systematic basis. This is 

true for a variety of practical reasons: 

1. The sheer volume of output bv photographers 

precludes timely registration. ASMP photographers shooting for 

publication produce an enormous volume of work over the course of 

a year. In this respect, photographers are uniquely burdened by 

the registration-before-infrinqement requirement. On the 

average, a busy publication photographer creates many hundreds of 

images per assignment, and may create several thousand images per 

month. It is not unusual for an ASMP member to shoot well over 

50,000 images annually, and that output represents just what he 
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shoots on assignment, and does not include what he or she shoot 

on his or her own. No creator working in other disciplines 

produces such a voluminous portfolio of copyrightable works, and 

that fact alone puts photographers in an especially vulnerable 

position with respect to compliance with the registration-before-

infringement requirement. 

2. The photographer has no staff, and he or she is 

often on the road in some distant location. Like most individual 

authors and small business people, the vast majority of working 

ASMP members do not have any staff to handle copyright 

registrations. In this respect, photographers and other 

individual authors are in a much different position than are 

publishers, which normally have the size and resources to assign 

the responsibility for registering their published works to one 

or more employees. If registration is to be done at all by ASMP 

photographers, they must do it themselves, and they find it 

impossible as a practical matter to do so. 

By its nature, publication photography often requires the 

photographer to shoot on location for extended periods, and to 

travel extensively from one shoot to another. He or she is 

simply not in the office enough to handle the time-consuming task 

of filling out registration forms and making deposit copies of 

each image to be registered in the Copyright Office. 

3. Photographers cannot register because they often do 

not have anything to deposit. Registration cannot be achieved 

unless a deposit copy of the work to be registered accompanies 



283 

the registration application. In many instances, however, 

photographers do not have film or negatives in their possession 

in order to comply with the deposit requirement. When shooting 

on location, many photographers are required to send their many 

rolls of exposed but unprocessed film to the client by overnight 

mail, and thus never see the photographs that result. It is not 

unusual for the film to be lost or damaged before it is returned 

to the photographer, if indeed that ever occurs at all. And even 

if it does occur, the return of prints or transparencies usually 

does not take place until well after the expiration of the three-

month grace period for published work established by section 412. 

4. Group registration of photographs is of limited 

value, and is unlikely to be effective in overcoming the 

practical obstacles to timely registration. ASMP has recently 

published and distributed to its members a "White Paper" on 

copyright registration of photographs. (A copy is attached to 

this statement). The purpose of the paper is to emphasize the 

importance of timely registration in preserving the vital 

remedies of statutory damages and attorneys' fees, and to provide 

photographers with the best possible information on how to most 

efficiently register their works. 

The White Paper was in part an outgrowth of ASKP's 

discussions with the Copynqht Office with respect to greater 

reliance on group registration of photographs as a means of 

inducing more photographers to reqister their works—and thus be 

better positioned to enforce their rights. ASMP appreciated the 

70-657 0-93-10 
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willingness of the Copyright Office, and even of the Register 

himself, to work with us to develop the most efficacious group 

registration procedures achievable under current law. But we 

know that what emerged from this process, while perhaps the best 

that can be achieved under current law, will not, in the real 

world, result in a material change in photographers' registration 

practices. 

• Group registration is available for published photographs 

only under limited circumstances that make it, in the words of 

ASHP's White Paper, "not very feasible as a safeguard system to 

protect one's rights." The requirement that a published 

photograph in a group registration be first published as a 

contribution to a collective work within a 12 month period is 

itself enough to make this procedure of extremely limited value 

to most photographers. 37 C.F.R. S 202.3(b)(6)(i)(c). Moreover, 

even if the law were changed to make group registration of 

published photographs easier, photographers would still have to 

deposit a copy of each published photograph, and that burden 

alone--given the volume of published photographs and the time and 

expense required to put together deposit copies—is 

insurmountable. 

• Croup registration of unpublished photographs is subject 

to fewer restrictions, but the deposit requirements associated 

even with those registrations are prohibitively expensive and 

burdensome. While hundreds of unpublished photographs could, in 

theory, be registered in a single group registration, the deposit 
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requirements—which the Copyright Office states that it could not 

waive—remain extraordinarily daunting to the individual 

photographer. The White Paper lays out several deposit options 

for photographers to utilize in group registrations of 

unpublished photographs, but even the most inviting of them— 

recording the images on a videotape—requires a substantial 

investment in equipment (camcorders are not cheap) and an even 

greater investment of precious time." 

ASMP has no criticism of the Copyright Office on this issue, 

and indeed appreciated the cooperation the Office extended. 

Rather, as the bill recognizes, the problem lies with the statute 

itself, which the Office, of course, cannot change. That problem . 

consists of the unavoidable reality that no matter how "easy" 

registration is made for photographers and other individual 

authors, it will remain expensive, burdensome and impossible to 

comply within a timely fashion as required by section 412. As a 

result, unless the law is changed as proposed by H.R. 897, 

statutory damages and attorneys' fees will remain unavailable to 

most copyright plaintiffs, and thus most infringements will be 

tolerated by frustrated copyright owners. 

s/ The Copyright Office has expressly approved the use of the 
videotape as a deposit option for group registration of 
unpublished photographs, and is aware that ASMP is encouraging 
its members to utilize that deposit format. The acceptability of 
the videotape format for group registration deposits of 
unpublished photographs reaffirms the reality that the Prints and 
Photographs Division of the Library of Congress has no genuine 
interest in the photographs deposited in the Copyright Office. 
It would be difficult to argue that the Library may have some 
legitimate interest in acquiring copies of the videotaped 
recordings of photographic images. 
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D. Strong Policy Considerations Favor The Elimination Of 
The Registration Requirement As A Condition Precedent 
For Recovery Of Statutory Damages And Attorneys' Pees 

ASMP is most interested in making sure that the copyright 

laws are effective for photographers and other creators in 

practice, not just in theory. That is, unfortunately, not true 

today, and it has not been true for many years. 

He do not claim that the unavailability of statutory damages 

and attorneys' fees is the only reason why copyright rights 

cannot be enforced by photographers against infringers. As ASMP 

has stated before in testimony before the Senate and in briefs 

before the federal courts, the work made for hire provisions of -

the copyright law work great hardship on ASMP members and other 

freelancers by unfairly and permanently depriving them of their 

rights of authors and of the benefits of copyright ownership. 

And we do not deny that in some cases, infringement litigation is 

simply impractical or ill-advised even if statutory damages and 

attorneys' fees are available. 

We do claim, however, and we have the day-to-day experience 

to prove it, that infringement litigation is out of the question 

for the overwhelming majority of ASMP members for one simple 

reason—they cannot recover attorneys' fees and statutory 

damages. We further clan that the practical result of this 

phenomenon is that copyrights are, for most authors, simply 

unenforceable in the courts, and that copyright rights are 

infringed with impunity on a daily basis. We respectfully 

suggest that this should not be so, and that our copyright system 
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ought to work not only for the copyright industries, but for 

other equally deserving copyright owners who lack the resources 

to register on a timely basis and to protect their rights in the 

courts. We further suggest that the bill would go a long way 

toward making the system work better for individual authors and 

small business owners, and that the ultimate beneficiary of the 

changes it would introduce will be the public. 

We believe several policy considerations strongly favor 

enactment of the bill: 

1. As a matter of equity and sound copyright policy, 

statutory damages and attorneys' fees should be available to all 

copyright owners. These remedies should not be dispensed only to 

those copyright owners with the resources and staff to register 

all of their copyrighted works on a timely basis. The copyright 

laws should reflect a public policy in favor of protecting 

copyright rights and discouraging infringers regardless of the 

economic circumstances of the copyright owner, and without 

requiring compliance with bureaucratic formalities. Congress has 

already recognized, by authorizing the award of statutory damages 

and attorneys' fees, that these remedies further the objectives 

of the Copyright Act. "The broad discretionary power given 

courts to make such an award [of statutory damages] serves the 

dual purposes of the Copyright Act: to compensate copyright 

owners and to provide a deterrent for would-be infringers." 
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Lauratex Textile Corn, v. Allton Knitting Mills. Inc.. 519 F. 

Supp. 730, 733 (S.D.N.V. 1981)." 

2. The availability of statutory damages and 

attorneys' fees will force more settlements, and will do so more 

quickly. We can say from personal experience that when an 

infringer is faced with the prospect of paying both their lawyers 

and ours, they are suddenly more interested in negotiation rather 

than litigation. On several occasions, we have been involved in 

negotiations where we reminded the infringer that his litigation 

costs would likely include two sets of legal fees (the 

infringer's and ours), and that the expensive proposition of 

proving profits would be avoided by simply asking the court to 

award statutory damages based on, among other things, the extent 

to which the infringing conduct is found to be willful. In these 

instances, we were able to negotiate a fair settlement because 

the infringer recognized that it was more cost-effective, and 

less risky, to settle the matter rather to litigate it—and to do 

so before the legal fees, which the infringer would likely be 

held responsible for, mounted. Indeed, in our experience the 

availability of these remedies often makes it far easier to 

settle an infringement dispute without filing suit, because the 

infringer stands to pay the entire cost of litigation if it goes 

forward. 

" gee also McCulloch v. Albert E. Price. Inc.. 823 F.2d 316, 
323 (9th Cir. 1987) ("Because section SOS is intended in part to 
encourage the assertion of colorable copyright claims, to deter 
infringement, and to make the plaintiff whole, fees are generally 
awarded to the prevailing plaintiff."). 



289 

3. Digital technology and electronic publishing will 

make effective enforcement of copyright rights even more 

Important in the future. Changes in technology and publishing 

media will make it far easier for infringers to use copyrighted 

works such as photographs without authorization and without 

paying compensation. In the photography industry, this is 

already apparent. Images can easily be digitized with hand-held 

scanners, which some retailers do not hesitate to advertise as 

highly effective in copying the works of others. One scanner, 

referred to by the manufacturer as the "Rip-off Artist OCR", 

appeared recently in one trade publication under the following 

slogan: "Rip-Off Artist Learns to Read!" (Copy attached). The 

text of the ad invited the prospective customer to "snatch a 

photograph...", and "lift a photo, logo or drawing and transfer 

it to a report, manual or article."-' 

Once scanned, photographs and other copyrighted material can 

easily be manipulated to suit the intended uses of the infringer. 

In some instances, the digital manipulation is so complete as to 

make the original work virtually unrecognizable', but we have 

already been informed of several cases in which photographs were 

obviously used to create infringing derivative works. 

The anticipated explosion of electronic publishing over the 

next decade and into the 21st century will also make effective 

enforcement of copyright rights more important than ever for all 

-' Buried deep in the text of the ad was a brief and half­
hearted admonition to the reader to "please get permission and 
credit the source before you begin to scan copyrighted material." 
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copyright owners, big and small. Many commercial publications 

are already available on CD-ROM or through on-line services, and 

the distribution of an enormous variety of entertainment 

products—many df them incorporating photographs and other visual 

images—through electronic media will occur in the not-to-distant 

future. Photographs are already included in many electronic 

media products available for educational uses, and ASMP 

anticipates that the demand for photographs in entertainment 

media will increase rapidly in future years. 

In order to serve the new market for electronic media 

products, and to deal with the multitude of enforcement problems 

that may result from widespread electronic distribution of 

photographs and the capabilities of scanning technology, ASMP. has 

recently established a new subsidiary, which will operate under 

the name Media Photographers' Copyright Agency (MPCA). MPCA will 

negotiate licenses with electronic publishers on behalf of ASMP 

members, who collectively own the rights to millions of high-

quality, marketable images. MPCA will also be expected to police 

compliance with license agreements and to take action against 

infringers who appropriate copyrighted images without permission. 

The assets to be licensed.by MPCA—the copyrights of ASMP 

members—will be substantially diminished in value if widespread 

.piracy is tolerated. This legislation will make it possible for 

the new agency, to undertake enforcement action against 

infringers, and to wield the threat of meaningful sanctions 

against infringers both as a means of deterring further illegal 
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activity, and of inducing settlement of infringement claims short 

of litigation. 

4. The bill will facilitate enforcement of copyrights, 

and thereby ancouraoe respect for copyright rights and deter 

infringement. The bill will have an immediate and significant 

impact on the integrity of our copyright system. By making 

copyright rights enforceable, the bill will subject infringers to 

substantial costs if they violate the rights of copyright owners, 

and especially if they do so knowingly or in reckless disregard 

of the owners' rights. Knowing that they will pay the price for 

their illegal activity, infringers will be inclined to settle 

legitimate infringement claims quickly and fairly. Moreover, 

those who are considering using copyrighted works without 

permission will be forced to think long and hard about whether it 

is worth it to risk substantial financial penalties if they are 

caught—or whether it is wiser to negotiate permission to use the 

works from the copyright owners. The overall objective of the 

copyright system ought to be to encourage respect for copyright 

rights, and to make sure that infringers will pay an 

appropriately stiff price if they violate those rights. H.R. 897 

will make that objective far more attainable than it has been in 

the past. 

5. The bill will not displace the discretion of the 

federal courts in making awards of statutory damages and 

attorneys' fees. The bill does not guarantee that any copyright 

plaintiff will receive a substantial award of statutory damages 
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if infringement is proved. Nor does the bill guarantee copyright 

plaintiffs that they will be entitled to an award of attorneys' 

fees if they prevail in the litigation, or if so how much of 

those fees will be awarded. Instead, the bill simply makes it 

possible for all copyright owners to recover statutory damages 

against infringers,2/ and for them to be eligible to receive an 

award of attorneys' fees. It will still be up to the court to 

decide how large the award of statutory damages should be within 

the guidelines set forth in the statute. And it will still be 

the court's decision whether an award of fees is appropriate in 

any given case, and further how much that award should be in 

light of prevailing rates, the complexity of the issues, the 

conduct of the defendant and other equitable considerations. 

Under current law, which would not be changed by the bill, 

the courts are authorized, but not required, to award attorneys' 

fees to the "prevailing party" in copyright litigation. 17 

U.S.C. $ SOS. In practice, many courts routinely award 

attorneys' fees to prevailing copyright plaintiffs, and they do 

it in recognition of the strong public policy in favor of 

protecting copyrights: "Attorneys' fees are awarded in order to 

assure equal access to the courts, to provide an economic 

*' It may be that the court wii; award the minimum amount of 
statutory damages to the copyright plaintiff, which under present 
law is $500. 17 u.S.C. $ S04(c)(D. In other cases, the court 
is authorized to award up to 520,000 in statutory damages, taking 
into account the particular circumstances of.the case. Id. 
Where the infringer is found to have acted willfully, the court 
can increase the award of statutory damages up to a maximum per 
work infringed of $100,000. Id. $ 504(c)(2). 
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incentive to challenge infringements and to penalize the losing 

party."2/ The amount of the attorneys' fee award is also 

wholly discretionary with the court (the statute merely instructs 

that the award should be "reasonable"), and often reflects a 

variety of factual considerations arising from the specific 

circumstances of each case. 

Infringers know that in cases in which the copyright 

plaintiff is eligible for an award of attorneys' fees, they will 

in all likelihood be required to pay a substantial proportion of 

the plaintiff's attorneys' fees if infringement is proved. In 

addition, of course, they will have to pay their own lawyers' 

fees to defend the case. The bill would simply require 

infringers to face this prospect of a "double-barrelled" payment 

in every case in which infringement is proved by a copyright 

owner. Neither the plaintiff nor the defendant will know for 

sure whether attorneys' fees will be awarded to the copyright 

owner if he prevails, but at least some proportion of the 

plaintiff's fees will likely be assessed against the infringer— 

and the infringer's counsel will be well aware of that 

likelihood. The beneficial result of this pressure will be to 

deter infringers, to facilitate enforcement of copyright rights, 

and to require those that commit illegal copying to pay a severe 

enough price for their misdeeds that they will be induced to 

s/ Branch v. Ooilw t Mather. Inc.. 772 F. Supp. at 1365, 
Citing, Oboler v. Goldin. 714 F.2d 211, 213 (2d Cir. 1983). 
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settle the matter promptly without the need for prolonged 

litigation. 

6. Th e bill will not adversely affect the acquisition 

practice? of the Library of Congress. An y suggestion that 

elimination of the registration-before-infringement requirement, 

and indeed of the mandatory registration provision itself, will 

somehow hamper the efforts of the Library of Congress to acquire 

works for its collection fails to take account, of some basic 

facts. 

• Firs t and foremost, most copyright owners do not register 

their works even under present law. A s noted above, we estimate 

that 95% of ASMP members do not. ever register their photographs 

in the Copyright Office. Further , we estimate that over 99% of 

the copyrighted photographs produced by ASMP members are not ever 

registered in the Copyright Office. Othe r organizations 

representing the interests of individual and small business 

copyright owners will no doubt be reporting similar statistics. 

Thus at the present time, the Library does not, through deposits 

submitted with copyright registration applications, have access 

through the Copyright Office to the vast, majority of copyrighted 

works created in this country. I n light of this reality, the 

proposed changes offered by the bill will have no practical 

effect on the Library's collection. 

• Second , we know from our discussions with the Prints and 

Photographs Division of the Library of Congress that it does not 

systematically review the deposits accompanying the applications 
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to register copyrights in photographs. In fact, we were told by 

representatives of that Division that they do not have any true 

grasp of the volume, content or quality of the photographs 

submitted for registration in the Copyright office. Further, we 

were informed that the Prints and Photographs Division does not 

use the deposits submitted in connection with copyright 

registration applications as sources for making acquisition 

decisions. Rather, we were advised that the Library relies upon 

other sources, including the private art market, to determine 

which photographs it may be interested in acquiring for its 

collection. In sum, as relayed to us by the Library itself, 

there is little or no relationship between the photographs 

deposited in the Copyright Office as part of registration 

applications and the acquisition policies and practices of the 

Library with respect to photographs. 

• Third, as you acknowledged in your statement accompanying 

the introduction of the bill, it would preserve the current 

requirement set forth in section 407 of the Act that copyright 

owners submit copies of published works to the Copyright Office 

for the benefit of the Library of Congress. Thus, to the extent 

that the Library has an interest in the works submitted in 

compliance with this requirement, that interest is preserved. 

7. The bill will not discourage those who register now 

to continue their practice of registration. There is every 

reason to believe that publishers, oajor corporations and other 

segments of various copyright industries will continue to 
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register their works even if registration is permissive as the 

bill proposes. Further, for those relatively few individual 

authors and snail businesses that do take the tine and effort 

routinely to register their works, the proposed changes in the 

law will not induce them to change that practice. 

• The bill would not eliminate all incentives to register, 

but merely the ones—statutory damages and attorneys' fees—that 

must be available if copyright rights are to be enforceable. For 

example, the evidentiary benefits of registration afforded by 

section 410(c) would be preserved. It is certainly beneficial to 

copyright owners, especially those who have recourse to the 

courts to seek preliminary injunctions against infringers, to 

register their works within five years of publication in order to 

have the validity of the copyright and of the facts stated in the 

application presumed. For most copyright owners with substantial 

means and the staffs available to handle registrations, this 

benefit alone is likely to be a strong incentive to the 

continuation of existing registration practices. Furthermore, it 

is undeniably helpful to the copyright plaintiff to have a public 

record of his or her work on file with the Copyright Office in 

the event of a dispute concerning the authenticity or authorship 

of the work. Thus those copyright owners desirous of making such 

a public record will still be free to do so under the proposed 

bill, and there is no reason to believe that the situation will 

be different if the legislation is enacted. 
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• There is, however, a basic difference between these 

benefits and the remedies of statutory damages and attorneys' 

fees, and that difference is again rooted in the real world of 

copyright enforcement and litigation. The fact is that copyright 

owners can and do file infringement actions even without the 

evidentiary benefits of section 410 (c), or the "public record" 

benefit of a preexisting registration (they usually register 

shortly before filing suit). But very few copyright owners, 

especially individuals and small businesses, can afford to 

litigate against even the most willful of infringers unless those 

owners can recover their attorneys' fees and obtain an award of 

statutory damages without the necessity of a profits trial. 

Taking these realities into account, it makes sense to preserve 

those inducements to registration that can fairly be described as 

discretionary and non-essential. At the same time, however, it 

is absolutely necessary—if copyright rights are to be meaningful 

for the majority of authors—to insure the availability of viable 

and effective remedies if the copyright plaintiff is successful. 

III. THE MANDATORY REGISTRATION REQUIREMENT OF SECTION 411(a) 
SHOULD BE ELIMINATED ; 

Most of the considerations justifying elimination of the 

timely registration requirement established by section 412 apply 

with equal force to the need to make the entire registration 

system permissive rather than mandatory. There are, however, a 

few additional factors which confirr. this view. 
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A. Compliance With Section 411(a) Entails Costs That Are 
Not Outweighed Bv Any Public Benefit 

Section 411(a) requires United States copyright owners to 

file a registration application' before filing an infringement 

action in federal court. 17 U.S.C. S 411(a). This .is a 

jurisdictional requirement, and is strictly construed. 

Compliance with this requirement requires the copyright 

owner to fill out the registration form and prepare deposit 

copies for each work that will be the subject of the infringement 

action. For individual and small business copyright owners, this 

exercise entails an investment of time and money, and may require 

(in an era in which fraud on the Copyright Office is a routine 

affirmative defense) the advice and assistance of a lawyer with 

expertise in copyright matters. 

Often copyright registration applications are filed on the 

eve of the filing of the infringement action. While the filing 

of the application alone may be sufficient to vest jurisdiction 

in the federal courts, many copyright owners feel obliged to 

request expedited treatocnt--at considerable expense—of their 

registration applications sc as to tjfcc advantage of the 

evidentiary presumptions availatic under section 410(c). 

These costs are not outweiqhed by benefits to the public. 

It costs taxpayers money tc process the registrations filed in 

anticipation of litigation, ani they gain nothing from that 

bureaucratic exercise. The works registered are usually but a 

small fragment of the copyriqht owner's total work, and thus the 

Library of Congress does not. through section 411(a), gain access 
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to the entire photographic collection of the author. The courts 

are able to resolve infringement claims without the benefit of 

the Copyright Office's cursory review of application forms to 

ensure that a sufficient amount of authorship is present and that 

the form is filled out properly. 

B. Many Photographers Are Prevented From Filing 
Infringement Actions Because They Cannot Comply With 
The Deposit Requirements Associated With Registration 

As noted above, the filing of a copyright registration 

application is a jurisdictional requirement for gaining access to 

the federal courts, which are solely authorized to hear 

infringement cases. But the copyright owner cannot file a 

registration application unless he possesses copies of the work 

to be registered, which are necessary to meet the deposit 

requirements of the law. 

In many instances, photographers do not have possession of 

their works, and cannot register for that reason. As explained 

above, unprocessed film is routinely sent to the clients of 

photographers on an expedited basis, and the resulting images are 

often never returned to the photographer. In these 

circumstances, the only way the photographer can register a work 

that is allegedly infringed is to deposit the infringing copy— 

which may include authorship not contributed by the photographer. 

But if copies of the infrinqinq work cannot be obtained before 

the lawsuit is filed, then the photoqrapher may find himself 

without any remedy. 
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This is not a mere possibility, but a reality for a number 

of ASMP members who have been unable to register their works for 

lack of a deposit copy, and are thereby shut out of the federal 

courts. They justifiably maintain that useless formalities are 

once again invoked to prevent the enforcement of copyright 

rights, and ask ASMP what legitimate public policy objectives 

warrant such a result. ASMP does not believe any such objectives 

exist, and agrees with the sponsors of H.R. 897 that the 

mandatory registration requirement should be excised from the 

law. 

IV. THE REGISTER OF COPYRIGHTS SHOULD BE A PRESIDENTIAL 
APPOINTEE , 

ASMP believes that the Register of Copyrights holds an 

important position of public trust and responsibility, and that 

the leadership obligations associated with the position warrant 

the status of a Presidential appointment. This is especially 

true in the information age, when technologies are changing at an 

unprecedented rate, and when the pressure and reliance upon our 

copyright system is intense. Furthermore, we believe that the 

Register should be responsive to the views of the electorate as 

represented in their choice of a President. 

V. THE COPYRIGHT ROYALTY TRIBUNAL SHOULD BE ABOLISHED 

ASHP supports the proposed elimination of the Copyright 

Royalty Tribunal. The duties currently carried out by that body 

could be more effectively discharged by the Register of 

Copyrights and selected arbitration panels. Furthermore, the 

record of the Tribunal in setting compulsory license fees does 
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not suggest that the interests of copyright owners are being 

exceptionally well-served. Given the amount of taxpayer dollars 

required to Maintain the Tribunal, ASMP believes that the noney 

is better spent on programs that sore directly benefit copyright 

owners and the public. 
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Preface 
The Copyright Registration White Paper was writ-
ten specificall y fo r professional photographer s t o 
provide valuabl e informatio n acquire d over  th e 
years by ASMP and its members. 

ASMP was founded in 194 4 by the most prominent 
photojournalists o f th e time . The y define d th e 
Society's main purpose with these words : To pro -
tect ari d promote th e interest s o f photographers , 
whose wor k i s primarily fo r publication." Today. 
ASMP is a diverse grou p of advertising , corporat e 
and editorial photographers. Even with this diversi-
fication, the original purpose stands. 

One way ASMP fulfills it s purpose i s by providing 
information t o photographers, enabling them to be 
better busines s persons . A  creative ey e i s no t 
enough to assure success m  today's complex busi -
ness of photography. 

The information i n this white pape r is based upo n 
ASMP's extensive expenence. However , we render 
no lega l opinio n concernin g it s application . 
Adaptation to each photographer's circumstances is 
encouraged. ASM P also recommend s seeking th e 
advice o f knowledgeabl e lega l counse l whe n ques-
tions or problems an.se I t should also be noted that 
ASMP does no t fi x term v conditions , o r rates , 
which shoul d b e individuall y negotiate d betwee n 
photographer ani l client Membershi p i n ASMP is 
open t o al l qualifie d photographers , regardles s o f 
age. rare, creed, national origin gender , sexual ori-
entation or physical iluainliry 

This and futur e whit e paper s ar e pan o f ASMP' s 
continuing effort t o provide valiiaMe information to 
professional photographe d 

ASMP is photographer* helping photographers. 

American Swiet> o f Media Photographers. Inc. 
11:* Park Venu e Mmth 

S e n lur k \ \ 1<«»1 * 
_'|J > K V » I W 

This pap»"r mis (inff.T i hy Richard Weisgrau 
ASMP'\rervtiif director 

•: IW.-I.ASM P 

http://an.se
file://'/rervti
http://iw.-i.asmp
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1. Introduction 
The travel brochure was a classic use of 
stock photography, a travel destination com-
pany's promotional piece for a vacation 
retreat Thousands had been mailed and the 
great photographs had stimulated substantial 
interest from would be travelers. The center-
piece photographs of the brochure had been 
shot by two different photographers. Mary 
and John, who licensed the usage directly to 
the travel company's design firm. 

About si x month s after th e brochur e wa s 
published. Mar y and John, two old friends , 
discovered their centerpiece photograph s in 
a magazine articl e abou t the location. They 
were upset, as neither of them had licensed 
anyone to use their images in such fashion. A 
quick chec k wit h the magazine showed that 
the images had been scanned from the travel 
brochure. 

The magazines editor wasn't even apologetic. 
He admitted th e scanning an d offered eac h 
of them 525.00 for the use. Neither Mary nor 
John were about to accept such a token pay-
ment for such a willful violation of their copy-
right. Their demands fo r fair compensation 
were rejected, and the editor told them to sue 
if they wante d th e S  125.00 that th e usag e 
would normally bring 

The answer is that Mary read this white paper 
when it arrived, and followed its advice Joh n 
was too busy to read it and put it on the shelf, 
never to look at it again. Mary had mastered 
her photograp h wit h th e Copyright <  'ffice 
before it was infringed. John didn't kmm thai 
there was a great advantage to doing *>. ami 
how easil y an d inexpensivel y i t i-mi M b e 
done. D o you want to he like John or Mary' 
Reading this paper could be some of the most 
rewarding minute s o f you r professiona l 
career. 

2. Why Register ? 
ASMP's national office i s frequently made 
aware of copyright infringements perpe-
trated against its members. Most of these 
infringements go unprosecuted. and the 
infringers go unscathed. 

The reasons for this phenomena of unpros-
ecuted offenses i s quickly and easily identi-
fiable. I t stems from the fact tha t the copy-
right protecte d photograph ! s). whic h wer e 
infringed, wer e no t registere d wit h th e 
Copyright Offic e i n a  timel y fashion . 
Although no t require d t o ow n th e copy -
right, timely registratio n woul d mak e th e 
photographer eligibl e t o collec t attorney' s 
fees expended i n prosecution, and also eli-
gible for statutory damages up to 5 100.000 
per infringement. 

The cos t o f prosecutin g a  copyrigh t 
infringement cas e can be very high , partic-
ularly when an alleged infringer can affor d 
a rigorous defense . Outspendin g th e copy-
right owner is a tactic that i s often use d to 
break a  photographer' s determinatio n t o 
enforce his/he r rights . Mos t infringer s 
know tha t photographer s hav e limite d 
resources and will not be able to spend all 
that is necessary to prosecute a well fought 
rase The y ar e also awar e o f th e fac t tha t 
without timel y registratio n a n awar d o f 
attorney's fees wil l be out of reach, furthe r 
limiting the potential resource s of ihe pho-
tographer, since most lawyers will not take 
such a case on a contingency fe e basis . On 
the othe r hand , infringer s ar e muc h mor e 
likely to settle ou t of court whe n confront -
ed with the probability that they wil l likely 
ha\e t o pa y you r lega l fees , a s wel l a s 
iheirs. o n to p o f a n awar d o f statutor y 
•lamages. 

Timely registratio n i s dependent upo n tw o 
circumstances: whether the work is unpub-
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lished o r published. L'nde r copyright law . 
the wor d publishe d means : Th e distribu -
tion o f copie s o f a  wor k t o the publi c by-
sale, other transfer of ownership, by rental, 
lease o r lending . Offerin g t o distribut e 
copies t o peopl e or businesses fo r purpos-
es o f furthe r distribution , publi c perfor -
mance o r publi c displa y constitute s publi -
cation. Therefore , whe n yo u send image s 
to your stock agency , whic h will do further 
distribution (submissio n an d licensing) , 
and publi c displa y (stoc k catalogs , etc. ) 
you hav e legall y publishe d you r work . A 
public performanc e o r display , i n an d o f 
itself, doe s no t constitut e publication . 
Exhibiting you r photograph s i n publi c 
does not constitute publication, unless you 
exhibit the m throug h anothe r party , suc h 
as a gallery, which offers them for sale (fo r 
further distribution). 

The copyrigh t la w treat s publishe d an d 
unpublished photograph s differently , i n 
relation to registration as a prerequisite fo r 
infringement remedies . Th e la w prohibit s 
awards fo r statutory damage s or attorneys 
fees fo r any infringement of copyright: 

a i of a n unpublishe d work , occurrin g 
before the date of its registration, or 
hi Afte r the first publicatio n of a work and 
before th e effective dat e of its registration, 
unless suc h registratio n i s mad e withi n 
three month s afte r th e firs t publicatio n o f 
the work 

A simple restatement o f the law- is that you 
can't collec t attorney' s fee s an d statutor y 
damages unles s yo u hav e registere d a n 
unpublished work before the infringement , 
or unless yo u registere d a  published wor k 
within thre e month s afte r it s firs t publica -
tion. Note : fo r publishe d wor k th e la w 
does no t spea k abou t 3  month s afte r an y 
publications, but rather three months after 
its first publication . 

You can registe r a  publishe d wor k a t any-
time following three months after first pub-
lication, bu t that registratio n wil l only pre -
serve remedies of attorney's fees and statu-
tory damages fo r infringement s tha t occu r 
after the registration. 

The la w i s writte n wit h a  thre e mont h 
allowance afte r first  publicatio n t o allo w 
you time to leam of the publication, obtai n 
copies and file the registration. 

The following two examples will help clari-
fy the application of the law. 

Example 1 : 
You shoo t a  brochur e cove r an d th e 
brochure with the image cover is published 
for the first time on July 1 . You register the 
image on September 30. Later , you discov-
er that the imag e wa s infringe d o n August 
31. Sinc e yo u registere d withi n thre e 
months o f first  publication , yo u ma y see k 
an awar d o f attorneys ' fee s an d statutory -
damages eve n though the infringing bega n 
a month before the date of registration. 

Example 2 : 
You shoo t a  brochur e cove r an d th e 
brochure with the cover image is published 
for the first tim e on July 1 . You register the 
image o n Decembe r 1 . Later you discove r 
that th e image wa s infringed o n Augus t -31 
and January 15 . You are not full y protected 
for the Augus t 3 1 infringement . snv« * you 
failed to register within three months afte r 
first publication . Yo u are full y protecte d 
for th e Januar y 1- 5 infringement sinc e i t 
happened after registration. 

At ASM P w- e fin d tha t few - unpublishe d 
works ar e infringed , an d tha t mos t 
infringements ar e of published works , and. 
as such,  the y occu r si x months , a  year or 
even longe r afte r a  photo' s first  publica -
tion. Obviously , thi s leads one t o the con -
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elusion chat to be well protected you have 
co register either immediately after publi­
cation or before it. 

In summary, it is important to remember 
chac although the copyright law of the 
United States does not require a photogra­
pher to register his/her works to own the 
copyright to them, timely registration will 
serve the photographers interests if the 
registered work is infringed by providing 
eligibility for attorney's fees and statutory 
damages. Your opponent's knowledge chac 
chese remedies are available to you will 
often enable you co negotiate a settlement 
without filing suit, or within a reasonable 
period of time after filing suit. Registration 
should be made before or immediately 
after publication. 

Statutory damages are limited by law to a 
maximum of S 100.000 per infringement. 
Many people construe this to mean that 
infringements often receive awards near 
this amount. In fact that is not the case. A 
survey of recent cases shows chac awards 
for statutory damages are made after eval­
uating certain factors, including willful­
ness, extenc of unauthorized use. and the 
commercial value of the unauthorized 
usei s i. An award could be for $300. $5000. 
or $50,000. or any other amount, at the dis­
cretion of che court. Still, since the attor­
ney's fees are also covered, any award will 
exceed (he monetary cost of prosecution. 

3. How to register 
Registration is simply che process of filing 
copies of photographs accompanied by an 
accurate and complete registration form 
wich the I'.S. Copyright Office, and receiv­
ing certificate of registration to show that 
such a deposit has been made. Any copy­
rightable work can be registered, a motion 
piccure. a book, a painting, a CO-ROM. a 

slide show, and, yes. photographs. But. just 
as the copyright law treats published and 
unpublished works differently, so do the 
regulations which govern registration. 
We'll examine chese differences funher on 
in this document. 

There is a $20.00 fee for registering a copy­
righted work. Obviously the greater num­
ber of photographs included in one regis­
tration the less expensive the registration 
cost per image. If you consider that on a 
given day a photographer can produce 
hundreds of separately copyrightable 
images, clearly registration could cost 
thousands of dollars unless done in some 
bulk fashion. 

Registration can be made of single images 
or of groups of images. The single image 
registration is much the same for pub­
lished and unpublished work. A photogra­
pher completes copyright registration form 
VA. adds two copies of a published work 
or one copy of an unpublished work, and 
the $20.00 filing fee. This is senc to the 
Copyright Office in Washington. D.C. (See 
Copyright Office information in addenda.) 

When registering a group of photographs 
things become more complicated. There 
are opcions for photographers, again the 
options are divided by published or unpub­
lished. And, the relacive ease of the 
process is influenced by whecher the work 
has been published or noc. 

Published photographs will be accepted by 
the Copyright Office for registration in 
groups under these narrow conditions. 
only. 

1) Each photograph in che group was first 
published as a contribution to a collective 
work within a twelve month period. {A col­
lective work is a magazine, periodical, etc.) 
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2) The author i s an individua l photograph -
er, no t a n employe r o r othe r part y fo r 
whom the photograph was made as a work 
for hire. 

•1) I f published prio r t o Ma y 1 . 1989 . each 
photograph a s firs t publishe d containe d a 
separate copyright notic e which names the 
applicant as the copyright owner. 

41 Copie s o f th e collectiv e work(s ) i n 
which th e grou p o f photograph s appeare d 
must b e filed  wit h th e registratio n (thi s i s 
called the deposit). 

As yo u ca n see . onl y a  fe w publishe d 
images meet these criteria. One could read-
ily draw the conclusion that group registra-
tion o f publishe d photograph s i s no t ver y 
feasible a s a  safeguard syste m t o protec t 
one's rights. 

Still, ther e i s a  brigh t ligh t o f opportunit y 
in the remainin g optio n -  the grou p regis -
tration of unpublishe d images . Thi s oppor-
tunity lie s i n th e regulation s governin g 
such registration , whic h ar e much broade r 
than those for published works. 

• iroup reeistratio n o f unpublishe d work s 
are allowe d unde r th e followin g condi -
tions. 

11 All th e photograph s mus t b e b y th e 
same photographer. 

J; The y canno t hav e bee n publishe d ia s 
defined previousl y herein i. 

) i Copies of the photographs must he in an 
acceptable for m of deposit •  which w e wil l 
define i. 

41 Each collection mus t b e given an identi-
fying titl e lan y nam e wil l do . e g 
Photographs of Pat Photographer 1SW J i. 

5) The entire copyrightable subjec t matte r 
of eac h photograp h ha s t o b e visibl e i  full 
frame). 

That's it. There are no other restrictions. A 
photographer ca n registe r thousand s o f 
unpublished image s in a single applicatio n 
and for a single $20.00 fee. There is no time 
limit -  the unpublishe d photograph s coul d 
have bee n taken yesterday or over the las t 
20 years. These rules are very liberal whe n 
compared t o th e regulation s fo r publishe d 
works. 

To make a bulk registration of unpublished 
images a photographer must submit a com-
pleted for m V A with th e S20.0 0 fee . Als o 
required i s on e cop y o f a  deposit contain -
ing al l th e image s t o b e registered . Th e 
deposit ca n b e i n an y on e o f th e severa l 
forms described below. 

1) A group o f individua l transparencie s i n 
protective plastic pages. 

2) A  group o f contac t sheet s i  color o r 
black & white). 

•')) A group of positive contact sheet s made 
from slide s gange d together , a s whe n 
placed in protective plastic pages. 

41 A group of color lase r copier reproduc-
tions o f slides , gange d togethe r a s i n *•} 
above. 

And finally,  after discussion s wit h ASMP. 
the Copyrigh t Offic e ha s officiall y 
approved. 

•"• i. A videotape o n VH S format containin g 
us many images as the tape can hold while 
preserving the visibility of each image for a 
least two seconds per image. This means a 
120 minute tap e could hol d 30 image s pe r 
minute fo r a total of 3600 images per tape. 



308 

Again, th e ful l fram e o f th e origina l mus t 
be visible. 

Note: Eac h tape require s it s own for m VA 
and $20.00 registration fee . 

With this officially approve d deposi t form , 
photographers no w hav e a  simple,  afford -
able, easil y manage d syste m t o registe r 
their unpublished images. 

Note: An example of a completed form VA. 
registering a  videotaped bul k registratio n 
is include d i n the addend a a t th e bac k o f 
this publication. A  blank copy o f For m VA 
is als o included . I t ma y b e photocopie d 
and used to register your work. 

4. Preparing for 
registration 

Before establishing a system for registering 
your unpublishe d photograph s certai n 
analysis i s in order. First , on e mus t recog -
nize that most o f a  photographer's wor k i s 
unpublished, and at some poin t al l work i s 
unpublished. No w th e simpl e fac t i s tha t 
any infringemen t i s likel y t o b e o f a  pub-
lished work . S o b y registerin g al l unpub -
lished work , yo u wil l b e protectin g an y 
photograph which is to be published later 

Second, on e mus t recogniz e tha i man y 
times, particularl y i n stock work , th e pho-
tographer doesn't know which images have 
been published for months after that publi-
cation. When you add to that fac t th e diffi -
culty o f grou p registratio n o f publishe d 
work, i t seems clea r that th e easiest , leas t 
expensive and most timely choice i s to reg-
ister your unpublished work. 

If you decid e t o registe r your unpublishe d 
work you will have to consider that unpub-
lished work is divided into four categones. 

1) Inventor y o f image s o n han d bu t no t 
considered viabl e fo r eventual publicatio n 
(rejects). 

2) Inventory of images on hand that is pan 
of your stock file and is likely to be sent t o 
your stock agency . (Remembe r -  the send -
ing o f wor k t o you r stoc k agenc y consti -
tutes publication, a s offering you r work t o 
a part y fo r furthe r distribution) . Yo u 
should appl y fo r registratio n befor e yo u 
send you r submissio n t o you r stoc k 
agency. 

3) Assignment photograph s whic h wil l be . 
as outtakes. sent into inventor.' 

4) Assignmen t photograph s whic h wil l b e 
sent to the client for possible use. 

While you migh t reasonabl y decid e no t t o 
register image s tha t fi t int o categor y I . 
above, categorie s 2 . 3 an d 4  seem impor -
tant to register. 

There ar e no  seriou s logistica l problem s 
for dealin g wit h category ' - ari d 3  images . 
Regardless o f th e wa y tha t you creat e th e 
deposit yo u hav e tim e t o ge t th e wor k 
done. However , category ' 4  images , thos e 
waiting to go to a client for a job. present a 
greater problem because the time available 
for creating the deposit is limited. 

For th e mos t part , i f shooting blac k an d 
white or color negative film a color contact 
sheet ca n b e mad e to serve a s the deposi t 
fur registration . Bu t whe n yo u hav e pho -
tographed wit h transparency fil m th e tas k 
of making the deposit is harder to plan. 

Although a  color contac t shee t o r a  color 
laser cop y o f a  group o f transparencie s i s 
an acceptabl e for m o f deposit , th e equip -
ment to produce these i s not readil y avail -
able: the cos t o f thes e method s o n a  pe r 
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image basi s i s hig h a s onl y twent y 35m m 
slides can fit one sheet, and less when larg-
er formats are used. 

Clearly, a  videotap e deposi t offer s som e 
distinct advantages . No t onl y doe s i t 
reduce th e cos t pe r imag e registere d wit h 
the ability to put u p to 3000 images onto a 
tape, which can cost as little as $5.00. but it 
also can be done by any photographer who 
owns eithe r a  vide o camera an d recorde r 
or a camcorder. Ther e are various device s 
readily availabl e t o thos e wh o wan t t o 
build dedicate d system s t o recor d thei r 
work. They range from self-contained copy-
devices, such as Tamron's Fotovix. to inex-

pensive attachment s fo r a  slide projector , 
such a s th e Yivita r Slide Duplicator . Man y 
photography an d video magazine s contai n 
ads for such devices. 

The final  consideratio n i s t o reduc e th e 
time i t take s t o creat e thi s registratio n 
deposit t o avoi d delay s i n delivering th e 
edited photograph s t o you r client . Thi s 
process can be kept to a minimum by using 
the video option for a deposit. 

Obviously, assignmen t photograph s wil l 
have to be edited and if the video registra -
tion deposit can be made immediately after 
processing there will be little loss of time. 

No matter how you take your coffee. 
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If the video recording is to be done after 
the edit, it is important to remember that 
those images to be sent to your client 
should be put on tape first, then sent on 
their way to the client. After that, the 
remainder of the images can be added. The 
final act is completing form VA and send­
ing the tape off to the Copyright Office. 

5. Duplicates and similars 
Many photographers create in camera dupli­
cates of photographs which they take. In as 
much as these photographs are identical to 
one another only one of them needs to be 
registered to protect the group of duplicates. 

However, similars, those photos which are 
like but not identical to another image, 
should be registered as unique images. 
While one could academically debate the 
extent of similarity and therefore the need 
to register some similars, it makes no 
sense to risk a loss of copyright protection 
when one considers the economy of bulk 
registration. 

We strongly suggest that similars be regis­
tered with your bulk application. 

Sorvo your 35mm tlidot and itogulivoi any way you tto  wrtn Forovw III. hi rha lurpminqly 

aHordobto and oaiy to UM phoro-ro-vid M prooHior'thai porta up buwittt ptoiotiiutwr u 

and Horn* pnoto hbronoi. Fatow HI aho «iputi tftstomty to nooor dnla. lor mora computer imaging 

^ A on d datktop pwbWtmg. For larger format fitmi. mom I mo odwjncod 

4 ^ ^ ^ ^ Fotovtsll- X An d rfipoeioHtTrocnontyOwrewPOltoo.moroiTomron'iV'^oo Editor II. 

| J S ^ Forodomoniiioiioni—oTamrondinlorO T wm o 

to Tamronlnduim»t:inc.Bor.388.PorTWaihington.nlTtl05 0 

inConado Ampi n faro. 72 Tolion Rood. Momtom. Ont 13R1E 5 

TAITlROn 
FOTOVIX 

Fotovix can make it for you. ^m 
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Addenda 
Registering you r copyrigh t 
and obtaining forms 
Registration is bandied through the: 

Register of Copyrights 
Library of Congress 
Washington. DC 20559 
Phone: 202-707-3000 

A 24-hour hotline for obtaining registration forms 
is: 202-7079100. 

Samples of the Form VA. the basic form for regis­
tering all works in the visual arts, are on the follow­
ing pages. In addition to photographs as such, this 
form should also be used for registering the follow­
ing items when they are primarily or exclusively 
photographic in nature: books, advertising materi­
als, and most single contributions to periodicals. 
When these items consist primarily of text, they 
should be registered in class TX 

If first publication occurs in a separately copyright­
ed work, such as a magazine, you can still register 
the copyright in class VA as a contribution to a col­
lective work, thus securing the advantages of statu­
tory damages and legal fees in an infringement 
case. This procedure is safer than relying upon the 
registration of the collective work itself. 

Display of copyright notice 
There are three ways to display a copyright notice: 

•; 19S>:). Pat Photographer 
Copyright I'.W. Pat Photographer 
Copr. I'M}.  Pat Photographer 

Although all three are acceptable, it is generally 
thought thai •'.  Iwt. Pat Photographer is the most 
widely recognized internationally 
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Tilling Ou t Application Form VA 
Detach and read these instructions beiore completing this form. 

Wake ~urt all applicable spaces have been tilled in beiore you return this wrm. 

BASIC INFORMATION 
When lo Use This Fonn: Lwfpfw\ AIO T copvnc ht ftcwrauun ot 
r u M n n w ,* • unruDii»n*o *»i*r«. » or th# visual am Timcattcor v comiM * « 

crarnic ,« r vu i r *u '»"» wk 
dimrn^ianai H I < T H I» I nn * ctivnii.. 
art rrprooui'tior f map- > •i*»Cr » .." u 

•nciulinciwo-diinrm>onjl«UM)iht«*> 
•d a m i t d a n. pr«ototr*pni.prtnn«ft d 
> irtftrmra J a r *w in t i . diacrarra . and 

What Does Copyright Protect? Cor»Tifht.na»orkotth*i»ua ) 
. i r t * r rwhtumiH' r i . - tomi . i H r f k ' ot•oilpruraltttrntnttthat.*ttht r atotwo * 
in .romnnatto n r*pr*>*n t a n origina l w o n o t authorefii p Th * uatut t 
d tv lam lnite<^Md>>nvoinn<mrTdiax-tBmK>T«niiRCifuiw(whot4wtlknnfu p 
* n * n d i w jnv id*a r n x t d u r * r r p c n t . t t t n f m mttho d of operation cpticrpt . 
rnnciei* ^T .nvmf r * * - * " * - < L j ^ - - " " T - C T - I ^irhmiitt i frrtrir i n p t u m d . 

Architectural Works : C o m r i i t u protectio n r t t m j t 1 0 i n * irvtr 
buildinn crtattd ror thtut to t nurnanonnt t Arcnit*cn;rj i*oni4;r*j ift : 
•if tltrrDtcttTibtf I . 19"0 atthaton Drctmt t f :  :•** * <**r*uneonwr.;.!* j j-
fmboditdonlv inunpublttht d puntor ora » i n« ar t * i i t : r i * it*uu*> i v.:r;•„... 
41 lor mot* informatio n 

Deposit to Accompany Application : A n j r r ^ J t i OR :.- r .'or- -
nshl rtiMtTaUio n mu H b* a c contra ni*o r t a  Jt-n<* n ..-n»i>tir. c »  . i r - t 
m w n n n t l M tntir t » w > ror t» hicn rrt^traiii'T -  v  :»* m J U * 

Lopabl i th td Work ; Dtpo m on * ..prnptft*.. 

>-irjird i f iTnCi^ln O in- tKh wiw k 
Pabtithotl Work ; r>potiiiwocornp**i*.. ,P>*»»'i 

Works ot Artistic Craftsmanship and Designs: ivorkto t 
armiw .TJiwnuntfti r ar * rrcittraoi*on For m \ A.bu t thtuarutt makt * cttar 
trui pfotnnor icM*nd*M thti r tor m jndnoi t i t ihti r nttchafucalurutititar -
iana»prm 7h * J n u n o i i u t r i u u n u w itcofnud*rtdcoc>mffiubt t onl y 
11. a ni oniv :. * in* *M*ni I M I . >uih d r um incorpuratt * pactonaj . <r«pfuc. or 
-cuirturai iratur* t tha i «.'an P* u tn t i i i tJ wparirrt v rrom . and art capabit 01 

• - -  -; :njrtvr*J«?rtiiv 0 1 :n * uiihianaii a t o tm * l ' in* arttclt 

CoMfibwttM t o a Colfectr** Mark : O*po* u . • 
edition 01 th* colttcttvt trork . 

The Copyright Notice: Fo r 
1*0* ihcUwfjn«"id«thaiaaipvrrinirioiKi' iPatev:::vo:. ' ! 

L a b e l s a n d A d v e r t i s e m e n t s : ^orkar f tpar tdwuMWCOftntcno n 
*»iiii in* ? vtw .<r M t m i w i K Mi . M toodt an d tirrvicn ar t r t n s t n M * u  tht v 
.-ontam onnna i nor * 0 1 amnonniD I t * For m V A i t th t ccra%n*,hubt t 
maitnai in i n* *»orn vow art m u t r n nt n  manuv nctonal or trapntc. UM Form 
T \ i t i tcont tMtnuin i \ . *nr M S O T I * '>\,ird»aru>honphraMtMK*A«*nam«« . 
t i t m . aru "tocan * . jnnx t r * rrwfcttx j r- t ivpvnch L an d tht « ow i t m*» 01 
>una j tJ ivm'ru n i m M r n n ar u .ururr (otnmofilv i wd graphi c JtMcns tha t 
art m in* r u Mn J.fnai n 'Aht n u**o. v.TwmtToalW. mattna i M  tha i "ton can 
^mtttmrA - v r r p t n t m uno* ^ >iai * *a<» « 01 umair comptnno n 0 1 unorr th t 
FrOtraiirjJcntjrK ^ K % ? . T Tni^rmjii.in aooui nadtnurk rnttwratio n » n i t 
toirvC.'tTtrni^wfut .« < Pj i rni* jnd Tradtmaru . V\aWnnfion. OC 2C27 1 

pwWic, 
lantCi 

I "Copyright." or tht 
()) tht namtot into-

.or t h t » 
>tic«non.and(3)0 

lantCot t" Thtno««i»tob»airi>tdiotn»ci*p:i ^ -
M w  «iv t rtatonaWt none t or iht claim ot ^i-r\ r 
pnorto March 1.1904 owtttcarrveh*noticto r r:- i 

For inrormano n apou t none t rtouirrmmt > 
vtarth 1. I W* or othtr copmant imortnium - r 
401 Copvnth i Ofnct . Ubrarv-ot Concrnt tv i - r 

—jrnfrjr.j..-s:ai:.-
<>•:»> rtn< r : t m r i 
rr»?i«nirr.tfct:.--

-LINE-BY-LINE INSTRUCTIONS 
Please r \w or pnnt usine, dark ink. 

SPACE 1: Titl e 

Tit l tot r h i i H o r k i\*r\  ». 't i*urrniitojiorcoo*nthtrtttMran.««T'u*tt» » 
::\ tn a :u:t- '.< .j<">ntv :-a > rvini.-u.jf w  i «i H  ihr coptttot tnt * i« nra r a iutr 
,'f j n :ccritit\'r c r^ra* * tKa t ..•uh J v n» a t a nttt* t ranwnr * tria l *<>niin « 

—r.'•' -  j r o . 1.*. • ..'r>irva_rrii>aii>>« tndtvintoitntmittTatti 'r-a^ d nirur r 
j ts t : : i i j i : i«r - * i :?v«• . * • .» • '•  J r r * -j ,^ 1 t i t * i n t o r m a n o n u M i i w i y tf •••ra n 
irj™::tv!w:a. -• i n :na i - j»Prr r - .. n*ir j ins j aJ d i n* Jair >*tronMru.ti.'fiant T 
r* :::; r . : •jn».T.«:n;.*rj J * '" -  ::^"r j J J .to l *« iWWtn^tt O 

Prt^towt o r fclttmamr  Tiiltt . v>'mr»*ii ' :ti* «PaK t : t tntrt ar * J P \ J U J I -
; . T . J . • : : . « - : . ! • ! • * * * * _?Jt- r »nuf i vwrttutt * **«rrhtng :•• ( :h* f r imtainTi 
r ; ; M r y ; i » . ' ^ . . .. • »  r  .r J*t - f t u ni Jo^mrnip*rui*iin4*.*t>>rt>.*»ffii*]n t 

Tht naltn i tor m 01 :ttr JU:I 
Lnt*»th*to«*>h M M madttorhir t . : n * r r j : . ^ 
• « • • i t in author ' I n tht cast ot a *>i«r». mad* 
that in * ttwekwr r o r Otht T ptno n (o r v.n.> f 

,it . : * J I I > ; • • 

-v -ei..'to* J 

Fubltraiton a* a  ̂oninbtitMn I t :n* *>t<*k print nrcnitrt o -  a . . - r t frutt f t i 
.< irvr i . \ : . .a . v r . i .nito n a i t * th tm»* . ^ inrutnmruik ' r .r*?» * 7t> * 
•TVi»'.\--fk . r » . r " - ! • - - 'h* i in*rt taJw d r'- jHwattona*a\. .>rr-.tviw 

•H:\r intpfrrafvnars*u:•-«•..••nvn»»^^<rkif i M>iichintt:omnpwt(i>narr>*arK i 

\ a iu r»o t T h i t H o r k r>r-rv t J*wrir<ttnttm*Tainanjrro r .nara>i n .-ttr v 
r:.i»'r.ji ; r j r"t » •  f%- - . r* -rai »«•« » r^ngr*«ii«trtdii ir<op«ncni t>atr>ri o 
»1; Pjipun c 1 . h j r o a. : > j « i n i : t : ;nin t SMlprut r M a r r"N** > 

;rjpn - X J I * M. i j r i L.:r-'<rjrnk * ."nn t l*w*ir * DrMt n h r r . > • 

SPACE 2: Authorts ) 

W K w . t a - W o r h M a d t l o r H i f * - ' \  - . . r . - . w r 
»». f»pT*rar*<jpvan*rnei iv* i f w i i i i tn i (v ^ c v •  - -  • 

. T - ; - a  wtirk tptoa) lvo*d*T«orcPmmt»h-"r J •  •  j— . 
a .»«k*rti\r work, at a pan ot a m o wn pirnji v -  i - v • . J. 
•ran>«aiio<i a*a%uppltm*ntar » w n f i . j > j 1 i « T r : . j n . - - • •-
j i i i r u a»ant»*Tmat tna i iora i« i o f j»ar.atla> " - . 
.n /Mnm*t in invtntntunirdK- ihrrn i iut : . •»*«•"> --.: ' — 
•n*a*'>«»ninp I tvouhairchtckt d >* t I I M U K J I I - ^ J ' - I 
;.»r fur* ».* » mutt sjiv* tht roll itcai r u m *. t :.- r r—r •  -i • • 
HM.trni iw». i rkMa>prrMrtd ' ^ouma t a i v . r . . ^ j r ; - . 
atone »n n tht nam* ot tht tnipiovrr <it< * n j m * r 
nr>|>t>ni<T tor nirtot loh n Ftnniwn < 

m*~ Hark 4 n juin.' f • 
•t thai author » not tomntuM .n thr .̂ r< 

.1 in* Mi>rk A n author t  tottmbutio n t o a »-<r» -  x u . 
j 01 ntt n Hltnttntd on thtcopttt or phonornoi j- »r j *t a  'u: 
• • * » n  anonvrnou t to o mat •! > Wav* in * nrv r*an» . 
TkKj* >< n iht lint, or i3>rtvtaliht author «m*nt m : - r v » 
i n t w to o mat i l t l tawtht l tntbtank. i tr* ^ i n f r v t v u -
>i a»*VLh>>or r um pit Humkr v H a t r n t o o c^rwdt-nt^ -
auinor • > nam*, mafcjnt ckra r whic h i t in* r*ai nam*- jr-  » 
.« tm<tort«amptt ' r l tnrvLt t k Mttottpwudont m i«r- . j 
<**r. tht cinatntlup or oonucut 01 iht author m uu vw at>*-

C*n*ral tnirrunion . Anr r rraoi m :n t t t tnttructton t d r o o * »  nn art tn* 
la inon .» i 'Ki* ».>rk t,> r , o f * n t nt ruroott t Tht n onto * tn t *».«*« n  j 
. , i„ , \ ' i iw * . ' t > i n r T f *fNJut-i# U miormano n aewwi t*rr\ jotrv r »rt o 

.'.->nir.ru:*o ant ar r r * r :ar i * amcum j < ,vpt r-^ittaW* matttr toini t i*ruot>d i 
:r.*»uiK j i o u n M ^ n v t i M M r*ou*t t Continuatio n i h t t t t .n tn* fa t » 
oia^oii*ctit*norK *u. n it a  ;iui><< ot oainnncior t^Murrto n M tarrevnt Ot 
-ar.outauinon <it » inii^rmaiio A aoout tn*author 0 1 th*cot i *< t i t *»or»at a 
»nc.# 

D a m o l lutta aad Dtatb.- I f tht autnot 1 - drad :» r *-*• 
»*ar ot dtath Ot incluotd i n iht appucatton «mr . . iP r — 
Ottudonvmout Th t autnor 1 r tnn oat t rt.iptwru i ^"- ' 
:dmtiiK'anon L*av t tha »oact blank it in* author - . . - f i r 
m*dt tor nut 

•-:* »*ouifr» mat •-
r« it anon\m>>u-> 

• :MTU . J % J Vr — 

Author't Nanonaltrro*Doa)Uii* i G i w tp» .i-untrt 
a cirurn i f th t counn v i n wruc h :n t aumi t «  j . ' f -
jomtcu* oni M 0* cit*t> in all cat** 
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*<DuaemtonaJ • m i p f u m: nne an vuirrurev to\%  oat h K w n w J r t i an d 
<OJIpRlf*l deWtnt applie d t o Wterui affKif t 

! Oiiiiiiinnniiartwork;»atrrco«wfan d .HIoainnn n e r a a n d w » J « * * i n n 
•i<co iiiuMTitwtrk greeting . ;ardv *oitat,n . u m cm partem * .omput n t r i r n -
•»*. < f a r n * t apceann t : n tcreet t ditetat v arm-or* . jptvannc . a n power * 
.-aimdan. tame * .-omirercia i print * «na ;aee n Jn o oaciartnt . a * »« J a » C 
•iitrentionai artwork apriie d : o uwtui amcie t 

Rrptoductaens ot worm ot art : rrrrocunion* ot m e n u i nt art»or a mad e 
i% m t n i i R M itnoeiJrn v rnotorncra\inc..j f etchin g 

Fhetograpnv rwtona i rftotocrarni c ?r.nr » and tltdet an d hoaocram* 

Deugnt e n theetlik e s u r n u l i ; deucn t reproduce d o n texnlr * iac r *n d 
.*r*er :acw« . o m M t t r rarpetina; . tl<—» nie. * rappin g paper andciotnin t 

Tecnnual drawings d i g r a m* ilhrxranne , Kwnnn c o r tectuucai  inrcrma -
::i*« IT . :tnrar u t r r »uc n at arcnitectura i Huepnntt o r mechanical draw met 

TeMJiettuaimatettaUMtacccmpariietnttoriai «TapftacortcuiPcuraiwor » 
t t K n i t - ' D R i K i m n arretin g ;ard » garne t ruiet commettia i prtat i o r taper * 
j n j tr-ap * 

AmmecrraJ w r k t o m i f t o t c u u O t n o incri*j»nt.ineo*r»aiJrof—a*»H I 
* * :a * arrangerm— i ar u .v m rot* nor- •• « -pace * an d rtm«m  v *i tn e drttg n 
N O T l : An t re«t*rrar»—rrri?e«n>iemtft g jKftt trnunloufurnuttpejppiae d 
tor n«i J teparair Ft*t- n * . 4 . M u n i th e M>* Ttrniucj J drawin g 

Q SPAC E 3: Creatio n and Publication 

Central i M O M M m : tX*no t c w r uw creatio n wrt h ruc-utatw n E»rr \ 
J P P I K j rwn n«r . \ *n ngr-t recurranon iruw u m tn e vear m » ntrt i creation ot 
tne » . tt wa « j . fnneted — 1 * » w Jat e and aaonn ot n n i D v » x i i k w i < nn •« 
•iw *t.i*b M> : wn runnne d 

Creation »  ?crr ::* * »i*rjt i 
• • . • • , ™ . f « . f j* ' f *?»tf»l KJM 
• •  *• » — r T*r. 

«*>•«•,.* , r t * M wne n m i n t e d i n a . v r t 
'•••»i ;:»»• ^ N r r * « . T K M * w « t i p t t * * r f U i » * « * * r » n c s J 
•?r •  . * » *>MMIR* : r  n«r d :er — ,— . i  r*ttu-u^ f J j : f 
i».-t»••!• : ? J I j j tr TI'-*J*t t » A I «iv»ft*rvWKMM I o r tn * 

.#«r:r v.-:.-?•-*iuT!V f :.'*rr>«i( ,0:nrr«Ru'ujr\#T>«<(tifirtt(itfnri>ci»«rjnrn 
. . - %^» r r r j -  c*? i r*» r . : .t?# T ^«r«*lW * *\rn  M  i t mnnr r . M n f l > .• » 

PvkiKMMHi Tr**t jr^t»Jr:tnr « rcCu ' i iw * * » in*J;»intut»i*r.tH.-.'rH * 
•• r - • r . r r t . f J * . * * «» •• » :.*'?# Purik . r » ««< • if .xnr r njntivr -.->»twt»rr r 

• - * tv. . JJ:* r^<n: n 4J » v r * r«»n« i i M M n u m n r i M m rurii-arn- r i m 
. . ' J^V C . : nrw r--m*^tn*f iin«» C H ** MRnuUMmttt i r tn*> Lmwc "^*t*» « A J 

SPACE 4: CUiauntls l 

. « r ^ • • —» it™. — v  r * r t « A  a  »or» 9 n r r o -r.:ti*L » •• * *p» * ^ ; - ,* t  T*» 
. . f » . r . .uJi f <  ?  *? » . iw 0 « « • • »» .*n*) M *rt st — ?? » r r^r^^r* t  T?* r 

r-T%-— • -•.«.— » :? * » . fi »» » pf—MtvC T>« * ;r—4 r.r— ; u i ^ 4 f i i . . r-t?*» tr«» 
._ :? . - -s:? • - . ^ t .t J  m v *a J T < j r t * * u * t w * » > * o n t » « . - . — » r " t .* ; tu b> 
"v . -pent v  t!« # *wtfw« - * • t—# r t r i m n f r r a 

r i r i M d > < *«•• » :^ » .r.«dr.Jf«tt» . J W K I J • •»" •Uta f ^  — * .JC*fX*n i i » 
j s - r * * ft*  * r a r n ; ? r t - * a Tr«nMr r c ; « j ncf- n p » M#O»* - « M < D 

C SPAC E 5: Previous Registration 

T V M 1 ( k . f . ?  4AC V *  •— > 

W W V m w i : I t : . - i * v rn*on ;\ tup«unruii \ '.t « u m* j , :-<• - • 
&* a rrrvwxii r r t ramtun. a Mrona rmuranon i\ net i rnn): :> ro* -

11 in* « H M» M t em rrtrHtrr o i n unouctuArd tnrm inu j  ^ t - .T J -
; i n o « c n i n M u t n t » f o i t r c n n n m p u M » n « ( i M i t i o n .•:  I  ->r r 
:hjn ;rt# Author n  hlmnnr d at a coovnent c u m g n : n ir< * j r . i r; - i 
jnd in c autnor H no*> w t u n i nciurano n i n nt»jr c r o n r r j ^ r 
t n n * t * o (Wcwwn i atmv . '.nrc* i n * jpcroenat v rx> * an o ^:-. r 
r t f t w i n o n numtv r ard'dat t Oirwrwnt. ' J U no t UIP—: t =.-— r • 
wnwincCiictnfnfOTncrtoriniurmationjoouiuirpit'mt'niarv r^ ; 
recordation <* r ramrm ot coovntnt e w n m n i c 

Changed Vanion: I t inr wore ru t p«rn c«n<*0- an d *ou ir ^ n 
rtxnn-ai>onucDver:ri«addinomorr*ti«oRt.;rMi:».fR*tati?otir><>: 
trw earner recttnanon .lunwer and date, and ccmriete rot.-. ctrz\ .' 
accoraaiwe with ine inwrucnon oeto** 

C SPAC E 6: Derivativ e Work or Compilation 

Cenerallnam»ctiom:Coniptet«ip*ceett:r.»hk,>fk<tj . - . - jr i ir j -T- -
ioniDiLit»ori. o r "denvanv e work, an d it ii i r i t t rvra ie* « * «  T . T H - J -

Horeiinainaveatna<ivPeenpuWr»nMorrect>tereji.*r:. , ,r\'-cr! - * - . - i - -
taUeniRiotnepuoucdomain A'comptiattu n . i d r f i r e d i * •» .«> - . - '—- . 
the collectio n an d aittntWin i o t prremtin e Taterui * . * "  JJ : J ' - J -
miecttfl. coordinacea. o> an anted i n wen a  » a i ™ J I r? f •••-.:-.? £ - . • • 
••hoWcoranfuinanoritanai wor k ot autnonntr i  : r ; " - j " i ' •  -t » 
workba«edonoraeorrnbreprer«>uuii **or». * Htanirir - *  ; r t : u : . i- -
include rrorooucnon s O t worka o t a n wuictu;r » ra w j • - J * J - . - ; -
< rarM bate d o n pamono. map * Date d on rrei iouti t ?-^-.•-*<  -  . - . - . • 
"an* otfie r ror m i n whad i a  wor k ma * P e reca>t :n.-» ! - r ^ r; - : I ; J T' 
CWrnamrwork»*«oinctuaeworfcj commin f .*t* . : iv*: . i .r^*-; . ' - - >* * 
twrtt, or other modtneanopa' u mete cnance* J W K V . * •rrrewr. : jr -
*»orh oi auWoniu p 

r^eeutttnf Materui i toaceWi t Comrte^e-*i->r^<*«n o - w . r - r •  -
m a n v e w o r u Inintt toaceKientimtierreei iV^tf K ' H - . M ' . ^ . W -- . 
rraratonnedoraoaetro E j i amp*«wp~r * t>nn*Ta te f : j ; - : ; - - r * ^ r - - r ^ 
AUarp—ce it  ~l*t> i cenmr v quil t Jeuc n ^ « r*.- i . . - r ' « ' * •-: * - r . i . ; 

Material A*Med to T hn Work tai rktaoaceftoi: i 
er»J o% tn e co 

H : U " * J P n ^ - ; . -»* » .*irr—• * 
i o m n i n i . ' ^ . — • ' • * - - : ; ? - * i ; -

rwn i t ooucn i I n ine case oi a  denvanve - o r * . j e - ; : : \ *.-: • - r » - ! • • 
E*amc*et 'Adaptmonotdnitnandaddincnai ir.:%::; -• » •* » < r r f . ' J -
.4 patnnnt p v pnototttnoarapriv .  Additiona l cano<ra?r:. - - a t r ^ j , 
ruanxn i< * pnotocraDht '  l i tn e wor n i * J  camrnaiw.- - ;:• - f i  rr:* : ; r -
<uten«em Jetcnetnc oor n tne matma i tna t ra > ree r ;.•—rt.* M an d :r < 
Tuatira ittei i Examw e 'Cdoiptiino n ot !«**n ^entyrv r.*!.::.a..•J*?A— -

7 Q Q  SPAC E 7,8.9: Fee , Correspondence . 
, U « 9 Certification * Retur n Address 

ree :TSeCjo \ -ncn iO( tvena t theauthonr \ ioaJn i t : ' t v -^ -xar . r t r -
ra***! i.* ^nance t in tneCotwainerPnceindet 71^<-•••« : j j ; j tc—-— >  .-. 
' * • * ' V a t e .-onu n tn e Copvnct n Omt e atir r "• - -  — * • . iri*~?:rr 
Ktua* :«* wnedutr 

DvpMM AcoBtaac l ivoumamtitf iaDrctta t v . w : v r . i . , r . - ; r : ' -
jetwtn i t m*oare~ CHlterwtt e teav#uw t c a . r - j * i * J - J - * rJ :?r'n 

- t - ».^ r arcwane n and derou t 

i-tooce*"' Th n tcoce-fMii d ; . " u . r *r e sa— r i^ -
» o t th e pet-ion to ?e . . T i t . i n; :  ..-nv- . 

tnecet tan 

I H M N ^ I Theapobcano n cjnfk i r * a . ; r r t « i - r * » » " 
*aa*rae«ariwbtfak«wrnw«e«fBat«tto>the«winor . f ••.»« • . v r * f " : 
it ,>rtf t thr owner otetdutreencMiti arottneoui t aut. tcr^r i atr? : 

* >tp*c * -
wUfoeren 

> e i ^ m < r*-% s-. 

* ^e™* * ai» eat^et ?««»?a^: 
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FORM VA 
For • we m et aw visua l *n» 
UNITED STATES C O PV Q | G H T C 6ClCE 
ncciSTiUTo* Nuwat R 

EFFECTIVE 0*TE Of BeGiSTBATOh 

DO MOT WHITE AEOV1TMB UWg. IF VQU NtID MOM 8PACL U51 * 81>»*mTt COWTWIMTTO H 5MIIT. 

1 TITlf O f THI S W OK » NATURE OF THIS WORK V b * 

PREVIOUS OR ALTERNATIVE TITUS » 

• |MiMHimi nn n n r niiiiniii A D womncti * 

NAME Of AUTHO R » 

, , ~ . » ™ ~ ~ » . i ~ - « . . AUTHOR' S NATTOKALm OR DOM1C1U WA S TKBALTHOr* CONTRIBUTION TC 

o » | c ~ " " > 
>« '  V c S 

| k | f y r p NATUR E OF AUTHORSHIP ( 
• • N / •  c  :  VDinwmwMlKtilpiuf v 

" b p n d u a m < t « i « r t « t i i i 
_ Dgwtn on MMiilito w w n i l 

: T « « 
Z ArduMcnu«l work 

d"!S*,r. t  NAM E Of AUTHOR » 

~:~b 
AITHO*** \*nosAtn> o« OOMICILE WAS THIS AUTHOR'S CONTRIRUTIONTC 

THEWORK •  - . » — . , ., 
: >» :  NO '.TlZTTl 

r*r* NATUR E Of AUTHORSHI P Ci—. « 
\ b r '. Tflctguul drawing 

t n l 

2 UAH I. N WHICH CREATION Of THI S 
WORK WAS COMPUTED 

OATI AND NATION Of FIRS T PUBLICATION Of THI S PARTICULAR WORK 

4*w M«l«a M W M i M M M 

COPYRICHT CLAIMANTCSl <-«• •• * 

I . ON E DEPOSIT DECEIVED 
H 

TKANSFtmUtMa 

UOAI OH SACK » 

m M«V m um •  «* Jifi 

APPLICATION RECEIVED 

! 

| TW O DEPOSITS RECEIVED 

REMITTANCE NUUSER »N0 OATE 
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CHECKED BV 

— . CORRESPONDENC E 

— ' i n 
CCPV°-" 

3 F * : : 
- i t 

3 M -

0 0 NO T WRTTE AftOV E TW S LINE. IF VOU NEED WORE SPACE. USE A SEPARATE CONTINUATIO N SHEET . 

PREVIOUS REGISTRATIO N H* » I K W I MN ie > IM wort. o r » *» H I M mm 
I ' m : M b M w i M w i n ^ i t ~»vnaM)fMrrtfiMT»nen&rai* ; tousM'tCKK t 

a. ~  Th« il tht nfW WtWuN** mliMrt < M J ••»»» p mu 

b. I Thr » it *n# imt joputanon l u i w n M r IM antra 

t. I  Th a n • i H i i i ri n i w « iM work, at m' ti ta 

fc. *M*o> Men MM in O* CopvnfM t>ntr * 

DERIVATIVE WOR K OX C O Mf I L A T I ON L d r o m i m m » a* * M 
a. Pramaofty M M M I U m m ant rmriMini -o* » or »ork* irui IHM vort \t m 

I. Mawfut 4 *M N> Tkw *••»» u w i m r < w — i untr^mni  •» in* FMiiwai um *a» —— ac- — w > tfx —f » — t f> -«MO»<oy>n| W a cuuwo ' 

DEPOSIT ACCOUN T -  ii» « * On nan V I M « f w t M M ir > t*» CetwnfM Offtc*. ( !•• MM ana ntaOWf a 

CORRESPONDENCE * 

CERTIFICATION" '  :.• * 

8 

m W M M M l M l W flUJWMIHW f « • « ! .!*•» «  Jt^..»*» •  •*••>• 

C^ 
c i i m n . 
CAT1T0 

• . . : . « > . . — „ . . . . 

»u» a w ^ ^ w ' t a y ci Mr J 

70-857 0 - 9 3 - 1 1 
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1 

FORM VA 
REGaTRATOM NUMStR 

EFFECTIVE DATE V REGISTRATIO N 

TO HOT WTCTE»tQVETHBUHS.g TOO MtEJ MOM »RACt.U*t A  SEPARATE COHTHUATION (NUT. 

TTTU Of THIS WORK » NATVtlOFTHIS WOR K » ta* 

UorWs Q e P»r9WttT«HfA»K<n. Vo\ . \. 
PtEVIOLS Oft ALTERNATIVE TTTUS • 

N « M t 

Pha-io^f A»V\ ^ 

rvsucAnoN AS A CONTUIITION M 

NAMEOEALTMOftT 
a P A » PkcTofte»f>t\e^ 

AUTHOrS NATIONAUTY Ot D O M O U 

2 tm f \ » •£«£!!• ' 

NOTE NATVtEOFALTHOtSKir C m * 

I tAenatmo n a* wwh ol «n 

~ „ ,  XAMIOFALTMOt V 

AUTHOR'S VATIONAUn Ot DOMK3U 

Z *m 
I O M M # I 

WAS nos AiTHors CONTUILTION TO 

z »« • :  v » 

NATVtE Or ACTMOtSH V 

VIA* IX WHICH CtlATION Of TUB 
. w o t c w A S C O M i u n o 

\**1-
Tn> ;»—-«. ^ i -TC^r" " 

DATI AND NATO* Of FUST FVIUCATION OT TWS PAtnCLLA* W U 
Owfr *Mf r 

ODrTUCHTCUniAWnSIV— — I I » » •  i  » m « 4 corrucHTCuuM 

P«yr P H o r a P«yr P H o r o < i « « r > » « « 

» » • " " • " • WAWTI1TT C 

I - ONtotrosrrmcrjvt D 
I I 

r»»»"«—W-«'"—»l • • • ' | » ^ — — » • »  j l 

ARRUCATION UCClVtO 

| raoovosrrttccfivto 

• W M W f l M 
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;.*>*».Nt- 3 ' 

, — CORRESPONDENC E COP v "»G-

^ — ^ — — JS £ 
ONLw 

0 0 HO T WRfTE ABOVE TMS UHt. g TQ U KEEP HOWE SPACE. USE * SEPARATE COWnHUATlOH SHEET. 

fUrvlOfS REGISTRATIO N H. IIIWIM I 
T K M S^t o U < w i N < « i ' i i . ' > n i w 

tl «aw MMMOT * *>•. " pn F M M ft«fseaM«  Nw* a 

DERIVATIVE WORK OR COMTILAT10N < 

b. MMH W * 4 « M m  l lN MM & « • »  «MI . f M M M 

DEPOSFT ACCOCVT l n M n p w w w n w i t a i n n m O i » M i i n w — i M w d » C i m » i O t e , p « « M » W H « 

CORRESPONDENCE » w M H i M f O i i w < ) » M n m M M M N M M ^ w M > M i U l i m NM«<<a»w/A»i/Cw/»« w £>» * 

P A T PW ftt<i^rafV\«A 

S ^ ^ T l a w i u ft^JTWTt.,  2 . ,4 > 

j j^^jrtPjj22jr 
CERTIFICATION" :  :*• 

H « * n » » * n * M i 

jt •*» _«n imaw o - r 

1 * *M M f l WM M M M « J « * « U l M M O M * p*« i « * « • « c M M M B W  «p* m 1 «• M> «0 > * M MM •  M a t UM t «M t 

cnmn. 
U T I T 0 __P<*X. . t 3k a T 05 f ' * )k< >* ' JBBM B 5 ? 

Zm,-^mT** 



318 

»*> 

JZ* 

-<-oV^G^tfRtVCvC^" HOW  WITH OPTICAL 
ff^WV^V^ CHARACTER  RECOGNITION ^rapftff Artis t Xearns to Readt 

Uftaphon.togoortMwmm\fmmivmi»tm ktoerepartmmmuetorenicle.Attd 
now. with  the  included S495  Optical  Charectsr  Recognition  (OCR) 
package, you  can  scan  books,  encyclopedias  and  ) I I W I < M » I M right into 
your own  word  processor.  Reed  on  end  discover  how  von  can  use  this 
phenomenal technology  to  odd persuasive  graphics  end  authoritative 
text to  everything  you  write  for  the  breakthrough  pnee  otfust  fpasaJZ 

Onlt a  •»•»» »raf» ag*> tt4*fil-lh»-ltn r 
vranfiinu wvjwm trvng ihr* pttrnomrnaJ 
(M*Jt mnni *«p »« M * « u w nw i w u u 

fell, in r pta r an d m h « * )p riarnr n 
ha»r ( w n N * m l \ n l «*• » *» r tan al l 
thrall ••• tht wm r w» » ****** r*mg o i ^n a \ 
lawtRmdw*****!* f*attWi*n u l««w\. l**> 
lirrm «nj fn%tit<nai»>*M< ••-•*kfi>*nrfatr*. 

\tmp*t ninth * ttwtir t vannr f attttt a 
nrwtparw-* '• * m**##in o «iti.t r tatak m 
paUr r(hiiii^mlu|>M i • « • » • * 

In** *»afift«n q *»*wm in*i«n m irau Y 
Ihr le u ««d JiM**«*x •' ••*• * *w« 

timtantrtrn **»r »•*« t>a*MM^ trM aw 

i l l l i l » i * r i«w»« n*«tfi * unmrw l \ \ t II 
tpnMkwn>nl #* »«•• i>«nut 

lrirwt»«»«**iiirtt.«tirMit i*Mt«r*4a* r 
tinw t i i m nt ir« i ifH. * *tttM*)ii « m «»«*nj 
pn*«w* >W i a W iw . « imaha»» *««n wwft 

And. k * * »»•*• » I  tik«t thrrail * IK R 
vannret tht*» » k****«m.«Mtr*j>irttu l 
It a m •»««» trwO <n *t«* tymnet * * M « U ' 

**tt>fW*nrtthr*r«l.*t .*Mi* t Itrftrtk W 
»* ant «*nr* hwii ititrtl • < |*t^a«tMHUlh 
tnatrdi ihi » IN fc «.«nn«na wurr n ca n 
rrad i t *»iih tminnt * t u i * \ 

Ptwvlh*%4 I  r-onlrMomnrrauknui -
i m b M r »** • »  I I * lul l patfr m m ! fern 
mahr ntt i tttMfc |UMM<*rt a  PMr !hl \ 
nanninu *»%tr m autmnaiKalH pu n th e 
ntnet n«jrthr f tiuf M i« th r unr f i 

I km atiuiatr •* it * I *r Sound voult art 
an « \* winding *l*«.ur hrttrt «uurarv. W I 
al«at* ru n rm rv u >wnnrd trtt throug h 

Ittatmnn^MiaimtfackrMmaumrwan-
runu * ne»»MMprr JftHir and imrrtinq ihr 
«kiH<h dim tit inti t H WI tuMnmrr trtr m 

Imauinr rradm u \*** \ tHjurr * tm m * 
tnrradtrwrt am i imianm pullin g the m 
•nut »t*ut ta*r% nn^RfWl* 

And. •maginr%rurthingafc«»» iiuntr i 
lion, crun tw nup *nd Uinpinu it mm «tmt 
mtminu prtMhrnttintrptw i 

Nn«* vuu t*n itr«i r JitrntKW^trnurH l 
•ng nrpivtk. rwuf»iwh . and k t im *»M h 4 
itimplrir uMfl im i *»M« n tha t IM M •«•* 
%*.am utaphH\ hui MHMllv rrajh " M t 1 

lirw ru n ttm advantvd u a mn M U M a 
pagr Imtant H thrtr«i*i*u«ri(Anfwda* » 
pram>n\iNiriiHnputrr\wrtrn Thrnw m 
tan vOti ihr t ru i n M*ut word n m « v « 

Plus vi w ia n %nati h r\T-titninu a n 
illmtratKMiv phi«iaiianh\ and map* nunt 
irfl a naur and into all vimr «n«k 

But hriiwc «tr rurmnr nund^jraMini i 
nnwa\i*r> utaptmv *rt * raplar r th r u * 
nhiMicatrd irti-uutilun q put>* T nl ih n 
inrndiMr wanning %mtt?m 

TTXT-SNATCHINC 
TtCHNOLOCY CXPIAINE D 

tt *rrvuluiHMun li\ iallnJtHJIIttpt i 
u l OiancW T KfcimnDuni. It tauannng 
innovatMm dntgnnl ti t rra d ih r ha*> \ 
han ind Mrrm \it printrd »t»rdt «m a  p*or 

but. tmtrai l i n inirrprrtin u thr m a * 
diaphK% iliir Whn tunnmi. iHIRattuallv 
idmtitirv ihrw lomfunmiv a> indivvlual 
trtirrv waci h and wntrmrv 

'» >p*U checker. 
Th» *wy I kab» ITU b« perfect. 
oca mouLiivuv INACTION 
reran iabonotoly r»rAd-cvptng pages of 

text. Wtt h rh a •cKaoced OCK tannin g 
m a n . you  on i m tntueok t tune while 
creating Ut^rp^nd-ulw-nottce rcporn . 
newsletten, arorJet and term pepen. 

If you'it a contractor, vou on Kan your 
cttenf • fequcu totm. Then imng the text 
as a tkttetoa' «w an create a concne bid 

equipment requirement* . 
and cost*. 

If vou'r e a  lawyer, no w yo u can scan 

computers tor tra m othe r la w firim i t o 
help you buUd new bneft (or the mnettev 

And. If you're a itudent. now yo u o n 
easdv researc h Informatio n lo r schoo l 
papers and college theses. i fUiimnUi t o 
always footnote the source-t 

Plus, wtth permission, vou on integrat e 
information yo u fin d fro m magazines , 
newspapers and lournal s int o al l you r 
work-even in column format! 

real Database libraries, too. Now vou 
can keep tuenpeehemwe records of buii -
ntt*6oosting information. Just scan newt-
paper arndes. loumal reports and adwr-
ttscmenn into WJUT database. 

Vou'll tunvacomptcte record of business 
trends, declines and surges to help you 
preenctv plan raw next corporate move. 

Caattoa: ir*i iuegal to use copyngnted 
matenal from newspapen. magazines and 
books for mou commercial purposes. So 
please ask prrrnission and credit the source 
wtstnevft you use this material 

Thr* OCR scanning system n also perfect 
lor hnkmo mcompaoUr computer syujems. 

Whether your clients or associates create 
documents on a Macintosh. Commodore, 
mainframe or typewriter, itdorsn'i matter 

http://ti.tr
file:///wrtrn
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Tha tiC" Kanne r system will convrn am 
document vou choose into THl fOIMA T 
vou arid your computer ctn work with. 

lut. hold on. Yo u ca n alsoad d eve-open-
ing 400-dpi graphics iiuuntlv i u 411 vour 
reports and proposals Her e show 
CATTTVATt YOUB » f * l * fM WfT H 

BlCH-USOLVnON GRAPHIC S 
t Jpcurr wu reader' s artermon ana never 

Inoa' Thismvu^uw OCRwanningsw -
irni n aho a 4M»-dpi oraphm wanner' 

No* *o u can uiab a picture or vnurwHI 
and ifiMamiv place n on brorhurn. bmi-
ncu •men ut handbook* 

No* vu u ran *opv drawing*, diagrams 
and map* «W| U| enrvcKipedus. nwrna h 
and almanacs i«» vtui club nevntrtien 

And. no w vour children can turn in A* 
W " P*p m uwnptnr witn cuntrwibng rtkuv 
aaimns. phn*«jr«pnv t runs and duurar m 

Remember, uraphuv lik e ten. are tub-
lectiucopvTKmilaw* *op4e«» e get per mil-
lion J nd credit the wwr t e he tore «ou begi n 
to Kan ropvTKinied rrutrrui 

tou can r%rn MM M*J » luu>>and t'reate 
pcnonalitnl watKinert u n H « I itmtin u 
ou> trvd napri «M wnulr feed paper 

Stqnaturev UK>' "«>• t w i o n v i n n w 
iwn wgnaiurr »• add a trul* prrwtnatire d 
town t o «tuf trunk-«i< u nmn and fund 
raitinu leiten dim i lntm HHJI prtnie i 

Pluv. it vuu r»j\r a IA» taid in vour nun 
outer «v a mtftlrm *<4 i un wan rrptiri t 
merm». letter * tantrlw d vtinki , phiMi n 
oramibingviHiiantninkitt IhrnMHjia n 

la* u r uptuad »«MI 

**'— ~r *TJ T* "**** * ii — r  f"- Jli » #»» 
*W a r m * WWMI W a U i*/ «*ti d<w aw»» i 
• * »« • a* * »MW *t« r* VWT «w MTM »• *w 

Kannrd tmao»qu*cfchfandc»u>anewhui. 
UNEOUAUS SCANMN G elAJtirWA U 

irt unlik e an v ordinary hand tanner . 
Mustek's half-pag e wanner use s a newrr 
improved veikow-green LCD ughi to pre-
cnelv Kan both graphic* and test. 

So whether th e graphic or trtt vou'r t 
mnnng n btack-and-whiteor m fuD color , 
you'll capture a grcat-tooking black-and-
white copv every sing* time 

Plus, the warme r hat a window HO you o n 
see nacttv what vou re tcanntngi and guide 
rotten thai ensure vou arwjv s on accurate, 
fineiv druikd. distortion-tree images. 

Vou ran even adtust th e rnoruoon of 
vour image in IOU. 200. 300 or 400 dpi. 
sormsncATiD SOTTWAJU MINI 

THI WHOLE OPUUTION 
Thr brai n behin d in n lext-tnatchtng. 

ojaphtoheaonu i«*rat*m n the included 
advanced sortware-iMwprivram lor Kan -
nina ie*i and two l»w wanning oraphm. 

Perceive Personal Th n im redtUe 1495 
tKJK torrware i« the heart til thn wanning 
miem Wit h l*»»ct* r Ivnnru l vo u can 
elliwttewlt wannprwnnen r\pr%ei.lam -
printed and tt>* maint ie«t in ettner d«ed 
i« propiHiMMWl wvfcinu 

riut ii«\rrui t l i ir«<«fna/<n> and inter-
pren mutnptr i>*unin « punu n itenical i 
and iand*ai«- in>Mi/>wiiai> |>aur> 

ScanlUl Mii n Vanki ^ *•• « «an \nairh 
ura^hK^ anj inni iiMntm/r itwm am wat 
ti*i wan i \tm  tan tat^wt t an t uraphm 
imaue rxai r • • ***i tr»<»i i 

f t fwntheuU i \tm  *an ai*» capture 
ttrarhH« w>m It t-amnwtrtr i hu t unlik e 
Vankn «<̂ » »a n ai»> nbt tnr m ad d leit 
and thr n pair " inr m «n n * paJett r ul 
\i%id •*••*» ••« pattrr m 

And oeHrtiannn) %<<«.a n imiwpitfait 
MMjrdrarhNMntiia«****hr*r*>«pamuwncj 
inr I X A I W t . f l t \ i>«nu b 

rwiAVT nniakLLAHON 
^tmpii wi p in * in>it*dr d ^«nn n tar d 

into *tt\ •<*** r*iwnu><«i «t.fi MI \**n IBM 
ft M l U m •« •••nt|Mnr ,*> titmpuir r wit h 
ujmurO Mrtiii m I>. * i* \ i . * maphk n 
Uiad tn r wittwair I'ltt u in inr Muitr k 
wanner An d »«•» tr irad% ti>uu 

The ra w i>»under«iandmanuaimakni t 
all wmptr i« > di> A  hard dn*r an d a mini-
mum i»l rtAiit, meffMtn air reguired 

Ihv Mmrr t l-t. K and draphm Van -
ning »*Mem i\ itimpanblr wit h virruair v 
alidmmairii m i ret . HrLaarihri Pltnand 
ierie% II *- «iHnpatiMr later prinirrv 

IttenginwreOrn Muwek . Im an d backed 

if tO>. JDP , J0O - a r MR anaa ^ M 

by then ttandard Unuted warranty. 
nroFFCKAPiDa 
(ANDNOWTIXT) 

Forgrt cutting up drawing* and pasnr.c 
thtrn onto a lavout. And. forget wtstinc 

m 

•rarf ir *arl fa MM M a auk wn* 
u $40* WiiM ittt fca-Off Amu ton ran tttvn-

Hot* 4» a wmmv tpun tc*m ^mmt%. loa n mm 
mtl. Thmmammtrntm *omt%t*mmrvn'mnHun 
*•»»«-wnawtanC Jnem 
houn hand-typing pagn oi text. 

Sunpry pan tha 4.1 J^wrdr hand wanner 
over anvtiun g vo u want . You'l l utoun c 
vour rcadenwnh nuruung grtoruo and to: . 

II vou're not abulutel v anuutd with thr 
RipOff AnsT t OCR and giapruo opabili-
net. umply return it to DAL in ID origtna. 
boa within 30 daw tor a courteous reruna 

To order you t Rjp-Ot l Artis t OCR *na 
Craphta Scannin g Sntrm inctudin a tnr 
Mustek 4004DI Hand Scanner. Newtv Re-
leased S49S ftrcctve Personal. PC Paint-
brush. ScanKjt. Lxparaton Card and more 
rtsk-rreewith vour credit card, call toll-tret 
I -a00>32SO6O0o* send vour check lor DAK i 
mark^-bUBDngprCTo<iuBpl«qiS9PhH, 

Use Orde r No. 5544 lor JH* disks. And. 
use Order No. 5850 lor J ** disks 

YouU see trxt maoxal)y Oow into vour 
word processor , databas e o r deskto p 
pubtaher seconds alter you ve wanned it 

Pros, vou'tl grab vour readers attention 
with eve-catrfiin g photos, drawings ano 
charts vou've scanned into WJUI documenoM 

FINAL CLOSEOUT 
NOW JUST S99 90 

Use Orde r No. U44 or S4U0 tV* P4dii 
If vou'v e been waung t o buv a RipOf t 

Amst. now ii the time to do it No w vou 
can save a whopping 15 0 oil m v origin* . 
induMrv-btasnng pne t 
•MM ^ i l m w i iM m i l l m i 

file:///nairh
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BTATEMMT OF DAVID LZ8BX 
MEMBER, AMKRXOJI SOCIETY OF MEDIA PB0KMRXFEEB8 

X» SUPPORT OF H.B. «97 

Mr. Chairman, 

My name is David Lissy. I am a well-established 

professional photographer. 

In 1991, I accepted an assignment from a client and licensed 

limited catalog rights to them in writing, before completion of 

the assignment, and, in more refined and.detailed terms, after 

completion of the assignment. I did not apply for copyright 

registration of the photographs. 

Early this year, I discovered that the client had used two 

shots from that assignment in newspaper advertisements placed in 

four U.S. markets. In accordance with the price list for 

additional uses included in our original 1991 agreement, I billed 

the client $2,700.00 for the newspaper ads. As a result, the 

client company has refused to pay the fee and has told me they 

will never hire me again. 

I was astounded when I reviewed my options for restitution 

with an attorney. I can sue only for the lost $2,700.00 fee in 

these circumstances, whereas if I had registered the photographs, 

I could ask for up to $100,000 in statutory damages plus 

attorneys' fees. It is clear that clients would be less inclined 

to. run roughshod over photographers if faced with the possibility 

of paying damages and legal fees, but few photographers are able 

to register their works in order to secure this protection. 

A photographer seeking to redress the infringement of an 

unregistered work confronts a true dilemma. He will likely lose 
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a client and owe attorneys' fees even if he goes after and wins a 

judgment against an infringer. In my situation, I have no 

prospect of substantial daaages to persuade the infringer to 

settle or to counterbalance the loss of a client. Under current 

copyright law, the best I can achieve is a Pyrrhic victory. 
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B T M E M m O F HMTC T WXOOZHS , ILLUSTRATO R 
X> SUPPOR T O F H . R . 8 9 7 

Mr. Chairman, 

My name is Nancy Wiggins and I have been a successful 

commercial illustrator for over twenty years. 

Recently, an established design firm commissioned me to 

paint a watercolor of Cuyahoga Savings Bank for duplication on 

the covers of the bank's promotional packet. Subsequently, the 

bank called me to ask for permission to use the illustration on 

the cover of the annual report. I asked for $900.00 for this 

additional use, a price that was less than half of the price for 

such work suggested in the Graphic Artist's Guild's Pricing and 

Ethical Guidelines. The bank's marketing representative told me 

this was too high a price and the bank intended to use the 

illustration for the annual report without paying me anything. 

It did so. 

Later, I asked the design firm for the return of my original 

watercolor and discovered that the director of the design firm 

had framed it and presented it to the bank's CEO for his office. 

I called the CEO and politely requested the return of my work. I 

explained that the bank had rights to reproduce the illustration 

on the promotional package, but that it had not bought the 

original painting. If he wanted the painting, I would sell it to 

him for $1,500.00. In response, he replied, "It's my goddamn 

piece of artwork and I can do what I like with it. You can go to 

hell." 
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When I approached the design firm to help me recover the 

fees for the additional uses, the head of the firm told me that 

if I pursued the matter, she would circulate word in the creative 

community that I was greedy and difficult. 

Stymied in my attempts to resolve the claim in an amicable 

way, I then considered retaining an attorney, but abandoned the 

idea when I calculated that attorneys' fees would exceed the 

disputed amount. I had not registered the work and could not ask 

for legal fees. I backed down, but have never received another 

job from the design firm or the bank. 

I now realize that I am completely vulnerable if clients 

choose to make multiple uses of my work without paying me. It is 

extremely difficult for me to register my illustrations. I work 

on very tight deadlines and do not have time to apply for 

registration before delivering my artwork. Moreover, I deliver 

the original to the client and am not able to keep full 

reproductions for myself. If a client chooses to keep my 

original work and refuses to pay me for multiple uses, there is 

nothing I can do. Usually the costs of taking legal action to 

enforce my rights are greater than the additional fees I seek. 

Without the ability to recover my legal fees from an infringer, 

and to obtain what are in essence punitive damages, enforcement 

is out of the question. Unless the law is changed, I lack the 

remedies needed to protect my copyrights and to force infringers 

to compensate me for unauthorized use of my work. 



324 
rv 

BTATEMBMT OT HAKE DELSSFXHA8SB 
MEMBER, aMERZOM BOCZETT OF MEDIA PHOTOGRAPHERS 

XI SUPPORT 07 B.R. 897 

Mr. Chairman, 

My name is Rank deLespinasse. I have been a professional 

photographer for over twenty-five years. 

In my experience, photographers rarely apply for copyright 

registration of their works because the costs and administrative 

burdens are prohibitive. In one 2\ year period, I submitted more 

than 56,00 pictures to Image Bank, the stock agency which acts as 

my agent, but I did not register most of them individually 

because of practical constraints. Much of my business is derived 

from the sale of photographs published in the catalogs of Image 

Bank and I recently discovered, to my regret, that the catalogs 

containing my images are also unregistered. That lack of 

individual and catalog copyright registration left me with almost 

no recourse when I stumbled upon blatant infringement of some of 

works during a visit to a computer trade show in 1991. 

While visiting the Comdex exposition, I admired a series of 

photographs displayed upon a bank of computer monitors. I was 

surprised to identify some of the works as my own and those of 

other well-known Image Bank photographers. The salesman at the 

booth told me that the exhibitor had purchased the photographs 

from Image Bank for $100.00 each, but my suspicions were aroused 

because there were almost sixty pictures on display, and I could 

see printing dots within the images as if they had been scanned 

from catalogs rather than reproduced from the kind of 

reproduction-grade duplicates which Image Bank provides to 
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legitimate buyers. When I called Image BanX, they confirmed that 

the exhibitor had purchased only one-time audio-visual use rights 

for seven photographs. In fact, the exhibitor had overstepped 

limits of the license for one-time usage of the purchased 

photographs also; all of the images flashed up on the computer 

screens hundreds of times a day for several days during the 

exposition. 

I returned to the exhibit with my camera to record evidence 

of the infringements by taking pictures of the monitor screens 

shoving my images. While I was photographing the computer 

screens, an executive with the exhibitor's company came up to 

speak with me and commented on how much she liked the 

photographs. She then added that the company "actually paid some 

money" for the seven images which had the company logo burned 

into them because of plans to distribute them as part of a 

reseller demonstration. I was appalled at these plans because a 

reseller demo involves international dissemination of information 

on computer chips with no limits on the scope of distribution. 

Incorporation of images in a reseller demo ensures almost 

infinite uncontrolled duplication and many photographers would 

not consider selling such rights even if an appropriate price 

were determinable. 

Upon inspection, it was apparent to me that all of the 

displayed images had been scanned from catalogs. Even the seven 

purchased images imprinted with the company logo carried the 

telltale printers' dots within the images. Apparently, even 
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though the company had received 'high-quality transparencies of 

these photographs from Image Bank, the representative at the 

booth told me it was easier to scan these images for computer 

display directly from the printed page. 

I later identified the origins of thirty-five of the images 

displayed on the computer screens in various Image Bank catalogs, 

but when I informed Image Bank of my discovery I found that 

although all catalogs bear the copyright symbol, they are not 

protected by copyright registration. Image Bank is now 

negotiating with the infringers, but without a claim for 

attorneys' fees or statutory damages on the horizon, their 

negotiating posture, even as the wronged party, is greatly 

weakened. 

" As a wronged individual, I have even less recourse. Image 

Bank largely manages the uses of my photographs for me and I do 

not retain the transparencies of much of my work. If I attempted 

to manage and police the licensing and distribution of my 

photographs, I would have no time to do new work. Attempting to 

register all of my works in anticipation of possible future 

infringement presents a logistical nightmare. 

Yet my recent encounter with the infringements at the Comdex 

exposition illustrates the ease with which infringers may now 

steal and display works for which they have no intention of 

paying. The new scanning technologies have facilitated 

duplication to the extent that infringers may copy with 
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increasing ease while creators sink in a quagmire of registration 

requirements and unrecoverable legal fees. 
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BTATEKOR o r OAR Y KKLLHE R 
MEMBER, AMERICAN SOCIETY OT MEDIA PHOTOGRAPHERS 

I» SUPPORT Or H.R. 897 

Mr. Chairman, 

My name is Gary Kellner. I have been a professional 

photographer for eleven years. 

Three years ago, I accepted a job for Goodyear through a 

local advertising agency. In the course of an arduous three-day 

shoot involving elaborate arrangements, I took several rolls of 

film for an in-house sales force brochure. My invoice specified 

one time usage of the photographs for that purpose. After 

completion of the job, I asked the ad agency to return my film to 

me when the art director had finished his selection of shots for 

the brochure, and they assured me that they would promptly do so 

so that I could use some of the shots for my own business 

advertising. 

Despite numerous requests, the film was not forthcoming. 

Eventually the agency sent ae part of the film only, a damaged 

roll. 

Some months later, I was browsing at a trade show for business 

supply organizations and noticed a three dimensional point-of-

purchase display for Goodyear products prominently featuring one 

of my images from the brochure shoot. I found that every 

Goodyear store across the nation was displaying this item. 

Upon investigation, I also learned that Goodyear had liked 

the shot and had requested the aqency to return my film to them 

for the displays. Without questioning or asking my permission, 

the agency had complied. 
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When upon the advice of an attorney I asked for a $1,500 fee 

for the use of my image in the display, the ad agency responded 

that their purchase order had established the photographs as 

works for hire and no additional fees were due. In fact, the 

agency had never issued a purchase order to me, but I had not 

registered the photographs, and knew that legal fees for pressing 

my claim would be more than $1,500, so I abandoned my efforts to 

seek payment. 

As a practical matter, I am simply unable to register 

all of my photographs or to know which ones I should register. 

It is impossible to guess which images might be targets for 

infringement, and registration of every single image would send 

me into bankruptcy. I often send out my rolls of film to clients 

and consequently lack even the required deposits for registration 

or proofs of what has been infringed. By the time I receive my 

film back from clients, often the three months from publication 

has already elapsed and infringements may have already occurred, 

thus foreclosing opportunities to register in time to secure the 

rights to damages and leqal fees. Until the law is changed, I 

will be unable to protect ay copyright right from unscrupulous 

clients and others, who, under the current scheme, may make 

infringing uses of creative works with impunity. 
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STATEMENT OF F&BSTOH LTOM 
MEMBER, AMERICA* SOCIETY OF MEDIA PHOTOGRAPHERS 

ZM SUPPORT Or H.R. 897 

Mr. Chairman, 

My name "is Preston Lyon. I have been a professional 

photographer since 1975. 

Hardships imposed by the present copyright laws have 

forestalled my attempts to protect my works from infringement or 

to object to known instances of infringement. 

For example, six months ago, a leading advertising agency 

commissioned me to create an original photograph to accompany 

clever lines of copy in an advertisement for Schneider camera 

lenses. The resulting photograph, a humorous view of a large dog 

delicately taking a hot dog from a pile of wieners in buns, 

involved a painstaking set-up with a trained dog. Under the 

terms of my agreement with the advertising agency, for $1,500 the 

agency retained exclusive rights for two years usage of the 

photograph bearing my credit line in that particular 

advertisement. 

Several weeks after the Schneider ads began to appear in a 

number of publications, the advertising agency advised me that a 

Florida Lexus dealership had placed an unauthorized variation of 

the ad featuring my photograph in the Fort Lauderdale Sun -

Sentinel. Attorneys from Schneider contacted the Lexus dealer 

and demanded a fee of $1,000 for the infringement which they 

received with the dealer's apologetic explanation that an entrant 

in an in-house advertising contest at his business had submitted 

the copy and photograph as original work. 
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Schneider declined to share the proceeds of the infringement 

demand with me or the advertising agency because the $1,000 fee 

was not even enough to cover the $4,000 attorney's fee incurred 

in pressing the demand. 

My options to redress this infringement were discouragingly 

limited. I had not registered the "dog eat dog" photograph; 

having taken more than 40,000 pictures during last year alone, I 

am not in a position to manage the paperwork or absorb the costs 

of registering each of my works. As a result, I have no hope of 

recovering attorneys fees or statutory damages if infringers 

steal my work. 

Had I pursued my first option to file suit against the Lexus 

dealership, my legal fees certainly would have outstripped any 

potential court award. My other option — to insist on a share 

of Schneider's settlement money — would have alienated a good 

client for a negligible sum. Though angered by the infringement 

of a highly original photograph, I have reluctantly dropped the 

matter. 

This is not first time I have faced such a situation. Three 

years ago, I produced a distinctive photograph of a sumo wrestler 

on a skateboard for an advertising agency representing an 

international shipping company. A different advertising agency 

later reproduced the photograph in a promotional flyer 

illustrating their creative work. They did not ask permission to 

use the photograph, I received no credit or compensation for the 

damage to the commercial value of my work, and there were no 
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premising remedies available to me. Again, legal fees would have 

more than offset any award resulting from cease and desist 

demands or a lawsuit. 

I have no doubt that I will face other Infringements of this 

kind during my career, and will be virtually powerless to guard 

against thea, unless you pass the bill now under consideration. 
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Mr. HUGHES . Mr. Rogers, welcome. 
STATEMENT OF ART ROGERS, PROFESSIONAL PHOTOGRAPHER , 

ON BEHALF OF THE AMERICAN SOCIETY O F MEDIA PHOTOG-
RAPHERS, ACCOMPANIED BY DONALD PRUTZMAN, ESQ. 
Mr. ROGERS . Mr. Chairman, my name is Art Rogers, and it is mv 

pleasure an d honor to appea r before yo u today t o testif y o n behal f 
of the American Society o f Media Photographers , known a s ASMP, 
in support of H.R. 897, the Copyright Reform Act of 1993. 

I am a  professional photographe r workin g and living put of Point 
Reyes, CA , fo r th e pas t 2 2 years . Lik e mos t ASM P members , I 
make m y livin g solel y by photograph y and , i n particular , fro m th e 
exercise o f m y copyrigh t rights . I  hav e bee n fortunat e enoug h t o 
achieve a  degre e o f professiona l succes s i n m y career . I  hav e ha d 
exhibitions o f my photographs, an d they have been show n i n man y 
parts o f the Unite d States . M y wor k i s widel y publishe d i n maga -
zines and journals in this country and abroad. Several o f my photo-
graphs ar e include d i n th e permanen t collection s o f the Sa n Fran -
cisco Museum o f Modern Art, th e Cente r for Creative Photograph y 
at th e Universit y o f Arizona , an d th e Josep h Seagram s &  Son s 
California Collectio n i n Ne w Yor k City . I  have taugh t photograph y 
at, among other places, the San Francisc o Art Institute . 

I have brought with me today several examples o f my work—yo u 
should have i n fron t o f you a  recen t piec e publishe d i n Lif e maga -
zine—to giv e yo u a n ide a an d som e insigh t int o th e natur e an d 
quality of my work. There ar e als o severa l not e card s that ar e cur-
rently in print. 

But it i s no t my succes s a s a  professional photographe r tha t ha s 
led m e t o appea r toda y befor e th e subcommittee , bu t th e stor y I 
have to tell you about my experience i n the Federa l court s over the 
past SVz years tryin g t o protec t th e copyrigh t i n a  singl e photo -
graph entitled "Puppies," which i s over there. I  believe tha t my ex-
perience, despit e it s favorable outcom e o n the merits , demonstrate s 
the pressin g nee d t o mak e statutor y damage s an d attorneys ' fee s 
recoverable Dy all successfu l copyrigh t plaintiffs . 

Like mos t photographers , I  nav e neithe r th e tim e no r th e staf f 
to register th e thousand s o f images tha t I  create eac h year , but a s 
a resul t o f m y no t havin g registere d jus t on e o f th e man y thou -
sands o f photographs I  have create d ove r th e cours e o f my career , 
I hav e bee n pu t throug h a  lon g an d difficul t travai l a s I  have at -
tempted to vindicate my rights against a blatantly willfu l infringer . 
I a m her e t o tel l yo u ho w difficul t tha t proces s ha s bee n despit e 
my victory in the courts and to ask that the law be changed s o that 
no one wil l b e forced t o make th e sacrifice s I  have ha d t o make t o 
enforce my copyright rights. 

My stor y begin s i n 198 0 whe n I  wa s asked  t o photograp h eigh t 
new German Shepher d puppies by a  client named Jim Scanlon . As 
is alway s th e cas e whe n asked  t o creat e a n imag e interpretin g 
some aspec t o f th e world , I  exercise d considerabl e creativ e judg -
ment in deciding how the photograph shoul d be composed and exe-
cuted, includin g th e arrangemen t o f th e models—whic h I  decide d 
in thi s cas e to expand to include both Jim an d Mary Scanlon—als o 
deciding o n th e lightin g t o b e use d an d th e photographi c details . 
I mad e approximatel y 5 0 exposure s t o accomplis h this , an d afte r 
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the contact sheets were prepared I chose one in particular as the 
final photograph. The Scanlons purchased several prints for a few 
hundred dollars, and, as is my practice, I retained my copyright in 
the image and all others shot along with it and added this image 
to my catalog of works available for further reproduction and dis­
tribution. A large printed photograph is over here. 

[Indicating photograph.] 
Mr. ROGEHS. In the ensuing years, my copyright in this image 

earned revenues and various reproduction opportunities. In 1984 I 
licensed its use in a note card to Museum Graphics. That company 
has a long history of distributing high-quality photography, includ­
ing photographs by Ansel Adams, Imogen Cunningham, and Ed­
ward Weston. I believe that Museum Graphics has since completed 
two printings of 5,000 each of this "Puppies" image. You have in 
front of you today a copy of that. 

In 1987, a New York City artist by the name of Jeff Koons pur­
chased one of these note cards and proceeded, without my permis­
sion or knowledge, to convert my two-dimension image into a three-
dimensional sculpture. After tearing my copyright notice off the 
card, Koons supplied his artisans in Italy with the image and in­
structed them quite literally to copy the work. He instructed his 
workers how to paint the resulting sculpture by marking the photo­
graph itself as it appeared on the note card, and before you is that 
sculptural rendition of my work. 

Koons displayed his copy of my work at a show of his entitled 
'The Banality Show" at the Sonnabend Gallery in New York City 
in 1988. He made a total of four sculptures based on this photo­
graph and subsequently sold three of them for $367,000. Displayed 
next to "Puppies" is the Koons sculpture. 

In May 1989, Jim Scanlon, the gentleman in the photograph, re­
ceived a call from a friend who had seen what she thought was a 
colorized version of my photograph in the Sunday edition of the Los 
Angeles Times. Jim got the paper and discovered that the news­
paper photograph was not the photograph of "Puppies" but, rather, 
a photograph of the sculptural rendition of that photograph which 
was being shown in an exhibition at the Los Angeles Museum of 
Contemporary Art. Jim called my attention to this. 

At this time, I had not filed for copyright registration for "Pup­
pies" and had no reason to anticipate that my work would be cop­
ied by Koons. I soon found out, after consulting counsel to consider 
my legal options, that the absence of a prior registration foreclosed 
the possibility of recovering my legal fees even if I won the lawsuit 
and further meant that I could not be awarded statutory damages 
in lieu of proving actual damages and Koons' profits. 

My first problem was finding a competent lawyer willing to rep­
resent me in a case in which our legal fees could not be recovered. 
That was a very difficult and frustrating experience, and only 
through good fortune was I able to retain Mr. Donald Prutzman— 
who is here with me today to my right—to represent me in an in­
fringement case against Mr. Koons. 

We filed suit for copyright infringement and other causes of ac­
tion against Koons and Sonnabend Gallery, which sold the sculp­
tures, on October 11, 1989. After completion of discovery, the trial 
court granted summary judgment in my favor against both defend-
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ants o n th e copyrigh t clai m i n Decembe r 1990 . The cour t rejecte d 
Koons' argumen t tha t hi s copyin g o f m y wor k wa s protecte d b y 
"fair use " unde r copyrigh t law . Fa r from  "commentin g upon " o r 
criticizing my work, the court held that Koons "simply appropriate d 
it." 

The distric t cour t rule d tha t I  wa s entitle d t o a  permanen t in -
junction agains t Koon s an d Sonnaben d Galler y prohibitin g the m 
from making , selling , lending , o r displayin g copie s o f "Strin g o f 
Puppies." It further ordere d Koon s t o tur n ove r to me th e remain -
ing copy of that wor k stil l i n his possession , a n orde r which Koon s 
proceeded to defy by shipping it out of the country, which prompted 
the cour t to hold him i n contempt . Onl y recentl y di d Koons finall y 
deliver the remaining copy of this infringing sculpture to me. 

Since I  coul d no t recove r attorney' s fee s an d statutor y damage s 
from Koons, I  asked the district cour t to award me money damage s 
in the amoun t of his profits , whic h I  believed were the full amoun t 
of th e revenue s earne d fro m th e sal e o f th e thre e sculpture s in -
fringing, whic h wa s a n amoun t o f $367,000. Despit e Koons ' failure 
to se t fort h a  detaile d accountin g o f hi s allege d expense s whic h 
could be deducted from these revenues, the distric t court denied my 
summary judgment motion seekin g an award of profits, thereby re-
quiring a  damage s tria l t o b e held  t o determin e th e appropriat e 
amount of profits t o be awarded. As of this date , that damages trial 
has ye t t o occu r an d I  hav e no t recovere d a  penn y o f th e profit s 
that Koons has made from the sal e o f his infringing copies . 

Koons the n appeale d th e distric t court' s determinatio n o f in -
fringement t o th e secon d cour t o f appeals . Afte r brief s wer e file d 
and a n argumen t wa s hear d befor e tha t court , i t issue d a  decisio n 
on April 2 , 1992 , affirmin g th e gran t o f summary judgment i n m y 
favor. I n ye t anothe r eve n mor e emphati c rejectio n o f Koons ' fai r 
use argument , th e secon d circui t cour t foun d tha t Koons ' copyin g 
of "Puppies " wa s don e i n ba d fait h an d solel y fo r profi t an d tha t 
Koons' clai m tha t hi s wor k wa s a  parod y wa s misplaced . A s th e 
court stated in its opinion , "It is no t really the parody flag that ap-
pellants are sailin g under but, rather, the flag of piracy." 

The secon d circui t believe d tha t I  wa s entitle d t o a  recover y o f 
statutory damages . In fact, th e court went s o far as t o suggest tha t 
"given Koons ' willful an d egregiou s behavior , w e thin k Roger s ma y 
be a  goo d candidat e fo r enhance d statutor y damages " pursuant t o 
504(c). However , sectio n 41 2 o f that act , whic h th e cour t ma y no t 
have considered when it wrote its decision, would seem to bar those 
statutory damage s becaus e th e photograp h wa s no t registere d a t 
the onset . 

Thus, i n light o f section 412 , proving actual damage s an d profit s 
will probabl y b e necessar y i f I  a m t o recove r an y monetar y dam -
ages from  Koons . Insofa r a s profit s ar e concerned , th e cour t indi -
cated that Koon s would have th e opportunit y a t a tria l t o establis h 
elements of profit no t attributable t o my work, which the court sug-
gested ma y includ e Koons ' "notoriety" an d "hi s relate d abilit y t o 
command high prices for his work." 

Now th e cas e i s bac k befor e th e distric t cour t for determinatio n 
of my damages, and no trial date has been se t yet. I t i s clear , how-
ever, tha t w e fac e ye t anothe r lon g an d difficul t roa d i n bringin g 
this matte r t o a  fina l conclusio n an d tha t i t wil l requir e a  grea t 
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deal of time, effort, and financial resources on the part of both my­
self and my lawyer. 

Koons has asked the court to receive testimony from numerous 
expert witnesses, and I have been obliged to retain experts to 
counter those positions that Koons' witnesses will no doubt ad­
vance. We face the prospect of an extended trial and the possibility 
of yet another appeal after the jury determination of the appro­
priate damages. We are now in the 4th year of this litigation. 

My attorney has invested hundreds of hours in this case, and we 
are precluded from recovering any of his fees from a defendant that 
the courts have held is a willful and egregious infringer. Further­
more, I have spent close to $40,000 in litigation costs alone to date, 
and I'm sure that more costs lie ahead as we move closer to the 
damages trial. 

Now I am required to go through an exercise that permits the 
infringer to put forth various arguments as to why the vast major­
ity of the profits earned from his illegal activity should be his and 
I should be entitled to only nominal damages. If Koons is successful 
in these arguments, 4 years of litigation and thousands of dollars 
in attorneys fees and litigation expenses will result in a minimal 
financial recovery from the infringer for me, the innocent party. 

I respectfully suggest to you, Mr. Chairman, and to your col­
leagues on the subcommittee that this should not be so. The in­
fringer should not be allowed to avoid paying my legal fees and ex­
penses because of a technical requirement that my work be reg­
istered before an infringement began. The infringer should not be 
able to force me to go through a damages trial Tbecause I simply 
cannot ask the court for an award of statutory damages up to 
$100,000, which is what the law permits for those few people who 
comply with the technical requirements of section 412, nor should 
the infringer, especially one who has knowingly copied my work 
solely for profit, be afforded the opportunity to wiggle out of sub­
stantial profits awarded by arguing that he is, in fact, responsible 
for those profits despite his sole reliance on my work. 

Few photographers or other individual copyright owners have 
chosen to risk what I have risked, and now I can see why. I have 
devoted almost 4 years to this effort, and my health, my business, 
and my family have suffered as a result. I have made great finan­
cial sacrifices to keep this litigation going, and all of the sacrifices 
have been required to bring this case, one that the courts have al­
ready held involved egregious misconduct, simply to the point of a 
full damages trial. 

I firmly believe that I would have been spared much of this 
agony if I had been able to recover my attorney's fees and statutory 
damages against Koons. It is questionable whether even someone 
like Jeff Koons would have dragged this litigation out all these 
years if in the end he would have been required to pay not only 
his but my legal fees and it was clear that, at a minimum, he 
would owe me statutory damages. 

On behalf of ASMP and all other photographers and individual 
copyright owners who may take action against future infringers, I 
urge the speedy enactment of H.R. 897. By making statutory dam­
ages and attorney's fees available to all copyright owners, Congress 
will prevent the abuse of the system to which I have been sub-
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jected, an d i t wil l enable persons like mysel f to take action agains t 
infringers and to make them pay for their illegal conduct. 

Thank yo u fo r givin g m e a n opportunit y t o testif y befor e yo u 
today. 

Mr. HUGHES . Than k you very much , Mr . Rogers , an d le t m e first 
of all just congratulate you on your outstanding photography. 

Mr. ROGERS . Than k you. 
Mr. HUGHES . I t really is impressive . 
[The prepared statement of Mr. Rogers follows:] 

STATEMENT 07 ART ROGERS, PROFESSIONAL PHOTOGRAPHER 
AND MEMBER 07 THE AMERICAN SOCIETY 07 MEDIA PHOTOGRAPHERS, 
IN SUPPORT OF H.R. 897, THE COPYRIGHT RE70RM ACT 07 1993. 

Mr. Chairman, my name is Art Rogers, and it is my pleasure 

and honor to appear before you today to testify on behalf of the 

American Society of Media Photographers (ASMP) in support of H.R. 

897, the Copyright Reform Act of 1993. 

I am a professional photographer working and living out of 

Point Reyes, California for the past 22 years. Lik e most ASMP 

members, I make my living solely from my photography, and in 

particular from the exercise of my copyright rights. I  have been 

fortunate enough to have achieved a degree of professional 

success in my career, and exhibitions of my photographs have been 

shown in many parts of the United States. M y work has been 

widely published in magazines and journals in this country and 

abroad. Severa l of my photographs are included in the permanent 

collections of the San Francisco Museum of Modern Art, the Center 

for Creative Photography at the University of Arizona, and Joseph 

Seagrams and Sons in New York City. I  have taught•photography 

at, among other places, the San Francisco Art Institute. 

I have brought with me today several examples of my work so 

that you and the Subcommittee will gain some insight into the 

nature and quality of my work. 

It is not my success as a professional photographer that has 

led to my appearance before your Subcommittee today, but the 

•tory that I have to tell about my experience in the federal 

courts over the last three and a half years trying to protect ay 

copyright in a single photograph entitled •Puppies''. I believe 
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that my experience, despite its favorable outcome on the merits, 

demonstrates the pressing need to make statutory damages and 

attorneys' fees recoverable by all successful copyright 

plaintiffs. 

Like most photographers, I have neither the time nor the 

staff to register the thousands of images that I create each 

year. But as a result of my not having registered just one of 

the many thousands of photographs that I have created over the 

course of my career, I have been put through a long and difficult 

travail as I have attempted to vindicate my rights against a 

blatantly willful infringer. I am here to tell you how difficult 

that process has been despite my victory in the courts, and to 

ask that the lav be changed so that no one will be forced to make 

the sacrifices I have made merely to enforce my copyright rights. 

My story begins in 1980, when I was asked to photograph 

eight new German Shepherd puppies by a client, Jim Scanlon. As 

is always the case when asked to create an image interpreting 

some aspect of the world, I exercised considerable creative 

judgment in deciding how the photograph should be composed and 

executed, including the arrangement of the models (which I 

decided to expand to include Jim Scanlon and his wife), the 

lighting to be used, and other photographic details. I made 

approximately 50 exposures, and after contact sheets were 

prepared, I chose one particular frame as the final photograph. 

The Scanlons purchased several prints for a few hundred dollars. 

As is my practice, I retained my copyright in the image and all 
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others shot along with it, and added the inage to my catalogue of 

works available for further reproduction and distribution. A 

large print of the photograph, which I named "Puppies", is on 

display here today. 

In the ensuing years, my copyright in this image earned 

revenues as various reproduction opportunities arose. In 1984, 

for example, I licensed the use of "Puppies" to Museum Graphics 

for reproduction on notecards and postcards. That company had a 

long history of distributing high-quality photography, including 

photographs by Ansel Adams, Imogen Cunningham and Edward Weston, 

on such media. I believe that Museum Graphics has since 

completed two printings, of 5,000 each, of the "Puppies" image. 

I have with me today examples of the Museum Graphics notecards 

containing that image. 

In 1987, a New York City artist by the name of Jeff Koons 

purchased one of the Museum Graphics notecards of "Puppies", and 

proceeded—without my permission or knowledge—to convert my two-

dimensional image into a three-dimensional sculpture. After 

tearing my copyright notice off the notecard, Koons supplied his 

artisans in Italy with the image and instructed them, quite 

literally, to copy my work. ' He instructed his workers how to 

paint the resulting sculpture by marking the photograph itself as 

it appeared on the notecard. 

Koons displayed his copy of my work at his "Banality Show" 

held at Sonnabend Gallery in New York in 1988. He made a total 

of four sculptures based on ay photograph, and subsequently sold 
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three of them for a total of $367,000. Displayed next to 

"Puppies" is a photograph of Koons' sculpture, which he entitled 

"String of Puppies." 

In Nay 1989, Jim Scanlon received a call from a friend who 

had seen what she thought was a "colorized version" of my 

photograph in the Sunday edition of the Los Angeles Times. Jim 

got the paper anil discovered that the newspaper photograph was 

not "Puppies" but rather was Koons' sculptural rendition of my 

photograph, which was being shown in an exhibition at the Los 

Angeles Museum of Contemporary Art. Jim called it to my 

attention. 

At this time, I had not filed for copyright registration for 

"Puppies", and had no reason to anticipate that my work would be 

copied by Koons. I soon found out, after consulting counsel to 

consider my legal options, that the absence of a prior 

registration foreclosed the possibility of recovering my legal 

fees even if I won a lawsuit, and further meant that I could not. 

be awarded statutory damages in lieu of proving actual damages 

and Koons' profits. 

My first problem was finding a competent lawyer willing to 

represent me in a case in which our legal fees could not be 

recovered. That was a difficult and frustrating experience, and 

only through good fortune was I able to retain Donald Prutzman, 

who is here with me today, to represent me in an infringement 

action against Koons. 
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He filed suit for copyright infringement and other causes of 

action against Koons and Sonnabend Gallery, which sold the 

sculptures, on October 11, 1989. After completion of discovery, 

the trial court granted summary judgment in my favor against both 

defendants on the copyright claim in December of 1990. (A copy of 

the trial court's decision is enclosed). The court rejected 

Koons' argument that his copying of my work was a protected "fair 

use" under the copyright laws. Far from "commenting" upon or 

criticizing my work, the court held that Koons "simply 

appropriates it." 

The district court ruled that I was entitled to a permanent 

injunction against Koons and Sonnabend prohibiting them from 

making, selling, lending or displaying copies of "String of 

Puppies." It further ordered Koons to turn over to me the 

remaining copy of that work still in his possession—an order 

which Koons proceeded to defy by shipping it out of the country, 

which prompted the court to hold him in contempt. Only recently 

did Koons finally deliver the remaining copy of the infringing 

sculpture to me, and it is now stored in a warehouse in New York. 

I would have brought the Koons sculpture with me today were it 

not for the fact that transporting it here would be prohibitively 

expensive. 

Since I could not recover attorneys' fees and statutory 

damages from Koons, I asked the district court to award me money 

damages in the amount of his profits, which I believed were the 

full amount of the revenues earned from the sale of the three 
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infringing sculptures, or $367,000. Despite Koons' failure to 

set forth a detailed accounting of his alleged expenses which 

could be deducted from these revenues, the district court denied 

my summary judgment motion seeking an award of profits, thereby 

requiring a damages trial to be held to determine the appropriate 

amount of profits to be awarded. As of this date, that damages 

trial has yet to occur, and I have not recovered a penny of the 

profits Koons made from the sale of his infringing copies. 

Koons then appealed the district court's determination of 

infringement to the Second Circuit Court of Appeals. After 

briefs were filed and an argument was heard before that court, it 

issued a decision on April 2, 1992 affirming the grant of summary 

judgment in my favor. (A copy of the Second Circuit's opinion is 

enclosed). In yet another, even more emphatic, rejection of 

Koons' fair use argument, the Second Circuit found that Koons' 

copying of "Puppies" was done in bad faith and solely for profit, 

and that Koons' claim that his work was a parody was misplaced. 

As the court stated in its opinion, "it is not really the parody 

flag that appellants are sailing under, but rather the flag of 

piracy." 

The Second Circuit mistakenly believed that I was entitled 

to a recovery of statutory damages. In fact, the court went so 

far as to suggest that "given Koons' willful and egregious 

behavior, we think Rogers may be a good candidate for enhanced 

statutory damages pursuant to 17 U.S.C. S 504(c)(2)." However, 

section 412 of the Act, which the court may not have considered 
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when it wrote its decision, would seem to bar statutory damages 

because the photograph was not registered at the outset. 

Thus, in light of section 412, proving actual damages and 

profits will probably be necessary if I an to recover any 

monetary damages from Koons. Insofar as profits are concerned, 

the court indicated that Koons would have the opportunity at 

trial to establish elements of profit not attributable to my 

work, which the court suggested may include Koons' "notoriety" 

and "his related ability to command high prices for his work." 

Now the case is back before the district court for a 

determination of my damages, and no trial date has yet been set. 

It is clear, however, that we face yet another long and difficult 

road in bringing this matter to a final conclusion, and that it 

will require a great deal of time, effort and financial resources 

on the part of both myself and my lawyer. Koons has asked the 

court to receive testimony from numerous expert witnesses, and I 

have been obliged to retain experts to counter the positions that 

Koons' witnesses will no doubt advance. He face the prospect of 

an extended trial, and the possibility of yet another appeal 

after the jury determination of the appropriate damages. 

We are now in the fourth year of this litigation. My 

attorney has invested hundreds of hours in the case, and we are 

precluded from recovering any of his fees from a defendant that 

the courts have held is a willful and egregious infringer. 

Furthermore, I have spent close to $40,000 in litigation costs 

alone to date, and I'm sure that many costs lie ahead as we move 
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closer to the damages trial. Now I am required to go through an 

exercise that permits the infringer to put forth various 

arguments as to why the vast majority of the profits earned from 

his illegal activity should be his, and I should be entitled to 

only nominal damages. If Xoons is successful in these arguments, 

four years of litigation and thousands of dollars in attorneys' 

fees and litigation expenses will result in a minimal financial 

recovery from the infringer for me, the innocent party. 

I respectfully suggest to you, Mr. Chairman, and to your 

colleagues on the Subcommittee; that this should not be so. The 

infringer should not be allowed to avoid paying my legal fees and 

expenses because of a technical requirement that my work be 

registered before infringement began. The infringer should not 

be able to force me to go through a damages trial because I 

cannot simply ask the court for an award of statutory damages up 

to $100,000, which is what the law permits for those few 

individuals who comply with the technical requirements of section 

412. Nor should the infringer, especially one who has knowingly 

copied my work solely for profit, be afforded the opportunity to 

wiggle out of a substantial profits award by arguing that h£ is 

in fact responsible for those profits, despite his sole reliance 

on my work. 

Few photographers or other individual copyright owners have 

chosen to risk what I have risked, and now I can see why. I have 

devoted over three years to this effort, and my health and family 

have suffered as a result. I have made great financial 
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sacrifices to keep this litigation going. And all of this 

sacrifice has been required to bring this case—one that the 

courts have held involved egregious misconduct—simply to the 

point of a. full damages trial. 

I firmly believe that I would have been spared much of this 

agony if I had been able to recover my attorneys' fees and 

statutory damages against Koons. It is questionable whether even 

someone like Jeff Koons would have dragged this litigation out 

all these years if in the end he would have been required to pay 

not only his, but my, legal fees, and it was clear that, at a 

minimum, he would owe me statutory damages. 

On behalf of ASMP and all other photographers and individual 

copyright owners who may take action against future infringers, I 

urge the speedy enactment of H.R. 897. By making statutory 

damages and attorneys' fees available to all copyright owners. 

Congress will prevent the abuse of the system to which I have 

been subjected, and will enable persona like myself to take 

action against infringers and to make them pay for their illegal 

conduct. Thank you for giving me the opportunity to testify 

before you today. 
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another. Thus , "i t [is ] i n th e distric t 
court's provinc e a s trie r o f fac t t o weig h 
. evidence , an d i n particula r th e opinio n 

research- American Home Products, 
-77 F.2 d a t 167 . Afte r reviewin g th e 
record in this case , w e conclud e tha t Judge 
Cedarbaum's evaluatio n o f th e surve y 
questions i s no t clearl y erroneous . 

j &  J * Merc k als o argue s tha t th e dis -
trict cour t erroneousl y adopte d Dr . Wind' s 
opinion regardin g th e necessit y o f a  con -
trolled study . I t contend s tha t "[t]h e ob -
ject o f Mr . Ridgway' s survey , lik e an y ad -
vertising communicatio n test , wa s t o mea -
sure th e impac t o f a n a d upo n consumer s 
i« the real world—not i n some artificial o r 
• controlled ]' environment. " Thi s conten -
tion lack s meri t fo r tw o reasons . First , 
Judge Cedarbaum dre w n o conclusion fro m 
the fac t tha t th e surve y lacke d a  control ; 
indeed, her lega l discussio n make s n o men-
tion of i t whatsoever. Second , we find J  & 
J ' Merck's opposition t o a contro l stud y a t 
odds with it s ow n propose d theor y o f Lan -
ham Ac t liability , i.e. . tha t liabilit y exist s 
for exploitin g publicl y hel d misperception s 
even wher e th e challenge d advertisin g i s 
literally truthful . I n thes e type s o f cases . 
the purpose of a  control stud y i s to identif y 
the portio n o f th e surve y populatio n tha t 
held extrinsi c belief s prio r t o viewin g a n 
advertisement—for example , th e unsub -
stantiated belie f tha t aluminu m cause s Al -
zheimer's disease . Thus , a  contro l woul d 
likely b e indispensabl e proo f i n a n actio n 
premised on J & J ' Merck' s theory . Afte r 
all. without suc h evidenc e i t would b e har d 
t<> imagine ho w a  plaintif f coul d eve r con -
vincingly establis h tha t ther e was , i n th e 
first instance , a  publi c misperceptio n fo r 
'.he defendan t t o exploit . 

Since J  4  J  * Merck di d no t submi t per -
suasive extrinsi c evidenc e tha t th e chal -
lenged Ti MS' commercials communicate d a 
false messag e t o consumer s b y implicatio n 
or otherwise , w e canno t sa y th e distric t 
court wa s clearl y erroneou s i n rejectin g it . 
Accordingly, it s fals e advertisin g claim s 
must fail . 

CONCLUSION 
Based upo n th e litera l messag e o f th e 

challenged commercials , an d o n th e re -

v. KOON S 
Ml (2odCtr . If*2 > 

sponses obtaine d fro m th e consume r sur -
vey, th e distric t cour t foun d tha t J  & J  * 
Merck faile d t o establis h tha t commercial s 
were eithe r fals e o r misleading . Upo n re -
view, w e conclud e tha t th e distric t court' s 
findings wer e no t erroneous . Therefore , 
we affir m th e distric t court' s denia l o f in -
junctive relief , an d it s dismissa l o f J  &  J * 
Merck's complain t 

Affirmed. 
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Art ROGERS . Plaintiff-Appellee -
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Jeff KOONS ; Sonnaben d Gallery . 
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No*. 234 . 388 an d 235 . Docket s 91 -
7396. 91-744 2 an d 91-7540 . 
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Argued Oc t 3 . 1991 . 
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Photographer brough t sui t agains t 
sculptor allegin g infringemen t o f hi s copy -
righted photograp h "Puppies " t o creat e 
sculpture "Strin g of Puppies. " Th e Unite d 
States Distric t Cour t fo r th e Souther n Dis -
trict o f Ne w York . Charle s S . Haight . Jr. . 
J.. 75 1 F.Supp . 474 . as amende d o n reargu -
ment 77 7 F.Supp . 1 , hel d tha t sculpto r 
infringed photographer' s copyrigh t issue d 
permanent injunctio n an d turnove r order , 
and hel d sculpto r i n contempt fo r violatio n 
of turnove r order . Sculpto r appealed . 
Photographer cross-appeale d fro m denia l 
of damag e awar d fo r infringin g profits . 
The Cour t o f Appeals , Cardamone , Circui t 
Judge, hel d tha t (1 ) photographe r estab -
lished valid ownership of copyrigh t in origi-
nal wor k o f ar t (2 ) evidenc e supporte d 



347 

960 FEDERA L REPORTER , 2 d SERIE S 

determination tha t sculpto r copie d photog -
rapher's protecte d wor k withou t authoriza -
tion; (3 ) sculptor' s unauthorize d us e o f 
photograph di d no t fal l withi n fai r us e doc-
trine; (4 ) reman d wa s necessar y t o deter -
mine amoun t o f damages ; an d (5 ) holdin g 
sculptor i n contemp t fo r violatio n o f turn -
over orde r wa s proper . 

Affirmed. 

1. Copyright s an d Intellectua l Propert y 
^>83(3.5) 

Presumption o f ownershi p arisin g 
from certificate o f registratio n fro m Unite d 
States Registe r o f Copyright s ma y b e re -
butted. 1 7 U.S.C.A . §  410(c) . 

2. Copyright s an d Intellectua l Propert y 
«=36 

Copyright protectio n extend s onl y t o 
those component s o f wor k tha t ar e origina l 
to creator , fac t tha t whol e wor k i s copy- , 
righted doe s no t mea n tha t ever y elemen t 
of i t i s copyrighted ; however , quantit y o f 
originality neede d t o b e show n i s modest . 
17 U.S.C.A . §  10 1 e t seq . 

3. Copyright s an d Intellectua l Propert y 
«=6. 6 4 

Portion o f photographers ' photograp h 
allegedly infringe d b y sculptor was origina l 
work o f authorshi p protecte d unde r Copy -
right Act ; photographer' s inventiv e effort s 
in posing grou p fo r picture , takin g picture , 
and printin g pictur e suffice d t o mee t origi -
nal wor k o f ar t criteria . 1 7 U.S.C.A. §  10 1 
et seq . 

4. Copyright s an d Intellectua l Propert y 
«=83(7> 

Undisputed direc t evidenc e o f copyin g 
of copyrighte d photograp h b y sculptor , 
who admittedly gav e cop y of photograp h t o 
artisans and told them t o copy it . was suffi -
cient t o suppor t entr y o f summar y judg -
ment i n photographer' s favo r o n issu e o f 
unauthorized copyin g i n copyright infringe -
ment action . 1 7 U.S.C.A . §  10 1 e t seq . 

5. Copyright * an d Intellectua l Propert y 
*»89<2) 

Where access t o copyrighted wor k wa s 
conceded, an d accuse d wor k wa s s o sub -
stantially simila r t o copyrighte d wor k tha t 

reasonable jurors coul d no t differ o n issue 
summary judgmen t o n issu e o f unautho ! 
rized copyin g coul d b e sustained . 1 7 
U.S.C.A. §  10 1 e t seq . 

6. Copyright s an d Intellectua l Propert y 
«=51 

In determinin g whethe r tw o work s of 
art ar e substantiall y simila r fo r purpose s 
of Copyrigh t Act , focus mus t b e on similar-
ity o f expressio n o f ide a o r fact , no t o n 
similarity o f facts , idea s o r concept s them -
selves. 1 7 U.S.C.A . §  10 1 e t seq . 

7. Copyright s an d Intellectua l Propert y 
*=»75 

No copie r ma y defen d ac t o f plagia -
rism b y pointing  ou t ho w muc h o f cop y he 
has no t pirated . 1 7 U.S.C.A . §  10 1 e t seq. 

8. Copyright s an d Intellectua l Propert y 
«=51 

It i s onl y wher e point s o f dissimilarit y 
between work s excee d thos e tha t ar e sim -
ilar an d thos e simila r are—whe n compare d 
to original work—o f smal l impor t quantita -
tively o r qualitativel y tha t findin g o f n o 
infringement i s appropriate i n copyright in-
fringement action . 1 7 U.S.C.A . §  10 1 e t 
seq. 

9. Copyright s an d Intellectua l Propert y 
«=»53 

Exploitation o f copyrighte d wor k fo r 
personal gai n militate d agains t findin g o f 
fair us e o f copyrighte d material . 1 7 
U.S.C.A. §  107 . 

10. Copyright s an d Intellectua l Propert y 
«=64 

Sculptor's "Strin g o f Puppies " coul d 
not b e deeme d parod y o f photographers ' 
photograph fo r purpose s o f fai r us e doc -
trine wher e photographer' s "Puppies " was 
not. eve n i n part , objec t o f allege d parody ; 
copied wor k must be, at least in part.'object 
of parody , otherwis e ther e woul d b e n o 
need t o conjur e u p origina l work . 1 7 
U.S.C.A. §  107 . 

11. Copyright s an d Intellectua l Propert y 
«=>64 

Sculptor's clai m tha t hi s infringemen t 
of photographer' s wor k wa s fai r us e solel y 
because h e wa s actin g withi n artisti c tradi -

70-857 0 - 9 3 - 1 2 
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of commentin g upo n commonplac e 
° u ld not be accepted; copie d work was no t 
hject of sculptor' s parody , a s require d fo r 

0
 rotfiC tion unde r fai r us e doctrine . 1 7 

U.S.CA. §  107 . 
12 Copyright s an d Intellectua l Propert y 

«=53 
Where origina l wor k i s factua l rathe r 

than fictional , scop e o f fai r us e doctrin e i s 
broader. 1 7 U.S.C.A . f  107 . 

13. Copyright * an d Intellectua l Propert y 

Sculptor's unauthorized  us e o f photog -
rapher's copyrighte d photograp h t o craf t 
sculpture di d no t fal l unde r fai r us e doc -
trine: amon g other things, sculptor' s inten t 
was t o mak e substantia l profi t sculptur e 
could not b e considered "parody " of photo -
graph, photograp h wa s copie d nearl y i n 
total, sculptor' s wor k wa s primaril y com -
mercial i n nature , bein g produce d fo r sal e 
as high-price d art . and ' sculpture create d 
likelihood o f futur e har m t o marke t fo r 
photographer's work . 1 7 U.S.C.A. §  10 1 et 
s«q. 
14. Copyright s an d Intellectua l Propert y 

«>87(2) 
In apportionin g profit s fo r infringe -

ment o f photographer' s copyrighte d work , 
sculptor wa s entitle d t o retai n profit s t o 
extent h e coul d prov e the y derive d solel y 
from hi s ow n positio n i n ar t world . 1 7 
U.S.C.A §  504(b) . 

1$. Copyright s an d Intellectua l Propert y 
«=»86 

Contempt orde r fo r direc t violatio n o f 
turnover orde r i n copyrigh t infringemen t 
case wa s entirel y prope r afte r defendan t 
sculptor attempte d t o shi p infringin g cop y 
of hi s sculptur e fro m Unite d State s afte r 
turnover orde r wa s issued . 1 7 U.S.C.A . 
$ 503(b). 

John B . Koegel . Ne w Yor k Cit y (Fran k 
H. Wright . Michae l D . Rips . Cath y Wrigh t 
Isaacson. Wright Manning Rips & Maloney. 
of counsel) , fo r defendants-appellant s Jef f 
Koons an d Sonnaben d Gallery . Inc . 

L Donal d Pruuman . New Yor k City (An-
dre R . Jaglom . Steche r Jaglo m & Prutz -

v. KOON S 
01 ODdCtr. IW2) 

man, o f counsel) , fo r plaintiff-appelle e Ar t 
Rogers. 

Gregory F . Hauser , New Yor k City (Wal-
ter, Conston , Alexande r & Green , P.C. , 
New Yor k City , Loui s A. Colombo , John D. 
Parker, Michae l K . Farrell , Bake r &  Hos -
tetler, Cleveland . Ohio , o f counsel) , file d a 
brief o n behal f o f Unite d Featur e Syndi -
cate, Inc . a s amicu s curiae . 

Before: CARDAMONE , PIERC E an d 
WALKER, Circui t Judges . 

CARDAMONE, Circui t Judge : 
The ke y t o thi s copyrigh t infringemen t 

suit brough t b y a  plaintif f photographe r 
against a  defendan t sculpto r an d th e gal -
lery representin g him , i s defendants ' bor -
rowing of plaintiff s expressio n of a  typical 
American scene— a smilin g husban d an d 
wife holdin g a  litte r o f charmin g puppies . 
The copyin g wa s s o deliberat e a s t o sug -
gest tha t defendant s resolve d s o lon g a s 
they wer e significan t player s i n th e ar t 
business, and the copies the y produced bet -
tered th e pric e o f th e copie d wor k b y a 
thousand t o one, their piracy o f a  less well -
known artist' s wor k woul d escap e bein g 
sullied b y a n accusatio n o f plagiarism . 

BACKGROUND FACT S 

A. Rogers 

We think i t helpful t o understanding thi s 
appeal t o se t fort h th e principals ' profes -
sional backgrounds . Plaintiff , Ar t Rogers , 
a 43-year-ol d professiona l artist-photog -
rapher, ha s a  studi o an d home  a t Poin t 
Reyes. California , wher e h e make s hi s liv -
ing b y creating , exhibiting , publishin g an d 
otherwise makin g us e o f hi s rights  i n hi s 
photographic works . Exhibition s o f hi s 
photographs hav e bee n hel d i n Californi a 
and as far away aa Maine, Florida and New 
York. Hi s wor k ha s bee n describe d i n 
French ("L e Monde") , Britis h ("Th e Pho -
to") an d numerou s America n publications , 
including th e Journa l o f America n Photog -
raphy, Polaroid' s Close-U p Magazin e an d 
the Popula r Photograph y Annua l Rogers ' 
photographs ar e par t of th e permanent col-
lection o f th e Sa n Francisc o Museu m o f 
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Modern Art , th e Cente r fo r Creativ e Pho -
tography a t th e Universit y o f Arizon a an d 
Joseph E . Seagrams an d Sons i n New Yor k 
City. H e ha s taugh t photograph y a t th e 
San Francisc o Museu m o f Moder n Art . 

B. Creating The Photograph "Puppies" 

In 198 0 a n acquaintance , Ji m Scanlon , 
commissioned Roger s t o photograp h hi s 
eight ne w Germa n Shepher d puppies . 
When Roger s wen t t o hi s hom e on Septem-
ber 21 . 198 0 h e decide d tha t takin g a  pic -
ture o f th e puppie s alon e woul d no t wor k 
successfully, an d chos e instea d t o includ e 
Scanlon an d hi s wif e holdin g them . Sub -
stantial creativ e effor t wen t int o bot h th e 
composition an d production o f "Puppies. " a 
black an d whit e photograph . A t th e phot o 
session, an d late r i n hi s lab , Roger s dre w 
on hi s year s o f artisti c development . H e 
selected th e light , th e location , th e benc h 
on whic h th e Scanlon s ar e seate d an d th e 
arrangement o f th e smal l dogs . H e als o 
made creativ e judgment s concernin g tech -
nical matter s wit h hi s camer a an d th e us e 
of natura l light . H e prepare d a  se t o f 
"contact sheets. " containin g 5 0 differen t 
images, fro m whic h on e wa s selected . 

After th e Scanlons purchase d thei r prints 
for $200 . "Puppies " becam e par t o f Rog -
ers' catalogu e o f image s availabl e fo r fur -
ther use . fro m whic h he . lik e man y profes -
sional photographers , make s hi s livin g 
"Puppies" ha s bee n use d an d exhibite d a 
number o f times . A  signed pnn l o f i t ha s 
been sol d t o a privat e collector , an d in 19* 9 
it wa s license d fo r us e i n a n antholog y 
called "Do g Days. " Roger s als o planne d 
to us e th e pictur e i n a series o f hand-tinte d 
prints o f hi s works . I n 198 4 Roger s ha d 
licensed "Puppies" , alon g wit h othe r 
works, t o Museu m Graphics , a  compan y 
that produce s an d sell s notecard s an d pos t 
cards wit h hig h qualit y reproduction s o f 
photographs b y well-respecte d Amenca n 
photographers including , fo r example . An -
sel Adams . Museu m Graphic s ha s produc -
ed an d distribute d th e "Puppies " notecar d 
since 1984 . Th e firs t printin g was o f 5.00 0 
copies an d ther e ha s bee n a  secon d simila r 
size printing . 

C. Koons " 

Defendant Jef f Koon s i s a  37-year-ol d 
artist an d sculpto r residin g i n Ne w Yor k 
City. Afte r receivin g a  Bachelo r o f Fin e 
Arts degre e fro m Marylan d Institut e Col . 
lege o f Ar t in 1976 , he worked at a  number 
of jobs , principall y membershi p develop -
ment at the Museu m of Moder n Art in New 
York. Whil e pursuin g hi s caree r a s a n 
artist, h e also worked unti l 198 4 as a  mutu-
al fund s salesman , a  registere d commodi -
ties salesma n an d broker , an d a  commodi -
ties future s broker . I n the te n year s fro m 
1980 to 199 0 Koons ha s exhibited hi s works 
in approximatel y 10 0 Grou p Exhibition s 
and i n eleven one-ma n shows . Hi s bibliog -
raphy i s extensive . Koon s i s represente d 
by Sonnaben d Gallery , Ne w York , Donal d 
Young Gallery , Chicago , an d Galeri e Ma x 
Hetzler. Cologne , Germany . Hi s work s 
sell a t ver y substantia l prices , ove r $100, -
000. H e i s a  controversia l artis t haile d by 
some a s a  "moder n Michelangelo. " whil e 
others fin d hi s ar t "trul y offensive. " A 
New Yor k Time s criti c complaine d tha t 
"Koons i s pushin g th e relationshi p between 
art an d mone y s o fa r tha t everyon e in -
volved come s ou t lookin g slightl y absurd. " 

D Creating the Sculpture 
"String of Puppies" 

After a  successfu l Sonnaben d sho w i n 
19."«6. Koons bega n creatin g a  grou p o f 2 0 
sculpture* fo r a  198 8 exhibitio n a t th e 
same galler y tha t h e calle d th e "Banalit y 
Show "  H e work s i n a n ar t traditio n dat -
ing bac k t o th e beginnin g o f th e twentiet h 
century Thi s traditio n define s it s effort s 
as follow s whe n th e artis t finishe s hi s 
work, th e meanin g o f th e origina l objec t 
hai> tiee n extracte d an d a n entirel y ne w 
meaning >e t i n it s place . A n exampl e i s 
Andy W»rhoi' s reproductio n o f multipl e im-
ages 'i f Campbell' s sou p cans . Koons ' 
most famou s wor k i n thi s genr e i s a  stain -
less *tet- i castin g o f a n inflatabl e rabbi t 
holding a  rarm t Durin g 198 6 an d 198 7 
the sculpto r traveled widel y i n Europe look-
ing a t material s an d workshop s wher e h e 
might fabricat e material s fo r th e Banalit y 
Show H e decide d t o us e porcelain , mir -
rors an d woo d a s mediums . Certai n Euro -
pean studio s wer e chose n t o execut e hi s 
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• -(.giain works , othe r studio s chose n fo r 
j?e m irror pieces , an d th e smal l Demet z 
Studio, located i n th e norther n hil l countr y 

town of Ortessi , Italy , wa s selecte d t o 
carve th e woo d sculptures . 

Koons acknowledges tha t th e sourc e fo r 
"String of Puppies " was a  Museu m Graph-
ics notecar d o f "Puppies " whic h h e pur -
chased i n a  "ver y commercial , tourist-lik e 
card shop" in 1987 . Afte r buyin g the card, 
he tor e of f tha t portio n showin g Rogers ' 
copyright o f "Puppies. " Koon s sa w cer -
tain criteria in the notecard that he thought 
made it a  workabl e source . H e believe d i t 
to b e typical , commonplac e an d familiar . 
The notecar d wa s als o simila r t o other im -
ages o f peopl e holdin g animal s tha t Koon s 
had collected. Thus , h e viewed th e pictur e 
as par t o f th e mas s culture—"restin g i n 
the collectiv e sub-consciousnes s o f peopl e 
regardless of whethe r the card had actually 
ever bee n see n b y suc h people. " 

Appellant gav e hi s artisan s on e o f Rog -
ers' notecard s an d tol d the m t o cop y it . 
But i n orde r t o guid e th e creatio n o f a 
three-dimensional sculptura l piec e from th e 
two-dimensional photograph . Koon s com -
municated extensivel y wit h th e Demet z 
Studio. H e visite d i t onc e a  wee k durin g 
the perio d th e piec e wa s bein g carve d b y 
the workers and gav e the m written instruc -
tions. I n hi s "productio n notes " Koon s 
stressed tha t h e wante d "Puppies " copie d 
faithfully i n th e sculpture . Fo r example , 
he told his artisans th e "u-ork must or just 
like photo— features o f phot o must b e rap-
tured:" later , "puppies need detail i n / w 
Details—Just Lik e Photo'.:" othe r note » in -
struct th e artisan s t o "keep man i n angle 
of photo—m\\d lea n t o sid e & mildl y fo r 
ward—same fo r woman. " t o "kee p wor n 
an's bi g smile. " an d t o "kee p [th e sculp -
ture] very , ver y realistic: " other s stale . 
"Girl's nose u  too small. Pleas* make 
larger as per photo:" anothe r remind * the 
artisans tha t "Th e puppie s mus t hav e va n 
ation i n fu r as per photo—not jus t lartr e 
area o f paint—variatio n as per photo " 
(emphasis supplied) . * > 

To pain t th e polychrome d woo d "Strin g 
of Puppies " sculptures . Koon s provide d a 
chart wit h a n enlarge d photocop y o f "Pup -
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pies" i n th e cente r painting  direction s 
were note d i n th e margi n wit h arrow s 
drawn t o variou s area s o f th e photograph. -
The char t noted , "Puppies , painte d i n 
shades o f blue . Variatio n o f light-to-dar k 
as per photo. Pain t realistic as per photo, 
but i n blues. " and "Man' s hair , whit e wit h 
shades o f gre y as per black and white 
photo'." (emphasi s supplied) . 

When i t wa s finished , "Strin g o f Pup -
pies" wa s displaye d a t th e Sonnaben d Gal -
lery, whic h opene d th e Banalit y Sho w o n 
November 19 . 1988 . Thre e o f th e fou r 
copies made  wer e sol d t o collector s fo r a 
total o f $367,000 : th e fourt h o r artist' s 
copy wa s kep t b y Koons . Defendan t 
Koons' us e o f "Puppies " to creat e "Strin g 
of Puppies " wa s no t authorize d b y plain -
tiff. Roger s learne d o f Koons ' unautho -
rized us e of hi s wor k throug h Jim Scanlon , 
the ma n wh o ha d commissione d Roger s t o 
create "Puppies. " A  frien d o f Scanlon's , 
who wa s familia r wit h th e photograph , 
called to tel l hi m that what she took to be a 
"colorized" versio n o f "Puppies " wa s o n 
the fron t pag e o f th e calenda r sectio n o f 
the Ma y 7 . 191* 9 Sunda y Los Angeles 
Timet. I n fact , a s sh e an d Scanlo n late r 
learned, th e newspape r actuall y depicte d 
Koons' "Suin g o f Puppies " i n connectio n 
with a n articl e abou t it s exhibitio n a t th e 
Lw Angele s Museu m o f Contemporar y 
Art 

PRIOR PROCEEDING S 
Rogers brough t thi s actio n agains t 

Koons an d Sonnaben d Galler y o n Octobe r 
11. 19*9 . alleirin g copyrigh t infringemen t 
and unfai r competition unde r § 43(a ) of th e 
Lanham Ar t an d unde r stat e law . Bot h 
«nlr» advuu- d th e distric t cour t a t a n earl y 
stage "f the proceedings that , at least as t o 
copyright infringement , dispute d factua l is -
sues »rr r unlikel y an d disposition o n sum-
mary .ludgmm t woul d probabl y b e appro -
pnate Afte r completio n of discovery, bot h 
side* moved fo r tha t relie f o n July 5 , 1990 . 
Roger* motio n wa s limite d t o th e copy -
right infringemen t claim . Koon s an d th e 
Sonnabend Galler y sough t summar y judg -
ment dismissin g al l count s i n plaintiff s 
complaint. 
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The distric t cour t hel d ora l argumen t o n 
November 26 . 1990 . I n a  Decembe r 10 . 
1990 decision , describe d mor e full y below , 
it foun d tha t Koon s copie d "Puppies " i n 
"String o f Puppies " an d tha t thi s copyin g 
was no t a  fai r use . I t therefore ' found 
infringement, 75 1 F.Supp . 474 . Rogers ' 
motion fo r an infringin g profit s awar d wa s 
denied becaus e th e tria l cour t believe d 
there wer e dispute d question s o f fac t con -
cerning thei r computation . A s t o Sonna -
bend Gallery , th e distric t cour t conclude d 
on Februar y 22 , 199 1 tha t th e recor d 
showed Sonnabend' s a s wel l a s Koons ' lia -
bility fo r infringin g profits . O n Marc h 27 , 
1991 i t entere d a  permanen t injunctio n en -
joining Koon s an d Sonnabend Galler y f rom 

making, selling , lendin g o r displayin g an y 
copies of , o r derivativ e work s base d on , 
"Puppies," and , pursuan t t o 1 7 U.S.C . 
§ 503 . requirin g defendant s t o delive r al l 
infringing article s t o plaintif f withi n 2 0 
days, includin g th e fourt h o r artist' s cop y 
of "Strin g o f Puppies. " 

When defendant s faile d t o compl y wit h 
the turn-ove r order . Roger s move d t o hol d 
defendant Koon s i n contempt . Th e pro -
ceedings o n tha t motio n reveale d tha t nin e 
days after th e injunctio n was issued . Koon s 
had loane d th e fourt h cop y o f "Strin g o f 
Puppies" t o a  museu m i n German y an d 
arranged fo r it s shipment ou t o f th e Unite d 
States. Afte r a  hearing on May .». 1991 the 
district cour t hel d Koon s i n contempt , di -
rected hi m t o Tio whateve r wa n necessar y 
to effec t th e sculpture' s retur n fro m Ger -
many, an d impose d a  dail y fin e fo r contin -
ued non-complianc e t o commenc e eigh t 
days later . 

On Ma y 28 . 199 1 w e denie d Kum » mo -
lion to stay th e injunction and the t-untempt 
penalty pendin g appeal , bu t delaye d th e 
commencement o f th e dail y fin e unti l Jun e 
7, 1991 . Fro m th e findin g o f copyrigh t 
infringement, th e grantin g o f a  permanen t 
injunction, an d th e turn-ove r orde r appel -
lants Koon s an d Sonnaben d appeal . Rog -
ers cross-appeal s fro m th e denia l o f a n 
award prio r t o tria l fo r infringin g profits . 
We affirm . 

DISCUSSION 

I Ownership  o f Copyrigh t i n a n Origina l 
Work o f Ar t 

One of th e power s give n Congres s unde r 
Art I , §  8  o f th e Unite d State s Constitu -
tion is : "T o promot e th e Progres s o f Sci -
ence and usefu l Arts , by securing fo r limit-
ed Time s t o Author s an d Inventors,  th e 
exclusive Righ t to their respective Writing s 
and Discoveries. " Madiso n note d tha t 
"[T]he utilit y o f thi s powe r wil l scarcely b e 
questioned." Th e Federalis t No . 4 3 (Madi-
son) a t 279 . H e furthe r observed  tha t 
copyright fo r authors was their right under 
common law . Id; see 2  Blackstone . Com­
mentaries on the Laws of England 40 7 
(Univ. o f Chicag o ed . 1979) . A s a  result . 
Congress enacte d a  copyrigh t law . 1 7 
U.S.C. §  10 1 et seq. (1976) . under which the 
instant litigatio n wa s instituted . 

[1] T o establis h a n infringemen t o f a 
copyright, a  plaintif f mus t sho w bot h own-
ership o f a  copyrigh t an d tha t defendan t 
copied th e protecte d materia l withou t au -
thorization. See Weissmann v. Freeman, 
868 F.2 d 1313 . 132 0 (2d Cir.) , cert, denied. 
493 U.S . 883, 11 0 S.Ct 219 . 10 7 L.Ed.2d 17 2 
(19891. Th e Copyrigh t Act make s a  certifi -
cate o f registratio n fro m th e U.S . Registe r 
of Copyright s prima facie evidenc e o f th e 
valid ownershi p o f a  copyright , see 1 7 
U.S.C. % 410(c) , though that presumption of 
ownership ma y b e rebutted , see Hasbro 
Bradley. Inc. v. Sparkle Toys, Inc., 78 0 
F 2d 1S9 . 19 2 (2d Cir.1985) . Protectio n un -
der the copyright statute extend s to pictori-
al works . 1 7 U.S.C . §  102(aX5) . Fo r mor e 
than a  century photograph s hav e been held 
to b e copyrightabl e "writings " unde r Arti -
cle I . i i " o f th e Constitution . Burrow-
Gilrs Lithographic Co. v. Sarony, 11 1 U.S. 
.VI. 4  S  Ct. 279 . 2 8 LEd . 34 9 (1884 ) (photo-
graph o f Osca r Wild e a n origina l wor k o f 
art) 

121 O f th e severa l issue s befor e us . th e 
first concern s th e originalit y o f "Puppies. " 
Defendants do  no t challeng e plaintiff s 
ownership o i a  vali d copyrigh t bu t asser t 
instead tha t th e portio n o f Rogers ' wor k 
allegedly infringe d wa s no t a n origina l 
work o f authorshi p protecte d unde r th e 
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1976 Copyright Act Sinc e the law protects 
authors' exclusiv e rights  t o thei r works , 
the cornerstone of that law is that the work 
protected mus t be original. See Feist Pub­
lications, Inc. v. Rural Telephone Service 
Co Inc. —  U.S . ,  11 1 S.C t 1282 . 
1287, 11 3 L.Ed.2d 358 (1991). Thus , that a 
whole wor k i s copyrighte d doe s no t mea n 
that ever y elemen t o f i t i s copyrighted ; 
copyright protectio n extend s onl y t o thos e 
components of the work that are original t o 
the creator. Id. I l l S.C t a t 1289 . Bu t the 
quantity o f originalit y tha t nee d b e show n 
is modest—only a  dash of i t wil l do. Id. a t 
1287; 1  M . Nimme r &  D . Nimmer . Mm -
mtr on Copyright §  1.08[CI1 ] (1991 ) 
iNimmerl. 

(31 Clement s o f originalit y i n a  photo -
graph ma y includ e posin g th e subjects , 
lighting, angle , selectio n o f fil m an d cam -
era, evokin g th e desire d expression , an d 
almost an y othe r varian t involved . See 
Burrow Giles, 11 1 U.S . a t 60 , 4  S.C t a t 
282. 1  Nimmer , §  2.08[EjT.l] - T o th e ex -
tent tha t thes e factor s ar e involved , "Pup -
pies" i s th e produc t o f plaintiff s artisti c 
creation. Rogers ' inventiv e effort s i n pos -
ing th e grou p fo r th e photograph , takin g 
the picture, and printing "Puppies" suffice s 
to mee t th e origina l wor k o f ar t criteria . 
Thus, i n term s o f hi s uniqu e expressio n o f 
the subjec t matte r captured  i n th e photo -
graph, plaintif f ha s establishe d vali d own -
ership of a  copyright i n an original wor k o f 
an. 

II Unauthorize d Copyin g b y Defendan t 
(41 Plaintif f nex t mus t demonstrat e 

that defendan t Koon s copie d hi s protecte d 
work withou t authorization . Th e distric t 
court grante d summar y judgmen t t o Rog -
ers o n thi s issue , findin g Koons ' sculptur e 
"String o f Puppies " a n unauthorize d cop y 
of Rogers ' photograph . Summar y judg -
ment ma y b e a n appropriat e remed y i n 
copyright infringement suits . See. e.g.. Pe­
ter Pan Fabrics. Inc. v. Dan River Mills. 
Inc.. 29 5 F.Supp . 1366 . 136 9 (S.D.N.Y.) . 
affd 41 5 F.2 d 100 7 (2 d Cir.1969) . Ye t 
such relief wil l be denied when the question 
of substantia l similarit y i s on e o n whic h 
reasonable mind s coul d differ . See. e.g.. 

v. KOON S 
Ml Omi Or. I*W ) 

Twentieth Century-Fox Film Corp. v. 
MCA. Inc., 71 5 F.2 d 1327 , 132 9 (9t h Cir . 
1983). 

Here, th e tria l cour t foun d origina l ele -
ments o f creativ e expressio n i n th e copy -
righted wor k wer e copie d an d tha t th e 
copying was so blatantly apparent as not to 
require a  trial . W e agre e tha t no  reason -
able juro r coul d fin d tha t copyin g di d no t 
occur in this case. Firs t thi s case present s 
the rar e scenari o wher e ther e i s direct evi -
dence o f copying . Koon s admittedl y gav e 
a cop y o f th e photograp h t o th e Italia n 
artisans wit h th e explici t instructio n tha t 
the wor k b e copied . Moreover , the . impor-
tance o f copyin g th e ver y detail s o f th e 
photograph tha t embodie d plaintiff s origi -
nal contribution—th e poses , th e shading , 
the expressions—wa s stresse d b y Koon s 
throughout th e creatio n o f th e sculpture . 
His instruction s invariabl y implore d tha t 
the creation mus t be designed "a s per pho-
to." Thi s undispute d direc t evidenc e o f 
copying i s sufficien t t o support th e distric t 
court's grantin g o f summar y judgmen t 

[S] Further , eve n wer e suc h direc t evi -
dence o f copyin g unavailable , th e distric t 
court's decision could be upheld in this case 
on th e basi s tha t defendan t Koons ' acces s 
to th e copyrighte d wor k i s conceded , an d 
the accused wor k i s so substantially similar . 
to th e copyrighte d wor k tha t reasonabl e 
jurors coul d no t diffe r o n thi s issue . Se c 
Warner Brothers, Inc. v. American 
Broadcasting Cos.. Inc., 65 4 F.2 d 204 . 207 
(2d Cir . 19811. 

Substantial similarit y doe s no t requir e 
literally identica l copyin g o f ever y detail . 
See 3  Nimmer . §  13.03[A] . See also 
Comptone Company Ltd. v. Rayex Corp.. 
251 F.2 d 487 . 48 8 (2d Cir . 1958). Suc h sim-
ilarity i s determine d b y th e ordinar y ob -
server tes t th e inquir y i s "whethe r a n 
average la y observe r woul d recogniz e th e 
alleged cop y a s havin g bee n appropriate d 
from th e copyrighte d work. " Ideal Toy 
Corp. v. Fab-Lu Ltd.. 36 0 F.2 d 1021 . 102 2 
(2d Cir . 1966). Or , state d anothe r way , 
whether "th e ordinar y observer , unles s h e 
set ou t t o detec t th e disparities , woul d b e 
disposed to overlook them , and regard their 
aesthetic appea l a s th e same. " Peter Pan 
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Fabrics, Inc. v.  Martin Weiner  Corp., 274 
F.2d 487, 489 (2d Cir.1960). Thus, Koons' 
allegation that a trial judge uneducated in 
art is not an appropriate decision-maker 
misses the mark; the decision-maker, 
whether it be a judge or a jury, need not 
have any special skills other than to be a 
reasonable and average lay person. 

[6) We recognize that ideas, concepts, 
and the like found in the common domain 
are the inheritance of everyone. What is 
protected is the original or unique way that 
an author expresses those ideas, concepts, 
principles or processes. Hence, in looking 
at these two works of art to determine 
whether they are substantially similar, fo­
cus must be on the similarity of the expres-
sion of an idea or fact, not on the similarity 
of the facts, ideas or concepts themselves. 
See Durham  Industries,  Inc.  v.  Tomy 
Corp.. 630 F.2d 905. 912 (2d Cir.1980). It is 
not therefore the idea of a couple with 
eight small puppies seated on a bench that 
is protected, but rather Roger's expression 
of this idea—as caught in the placement, in 
the particular light, and in the expressions 
of the subjects—that gives the photograph 
its charming and unique character, that is 
to say. makes it original and copyrightable. 

Thus, had appellant simply used the idea 
presented by the photo, there would not 
have been infringing copying. But here 
Koons used the identical expression of the 
idea that Rogers created: the composition, 
the poses, and the expressions were all 
incorporated into the sculpture to the ex­
tent that, under the ordinary observer test, 
we conclude that no reasonable jury could 
have differed on the issue of substantial 
similarity. For this reason, the district 
court properfy held that Koons "copied" 
the original. 

(7.8) Moreover, no copier may defend 
the act of plagiarism by pointing out how 
much of the copy he has not pirated. See 
Sheldon i:  Metro-Golduyn  Pictures 
Corp.. 81 F.2d 49. 56 (2d Cir.) (L. Hand. J.). 
cert denied.  298 U.S. 669, 56 S.CL 835. 80 
LEd. 1392 (1936). Thus, where substantial 
similarity is found, small changes here and 
there made by the copier are unavailing. 
It is only where the points of dissimilarity 

exceed those that are similar and those 
similar are—when compared to the original 
work—of small import quantitatively or 
qualitatively that a finding of no infringe­
ment is appropriate. See  3 Nimmer § 13.. 
03[BIlIa]. This is not the case here. 
Koons' additions, such as the flowers in the 
hair of the couple and the bulbous noses of 
the puppies, are insufficient to raise a gen­
uine issue of material fact with regard to 
copying in light of the overwhelming sim­
ilarity to the protected expression of the 
original work. 

Because of Koons' extensive use of the 
same expression of the idea that Rogers' 
created, it was properly held that he "cop­
ied" the protected features of the original. 
No genuine issue of material fact exists 
with respect to this finding; "String of 
Puppies" was. copied from the photograph 
"Puppies" based either on the direct evi­
dence of copying or on proof of access and 
substantial similarity. In light of this sum­
mary judgment was properly granted on 
this issue. 

Ill The Fair Use Doctrine 
Defendant Koons further defends his use 

of Rogers' work "Puppies" to craft "String 
of Puppies" under a claim of a privilege of 
"fair use." This equitable doctrine permits 
other people to use copyrighted material 
without the owner's consent in a reason­
able manner for certain purposes. Codified 
in § 107 of the 1976 Copyright Act, it is of 
ancient lineage. Section 107 states that an 
original work copied for purposes such as 
criticism or comment may not constitute 
infringement, but instead may be a fair 
use. The section provides an illustrative— 
but not exhaustive—list of factors for de­
termining when a use is "fair." These 
factors include (1) the purpose and charac­
ter of the use. (2) the nature of the copy­
righted work, (3) the amount and substan­
tiality of the work used, and (4) the effect 
of the use on the market value of the 
original. 17 U.S.C. § 107. 

The fact that the test envisioned by the 
Act is dependent on the circumstances of 
each case, see 3 Nimmer. § 13.05[A], might 
suggest summary judgment is unavailable 
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when fai r use • * t ^le i 88116' bu t suc h relie f 
mav b e grante d whe n appropriate . See 
eg' Stewart v. Abend, 49 5 U.S . 207 , 11 0 
S.Ct 1750 . 10 9 L.Ed.2 d 18 4 (1990 ) (sum -
mary judgment grante d upo n findin g o f no 
fair use). Th e tria l court foun d n o genuine 
issues o f fac t presen t regardin g th e fai r 
use exceptio n an d grante d summar y judg -
ment t o plaintif f o n thi s issu e also . W e 
proceed therefor e t o analyz e th e fai r us e 
factors i n the circumstance s o f th e cas e a t 
hand. Ou r examinatio n o f thes e factor s 
leads u s t o conclude tha t th e distric t cour t 
properly grante d summar y judgmen t i n fa -
vor o f plaintiff . 

1. Purpose and Character of the Use 
The firs t factor , purpos e an d characte r 

of th e use . ask s whethe r th e origina l wa s 
copied in good fait h t o benefi t th e publi c or 
primarily fo r th e commercia l interest s o f 
the infringer . See MCA Inc. v. Wilson, 
677 F.2 d 180 . 18 2 (2 d Cir.1981) . Knowin g 
exploitation o f a  copyrighte d wor k fo r per -
sonal gai n militate s agains t a  findin g o f 
fair use . And—becaus e i t i s a n equitabl e 
doctrine—wrongful denia l o f exploitativ e 
conduct toward s th e wor k o f anothe r ma y 
bar an otherwis e legitimat e fai r us e claim . 
Set 3  Simmer . §  13.05(AIl] . Relevan t t o 
this issu e i s Koons ' conduct , especiall y hi s 
action in tearin g th e copyrigh t mar k of f o f 
a Rogers notecar d prior to sending i t to the 
Italian artisans . Thi s actio n suggest s ba d 
faith i n defendant's us e o f plaintiff s work , 
and militates agains t a  findin g o f fai r use . 

191 Th e Suprem e Cour t ha s hel d tha t 
copies mad e fo r commercia l o r profit-mak -
ing purpose s ar e presumptivel y unfair . 
Ser Sony Corp. of America r. i'mitrsal 
City Studios. Inc.. 46 4 U.S . 417 . 449 . 10 4 
S.Ct. 774 . 792 . 78 LEd.2 d 57 4 (19841 . Th e 
Court explaine d i n a  subsequen t cas e tha t 
the "crux of the profit/nonprofi t distinctio n 
is not whether the sole motiv e of th e us e i s 
monetary gai n bu t whether the use r stand s 
to profit fro m exploitation of th e copyright -
ed materia l withou t payin g th e customar y 
price." Harper & Row. Publishers. Inc. r . 
Xation Enterprises, 47 1 U.S . 539. 562. 10 5 
S.Ct 2218 . 2231 . 8 5 L.Ed.2 d 58 8 (1985) . 
We have state d that , thoug h i t i s a  signifi -

v. KOON S 
Ml OndCtr . Iftt ) 

cant factor , whethe r th e profi t elemen t o f 
the fai r us e calculu s affect s th e ultimat e 
determination of whether there is a fair use 
depends o n th e totalit y o f th e factor s con -
sidered; i t i s no t itsel f controlling . See 
Maxtone-Graham v. Burtchaell, 80 3 F.2 d 
1253. 126 2 (2 d Cir.1986) , cert denied, 48 1 
U.S. 1059 . 10 7 S.C t 2201 , 9 5 L.Ed.2 d 85 6 
(1987). Thus , whil e w e not e tha t Koons ' 
substantial profi t fro m hi s intentionally ex -
ploitive us e o f Rogers ' wor k als o militate s 
against th e findin g o f fai r use , w e turn 
next t o conside r hi s contentio n tha t th e 
primary purpos e o f th e us e wa s fo r socia l 
comment 

Parody or Satire as Fair Use: Th e Ac t 
expressly provide s that comment on or crit-
icism of a  copyrighted wor k ma y b e a valid 
use unde r th e fai r us e doctrine . • We mus t 
analyze therefor e whethe r "Strin g o f Pup -
pies" i s properl y considere d a  commen t o n 
or criticis m o f th e photograp h "Puppies. " 
Koons argue s tha t hi s sculpture i s a  satir e 
or parod y o f societ y a t large . H e insist s 
that "Strin g o f Puppies " i s a  fai r socia l 
criticism and asserts t o support that propo-
sition tha t h e belong s t o th e schoo l o f 
American artist s who believe th e mass pro-
duction o f commoditie s an d medi a image s 
has caused a  deterioration i n the quality o f 
society, an d thi s artisti c traditio n o f whic h 
he i s a  membe r propose s throug h incorpo -
rating thes e image s int o work s o f ar t t o 
comment critically bot h on the incorporate d 
object an d th e politica l an d economi c sys -
tem tha t create d i t Thes e themes , Koon s 
states, dra w upo n th e artisti c movement s 
of Cubis m an d Dadaism , wit h particula r 
influence attribute d t o Marce l Duchamp , 
who in 191 3 became the firs t t o incorporat e 
manufactured object s (readymades ) int o a 
work o f ar t directl y influencin g Koons ' 
work an d th e wor k o f othe r contemporar y 
American artists. W e accept this definitio n 
of th e objectiv e o f thi s grou p o f America n 
artists. 

To analyz e Koons ' parod y defense , w e 
must firs t defin e i t Parod y o r satire , a s 
we understan d i t i s whe n on e artis t fo r 
comic effec t o r socia l commentary , closel y 
imitates th e styl e o f anothe r artis t an d i n 
so doin g create s a  ne w ar t wor k tha t 
makes ridiculous  th e styl e an d expressio n 
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of th e original . Unde r ou r case s parod y 
and satir e ar e value d form s o f criticism , 
encouraged becaus e thi s sor t o f criticis m 
itself foster s th e creativity protecte d by the 
copyright law . See Warner Bros., Inc. v. 
American Broadcasting Cos., Inc., 72 0 
F.2d 231 . 24 2 (2 d Cir.1983) . W e hav e con -
sistently hel d tha t a  parod y entitle s it s 
creator unde r the fai r us e doctrin e t o mor e 
extensive us e o f th e copie d wor k tha n i s 
ordinarily allowe d unde r th e substantia l 
similarity tes t See Elsmere Music, Inc. v. 
National Broadcasting Co., 62 3 F.2 d 252 , 
253 (2 d Cir.1980 ) (pe r curiam) . 

[10] Hence , i t mus t firs t b e determine d 
whether "Strin g of Puppies " is a parod y o f 
Rogers' wor k fo r purpose s o f th e fai r us e 
doctrine. W e agre e with  th e distric t cour t 
that i t i s not . I t i s th e rul e i n thi s Circui t 
that thoug h th e satir e nee d no t b e onl y o f 
the copie d wor k an d may , a s appellant s 
urge o f "Strin g o f Puppies, " als o b e a 
parody o f moder n society , th e copie d wor k 
must be . a t leas t i n part , a n objec t o f th e 
parody, otherwis e ther e woul d b e n o nee d 
to conjure u p the original work . See MCA. 
Inc. r. Wilson. 67 7 F.2 d a t 185 ; 3  Nimmer . 
$ 13.05(C ] n . 60.9 . 

(II) W e thin k thi s i s a  necessar y rule , 
as wer e i t otherwise ther e would b e n o real 
limitation o n th e copier' s us e o f another' s 
copyrighted wor k t o mak e a  statemen t o n 
some aspec t o f societ y a t large . I f a n 
infringement o f copyrightabl e expressio n 
could b e justified a s fai r us e solel y o n th e 
basis of th e infringer' s clai m t o a highe r or 
different artisti c use—withou t insurin g 
public awarenes s o f th e origina l work -
there woul d b e n o practicabl e boundar y t o 
the fai r use defense. Koons ' claim tha t hi s 
infringement o f Rogers ' wor k i s fai r us e 
solely becaus e h e i s actin g withi n a n artis -
tic traditio n o f commentin g upo n th e com -
monplace thu s canno t b e accepted . Th e 
rule's functio n i s t o insur e tha t credi t u 
given wher e credi t i s due . B y requirin g 
that th e copie d wor k b e a n objec t o f th e 
parody, w e merel y insis t tha t th e audienc e 
be awar e tha t underlyin g th e parod y ther e 
is a n origina l an d separat e expression , at -
tributable t o a  differen t artist . Thi s 
awareness ma y come from th e fac t tha t th e 

copied wor k i s publicl y know n o r becaus e 
its existenc e i s i n som e manne r acknowl -
edged b y th e parodis t i n connectio n wit h 
the parody . O f course , whil e ou r vie w o f 
this matte r doe s no t necessaril y preven t 
Koons' expression, althoug h i t may , i t does 
recognize tha t an y suc h exploitatio n mus t 
at leas t entai l "payin g th e customar y 
price." Harper & Row Publishers, Inc., 
471 U.S . a t 562 , 10 5 S.C t a t 2231 . 

The proble m i n th e instan t cas e i s tha t 
even give n tha t "Strin g o f Puppies " i s a 
satirical critiqu e o f ou r materialisti c socie -
ty, i t i s difficul t t o discer n an y parod y o f 
the photograp h "Puppies " itself . W e con-
clude therefor e tha t thi s firs t facto r o f th e 
fair us e doctrin e cut s agains t a  findin g o f 
fair use . Th e circumstance s o f thi s cas e 
indicate tha t Koons ' copyin g o f th e photo -
graph "Puppies " wa s don e i n ba d faith , 
primarily fo r profit-makin g motives , an d 
did no t constitut e a  parod y o f th e origina l 
work. 

2. .Mature of the Copyrighted Work 

(12) Th e nex t fai r us e facto r ask s wha t 
is th e natur e o f th e wor k tha t ha s bee n 
copied. Wher e th e original wor k i s factua l 
rather than fictiona l th e scope of fai r us e is 
broader. Set .V« r Era Publications. Int'l. 
v. Carol Publishing Group, 90 4 F.2 d 152 , 
157 (2 d Cir.l . cert, denied, —  U.S . . 
Il l S.Ct . 297 . 11 2 L-Ed.2 d 25 1 (1990) . 
Whether th e origina l i s creative , imagina -
tive, or represent s a n investmen t o f tim e in 
anticipation o f a  financia l retur n als o 
should b e considered . MCA, Inc. v. Wil­
son. 67 7 F.2 d a t 182 . Her e "Puppies " was 
a publishe d wor k o f ar t A s a n origina l 
expression i t ha s mor e i n commo n wit h 
fiction tha n wit h work s base d o n facts , 
such as . fo r example , biographie s o r tele -
phone directories . Sinc e "Puppies " wa s 
creative an d imaginativ e an d Rogers , wh o 
makes hi s livin g a s a  photographer , hope s 
to gai n a  financia l retur n fo r hi s effort s 
with thi s photograph , thi s facto r militate s 
against a  findin g o f fai r use . 

3. Amount and Substantiality of 
Work Used 

(131 Wher e th e amoun t o f copyin g ex -
ceeds permissibl e levels , summar y judg -
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ment ha s bee n upheld . Walt Disney Pro­
ductions v. Air Pirates. 58 1 F.2 d 751 . 758 
(9th Cir.1978) . cert, denied. 43 9 U.S . 1132 , 
99 S.Ct . 1054 . 5 9 LEd.2 d 9 4 (1979) . T o a 
large degree , thi s facto r involve s th e sam e 
analysis a s tha t use d whe n determinin g i f 
the copy i s substantially simila r to the orig-
inal. Sometime s wholesal e copying ma y b e 
permitted, whil e i n other cases takin g eve n 
a small percentage o f th e original work ha s 
been hel d unfai r use . See Maxtone-Gra-
ham. 803-F.2 d a t 1263 . "[W]ha t is'rele -
vant i s th e amoun t an d substantialit y o f 
the copyrighte d expression tha t ha s bee n 
used, no t the factual content o f th e mate -
rial i n th e copyrighte d works. " Salinger 
r. Random House. Inc.. 81 1 F.2 d 90. 97 (2d 
Cir.) (emphasi s i n original) , reh'g denied. 
818 F.2 d 252 . cert, denied. 48 4 U.S . 890 . 
108 S.Ct 213 . 98 LEd.2 d 17 7 (1987) . I t i s 
not fai r us e whe n mor e o f th e origina l i s 
copied tha n necessary . Eve n mor e critica l 
than th e quantit y i s th e qualitativ e degre e 
of the copying: wha t degree of th e essenc e 
of th e origina l i s copie d i n relatio n t o it s 
whole. Id. a t 98 ; see also S'eic Era Publi­
cations Intl.. 90 4 F.2 d a t 159 . 

Appellants clai m tha t unde r a parod y de -
fense thei r us e o f Rogers ' wor k di d no t 
exceed th e leve l permitte d unde r th e fai r 
use doctrine. A s discussed previously , thi s 
Circuit ha s traditionall y afforde d parodist * 
signincant leewa y with  respec t t o th e ex -
tent an d natur e o f thei r copyin g See E'< 
smere. 62 3 F.2d at 253. n. 1 : Berlin r  EC 
Publications. Inc.. 32 9 F.2 d 541 . 54 5 li d 
Cir.l. cert, denied. 37 9 U.S. 822. 85 S Ct 4«> . 
13LEd.2d33(1964l. Ye t eve n unde r such 
a defens e ther e ar e limitation s o n wha t 
constitutes fai r use . See MCA r  Wilton. 
677 F.2 d a t 185 . Here , th e essenc e <> f 
Rogers' photograp h wa s copie d nearl y t » 
toto. muc h mor e tha n woul d hav e bee n 
necessary eve n i f th e sculptur e ha d her n a 
parody o f plaintiff s work . I n short , i t i s 
not reall y th e parod y fla g tha t appellant * 
are sailin g under , bu t rathe r th e fla g o f 
piracy. Moreover , becaus e w e hav e al -
ready determine d tha t "Strin g o f Puppies " 
is not a parody of Rogers ' work, appellant s 
cannot avai l themselve s o f thi s heightene d 
tolerance unde r a  parod y defens e 

v. KOON S 
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Nor doe s Sony Corp. of America, 46 4 
U.S. a t 449-50 , 10 4 S.C t a t 792-93 . bea r 
the weigh t tha t appellant s plac e o n i t fo r 
the propositio n tha t even 10 0 percent copy-
ing doe s no t preclud e a  fai r us e finding . 
Although correct as a general statement , i t 
applied i n Sony t o a  narro w se t o f circum -
stances. Sony' s copyin g equipmen t (Beta -
max VCRs ) wa s use d b y member s o f th e 
public t o recor d televisio n programs—th e 
copyright o f whic h wa s owne d b y plain -
tiffs. Th e questio n wa s whethe r Sony' s 
selling o f th e copyin g equipmen t violate d 
plaintiffs' rights  unde r th e Copyrigh t Ac t 
The Suprem e Cour t sai d "no " becaus e 
"time-shifting" fo r thos e watchin g a  tele -
vision progra m enlarge s th e viewin g audi -
ence, an d doe s no t impai r plaintiffs ' com -
mercial right  i n th e valu e o f th e copyrigh t 
Hence, no basis existed unde r the Act upon 
which plaintiff s coul d hol d Son y liabl e fo r 
selling V'CR' s to the general public . Id. a t 
421. 10 4 S.C t a t 778 . 

Those ar e no t th e fact s foun d here . In -
stead. Koons ' copying of Rogers ' work wa s 
the essenc e o f th e photograph , an d de -
signedly don e a s th e note s t o th e Italia n 
artisans conclusivel y reveal . Koon s wen t 
well beyon d th e factua l subjec t matte r o f 
the photograp h t o incorporat e th e ver y ex -
pression o f th e wor k create d b y Rogers . 
We fin d tha t n o reasonable jury coul d con-
clude tha t Koon s did not exceed a  permissi-
blr leve l o f copyin g unde r th e fai r us e 
doctrine 

4 Effect of the Use on the Market Val­
ue of the Original 

The fourt h facto r look s a t th e effec t o f 
the us e on the market value of th e original. 
Th«- Suprem e Cour t i n Stewart, 49 5 U.S . 
JOT n o >  ft. 1750 . 10 9 LEd.2d 184 . stated 
thai th e fourt h facto r "i s th e 'mos t impor -
tant an d indeed , centra l fai r us e factor.' " 
Id a t £t » 11 0 S.C t a t 176 9 (quotin g 3 
Simmer {  1 3 0S|A]); see also Harper & 
Ron 47' . I S a t 566 . 10 5 S.C t a t 2233 . 
Under this facto r a  balance must be struck 
between th e benefi t gaine d b y th e copy -
right owne r whe n th e copyin g i s foun d a n 
unfair us e an d th e benefi t gaine d b y th e 
public whe n th e us e i s held to be fair . Th e 
less advers e impac t on th e owner , th e les s 



357 

960 FEDERA L REPORTER . 2 d SERIE S 

public benefi t nee d b e show n t o sustai n 
non-commercial fai r use . I t i s plai n tha t 
where a  use ha s no demonstrable impac t on 
a copyrigh t owners ' potentia l market , th e 
use nee d no t b e prohibite d t o protec t th e 
artist's incentiv e t o pursu e hi s inventiv e 
skills. Ye t wher e th e us e i s intende d fo r 
commercial gai n som e meaningfu l likeli -
hood o f futur e har m i s presumed . See 
Sony Corp. 0/ America, 46 4 U.S . a t 451 , 
104 S.Ct . a t 793 . 

A critica l inquir y unde r thi s facto r then 
is whethe r defendant s Koon s an d Sonna -
bend planne d t o profi t fro m thei r exploita -
tion o f "Puppies " withou t payin g Roger s 
for thei r us e o f hi s photo—tha t is , whethe r 
Koons' wor k i s primaril y commercia l i n na-
ture. W e hav e already conclude d tha t i t is. 
In thi s case , o f course , th e cop y wa s i n a 
different mediu m tha n th e original : on e 
was a  three-dimensiona l piec e o f sculpture , 
and th e othe r a  two-dimensiona l blac k an d 
white photo . Bu t the owner of a  copyright 
with respec t t o thi s market-facto r nee d 
only demonstrat e tha t i f th e unauthorize d 
use become s "widespread " i t woul d preju -
dice hi s potentia l marke t fo r hi s work. See 
id; Harper & Row. 47 1 U.S . a t 568 , 10 5 
S.Ct. a t 2234 . Th e reaso n fo r thi s rul e 
relates t o a  centra l concer n o f copyrigh t 
law tha t unfai r copyin g undercut s deman d 
for th e origina l wor k and . a s a n inevitabl e 
consequence, chill s creatio n o f suc h works . 
Hence th e inquir y consider s no t onl y har m 
to th e marke t fo r th e origina l photograph , 
but als o har m t o th e marke t fo r derivativ e 
works. I t i s obviously no t implausibl e tha t 
another artist , wh o woul d b e willin g t o 
purchase th e rights  fro m Rogers , woul d 
want t o produc e a  sculptur e lik e Rogers ' 
photo and . wit h Koons ' wor k extant , suc h 
market i s reduced . .  Similarly , defendant s 
could tak e an d sel l photo s o f "Strin g o f 
Puppies." whic h woul d prejudic e Rogers ' 
potential marke t fo r th e sal e o f th e "Pup -
pies" notecards , i n additio n t o an y othe r 
derivative us e h e might  plan . 

Further, i n discussing thi s fourt h factor , 
the leadin g schola r i n thi s are a o f th e la w 
uses a n exampl e tha t closel y parallel s th e 
facts o f th e presen t cas e an d demonstrate s 
the irrelevanc e o f copyin g i n a  differen t 
medium whe n analyzin g thi s factor : a  mov-

ie adaptatio n i s mad e o f a  book . Eve n 
though th e movi e ma y boos t boo k sales , i t 
is a n unfai r us e becaus e o f th e effec t o n 
the potentia l sal e o f adaptatio n rights. 3 
Nimmer. §  13.05[B] . Th e functio n o f de -
mand fo r eac h origina l wor k o f ar t i s a 
relevant face t i n this factor' s analysis ; tha t 
is, fai r us e permit s lyric s o r musi c t o b e 
copied i n a  literar y magazine , bu t wher e 
the sam e materia l i s publishe d i n a  son g 
sheet magazine , purchase d fo r playin g an d 
not simpl y fo r reading , i t i s a n unfai r use . 
Id. 

Here ther e i s simpl y nothin g i n th e 
record t o suppor t a  vie w tha t Koon s pro -
duced "Strin g o f Puppies " fo r anythin g 
other tha n sal e a s high-price d ar t Hence , 
the likelihoo d o f futur e har m t o Rogers ' 
photograph i s presumed , an d plaintiff s 
market fo r hi s wor k ha s bee n prejudiced . 

IV Infringin g Profit s 

114) Th e nex t issu e concern s Rogers ' 
claim fo r infringin g profit s i n th e amoun t 
of $367,000 . Unde r 1 7 U.S.C . §  504(b ) a 
copyright owne r i s entitled t o recove r actu-
al damage s suffere d a s a  resul t o f th e 
infringement a s wel l a s apportione d prof -
its. Th e sectio n stales : "I n establishin g 
the infringer' s profits , th e copyright owne r 
is require d t o presen t proo f onl y o f th e 
infringer's gros s revenue,  an d the infringe r 
is required  t o prov e hi s o r he r deductibl e 
expenses an d th e element s o f profi t attrib -
utable t o factor s othe r tha n th e copyright -
ed wor k "  Alternatively , i n place o f actua l 
damages an d apportione d profits , a  copy -
right owne r ma y elec t t o recove r a n awar d 
of statutor y damages . See 1 7 U.S.C . 
4 .Wlic i 

In Rogers ' cross-appea l h e asserts , i n 
response t o defendants ' argumen t tha t w e 
lark appellat e jurisdictio n ove r thi s issue , 
thai jurisdictio n exist s o n tw o independen t 
ha*e» H e furthe r contend s tha t ther e ar e 
no issue s o f far t an d tha t th e matte r 
shouid b e remande d simpl y t o ente r a n 
award i n hi s favo r Althoug h w e agre e 
with Roger s tha t jurisdictio n ove r thi s as -
pect o f th e judgmen t appeale d fro m exists , 
we ar e unabl e t o grant the award he seeks . 
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The distric t cour t state d tha t depositio n 
and documentar y evidenc e regardin g th e 
deductible expense s referre d t o i n J  504(b ) 
are present i n the record . W e are satisfie d 
that defendant s hav e incurre d deductibl e 
expenses i n som e amoun t an d tha t the y 
should hav e a n opportunit y t o prov e the m 
as a n offse t t o plaintiff s evidenc e o f in -
fringing damages . Further , th e amount of 
actual damages incurre d by Rogers, as wel l 
as th e prope r apportionmen t o f Koons ' 
profits betwee n Roger s an d Koons , remain 
to be determined o n remand. Wit h respec t 
to th e calculatio n o f actua l damages , "th e 
primary measur e o f recover y i s th e exten t 
to which the marke t value of th e copyright-
ed wor k a t th e tim e o f th e infringemen t 
has bee n injure d o r destroye d b y th e in -
fringement." Fitzgerald Pub. Co., Inc. v. 
Baylor Pub. Co.. Inc.. 80 7 F.2 d 1110 . 111 8 
(2d Cir . 1986). Whil e w e leav e th e ascer -
tainment o f damage s t o th e distric t court , 
under th e circumstance s o f thi s case , w e 
think tha t a  reasonabl e licens e fe e fo r th e 
use o f "Puppies " bes t approximate s th e 
market injur y sustaine d b y Roger s a s a 
result o f Koons ' misappropriation . See 
Deliak. Inc. v. Advanced Systems, Inc.. 
TfiT F.2 d 357 . 360-6 1 (7t h Cir . 1985) ("Th e 
value of th e infringer' s us e i s a permissibl e 
basis fo r estimatin g actua l damages.") : 
Sid <£ • Marty KroJJt Television Produc­
tions. Inc. v. McDonald's Corp., 56 2 F.2 d 
1157. 117 4 (9t h Cir.1977 ) (same) . 

On th e subjec t o f apportionin g profits , 
the copyright la w requires that Koon s have 
the opportunit y t o establis h thos e "ele -
ments o f profi t attributabl e t o factor s oth -
er tha n th e copyrighte d work. " 1 7 U.S.C . 
§ 5(i4<b) . Thes e "elements " ma y includ e 
Koons' own notoriety an d his related abilit y 
to command hig h price s fo r hi s work . See 
Sheldon v. Metro-Golduyn Corp.. 30 9 
US 390 . 407-09 . 6 0 S.Ct . 681 . 687-88 . 8 4 
L.Ed. 825 11940 ) (considering "th e drawin g 
power of th e 'motio n pictur e stars ' . . . th e 
artistic conception s . . . an d . . . th e exper t 
supervision an d directio n o f th e variou s 
processes whic h mad e possibl e th e compos-
ite result") : Frank Music Corp. v. Metro-
Golduyn-Mayer Inc.. 88 6 F.2 d 1545 . 154 9 
(9th Cir . 1989). cert, denied. 49 4 U.S . 1017 . 
U0 S.C t 1321 . 10 8 LEd.2 d 49 6 (1990 ) 

v. KOON S 
01 (2nd dr. INI ) 

("Where a  defendan t alter s infringin g ma -
terial t o sui t it s ow n uniqu e purposes , 
those alteration s an d th e creativit y behind ^ 
them should be taken into account in appor-
tioning th e profit s o f th e infringin g 
work."); Abend v. MCA, Inc., 86 3 F.2 d 
1465, 1478 , affd sub nom. Stewart v. 
Abend, 49 5 U.S . 207 , 11 0 S.C t 1750 , 10 9 
LEd.2d 184.(1990 ) (considering outstandin g 
performances an d brillian t direction) ; 
ABKCO Music, Inc. v. Harrisongs Music, 
508 F.Supp . 798 , 80 1 (S.D.N.Y.1981) , mod­
ified. 72 2 F.2 d 98 8 (2 d Cir . 1983) (consider -
ing "international 'name' " of infringin g re-
cording artist) . Se e also 3  Nimme r §  14. -
03[C]. T o the exten t tha t Koon s i s able t o 
prove tha t the profit s a t issu e deriv e solel y 
from hi s ow n positio n i n th e ar t world , h e 
should b e allowe d t o retain  them . 

Finally, w e not e tha t Roger s remains  a t 
liberty t o elect statutory damages i n lieu of 
an awar d o f actua l damage s an d appor -
tioned profits . See 1 7 U.S.C . 5  504(c) . ( n 
fact give n Koons ' wilfu l an d egregiou s 
behavior, w e thin k Roger s ma y b e a  goo d 
candidate fo r enhance d statutor y damage s 
pursuant t o 1 7 U.S.C . $  504(c)(2) . See 
Fitzgerald Pub. Co.. 807 F.2 d a t 1115 . O f 
course, tha t determinatio n remains  fo r th e 
district cour t t o mak e i n the firs t instance . 

The case mus t be remanded therefore fo r 
the distric t cour t t o determin e th e amoun t 
of th e award , a  matte r whic h i t ha d re -
served t o itsel f prio r t o th e institutio n o f 
this appeal . 

V Th e Turn-Ove r Orde r 
(151 Finally , th e turn-ove r orde r o f th e 

artist's cop y i s a n equitabl e remed y issue d 
under th e broa d power s veste d i n a  tria l 
judge unde r 1 7 U.S.C . §  503(b ) (cour t ma y 
order destruction or other reasonable dispo-
sition o f infringin g copies) . I n thi s case , 
after Judg e Haigh t issue d hi s turn-ove r 
order. Koon s arranged to ship the fourth or 
artist's cop y o f "Strin g o f Puppies " fro m 
the Unite d State s t o Germany . W e see n o 
abuse o f th e distric t court' s discretio n i n 
directing turn-ove r and , unde r th e circum -
stances, th e contemp t orde r fo r th e direc t 
violation o f th e turn-ove r orde r wa s entire -
ly proper . 
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CONCLUSION 

Accordingly, the judgment of the district 
court i s affirme d i n al l respects . 

J7\ w 
10 !  I1 T NUNM UVIM > 

Burt L . LEVIN . Plaintiff-Appellant , 

v. 
ANALYSIS &  TECHNOLOGY. 

INC.. Defendant-Appellee . 

No. 479 . Docke t 91-7684 . 

United State s Cour t o f Appeals . 
Second Circuit . 

Argued Dec . 5 , 1991 . 
Decided Apri l 3 , 1992 . 

Military analys t file d pr o s e ag e dis -
crimination sui t against defense contracto r 
that ha d discharge d him . Th e Unite d 
States Distric t Cour t fo r th e Distric t o f 
Connecticut. Ala n H . Nevas . J. , grante d 
contractor's summar y judgmen t motion . 
Analyst appealed . Th e Cour t o f Appeals . 
Altimari. Circui t Judge , hel d tha t analys t 
had establishe d prim a faci e cas e o f ag e 
discrimination, and even raised genuine tri-
able issues o f fac t wit h regar d t o whether 
contractor's reason s fo r dischargin g hi m 
were pretextual . thu s makin g summar y 
judgment fo r contracto r improper . 

Reversed an d remanded . . 

1. Federa l Civi l Procedur e «=>2543 
In ruling on motion for summary judg-

ment, cour t mus t resolv e al l ambiguitie s 
and inferences from the underlying facts in 
favor o f th e nonmovin g party . Fed.Rule s 
Civ.Proc.Rule 56(c) . 2 8 U.S.C.A . 
* Judge Kaufman , originall y a  membe r o f th e 

panel, die d o n Februar y 1 . 1992 . Th e appea l i s 

2. Federa l Court s «=>776 
Court o f Appeal s review s distric t 

court's gran t o f summar y judgmen t d e 
novo. 

3. Civi l Right s *=38 8 
Plaintiff establishe s prim a faci e cas e 

of discharg e base d o n ag e discriminatio n 
by showing tha t he or she i s a member of 
protected ag e group , was qualified t o per-
form dutie s require d b y position , an d was 
discharged, an d tha t discharg e occurre d 
under circumstance s suggestin g tha t ag e 
was a  factor . Ag e Discriminatio n I n Em-
ployment Ac t o f 1967 , §  2 e t seq. , 2 9 
U.S.C.A. §  621 e t seq . 

4. Civi l Right s 3=17 0 
In meeting ultimat e burde n of demon-

strating b y preponderance o f th e evidence 
that employer' s state d reason s fo r dis -
charge are merely a pretext for discrimina-
tion, ADE A plaintif f nee d no t sho w tha t 
age wa s the only facto r i n employer's dis-
charge decision bu t tha t i t was a  determi-
native factor . Ag e Discriminatio n I n Em-
ployment Ac t o f 1967 , §  2 e t seq. , 2 9 
U.S.C.A. §  621 e t seq . 

5. Federa l Civi l Procedur e «=>2497 
Military analys t establishe d prim a fa-

cie case of ag e discrimination in connection 
with his discharge and even raised genuine 
triable issues of fac t with regard to wheth-
er defense contractor' s reason for that dis-
charge wer e pretextual , thu s makin g sum-
mary judgmen t fo r contracto r i n ag e dis-
crimination suit improper. Ag e Discrimina-
tion I n Employmen t Ac t o f 1967 , §  2 e t 
seq.. 2 9 L'.S.C.A . §  621 et seq. ; Fed.Rule s 
Civ.Proc.Rule 56(c) , 28 U.S.C.A . 

Burt L . Levin , pr o se. 
Marc L . Zaken, Hartford , Conn . (Jay E. 

Bovilsky. Willia m H . Narwold , Cumming s 
& Lockwood . o f counsel) , fo r defendant -
appellee. 

Before: MINE R and ALTIMARI, Circuit 
Judges.' 

being decided b y the remainin g member s of ihe 
panel pursuan t t o Loca l Rul e §  0.14(b) . 
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in Apri l o f 1987 , whic h i s mor e tha n thre e 
years afte r th e las t loa n wa s mad e to thos e 
corporations. Th e actio n i s therefore time -
barred. See Fleet Factors, 11 4 A.D.2 d a t 
997, 49 5 N.Y.S.2 d a t 436 . 

Plaintiffs argu e tha t th e statut e o f limi -
tations mus t b e tolle d becaus e th e loan s t o 
the corporation s wer e mad e a t a  15 7 rat e 
of interes t whic h continue s t o accru e unti l 
the presen t date . The y argu e tha t th e 
statute o f limitation s i s tolle d unti l the y 
can deman d tha t th e entir e debt , includin g 
interest, mus t b e pai d an d tha t sinc e th e 
interest continues  to accrue, such a demand 
may no t b e made . N o authorit y ha s bee n 
cited fo r this nove l propositio n which would 
extend a  statut e o f limitation s indefinitel y 
in an y cas e wher e a  borrowe r default s 
upon a  debt that continues t o bear interes t 
Indeed, t o accep t suc h a  contentio n woul d 
entirely subver t th e policie s o f repos e 
served b y statute s o f limitations . Accord -
ingly, th e Cour t reject s plaintiffs ' argu -
ment.5 

CONCLUSION 
For th e reason s state d above , defen -

dant's motio n fo r summar y judgmen t i s 
granted an d th e actio n i s dismissed . Th e 
Clerk o f th e Cour t i s directe d t o clos e th e 
above-captioned action . 

It i s S O ORDERED . 

but must show by affidavit or other evidentiary 
material a genuine issue of fact which would 
justify a trial. See  Fed.R.Civ.P. 56(c). Here, 
plaintiffs' testimony and documents show that 
the last loan to the corporations was November 
13, 1982. not 198S. Moreover, both plaintiffs 
were requested to supplement their discovery 
responses if they recalled any other loans in 
addition to the ones they identified. Set Deposi­
tion of Martin Cohen ("M. Cohen Dep.") at 61-
62 (annexed to Abrahams Aff. at Ex. D); Deposi­
tion of Irene Cohen ("I. Cohen Dep.") at 12-14 
(annexed to Abrahams Aff. at Ex. E), but have 
not produced any evidence of additional loans. 

S. Immediately before defendant filed his mo­
tion, but after the motion had been discussed at 

Art ROGERS . Plaintiff . 

v. 

Jeff KOON S an d Sonnaben d Gallery , 
Inc.. Defendants . 

No. 8 9 Civ . 670 7 (CSH) . 

United State s Distric t Court , 
S.D. Ne w York . 

Dec. 13 , 1990 . 

Owner o f copyrighte d photogtep h 
brought action against sculptor and art gal-
lery fo r copyright infringement . O n plain.' 
tiffs motio n fo r summar y judgment , th e 
District Court , Haight . J. , hel d tha t (1 ) 
reproduction of.copyrighte d photograp h i n 
sculpture for m di d no t preclud e findin g of : 
copyright infringement : (2 ) reproduction , 
was no t fair use of photograph : an d (3) art 
gallery's conduc t i n advertisin g an d dis -
playing sculpture s tha t infringe d o n copy , 
righted photograp h di d no t mak e gallery , 
liable a s contributor y infringer . .'-

Motion grante d i n par t an d denie d it f 
part. 

1. Copyright s an d Intellectua l Propert y 
«=53.1 

Reproduction of copyrighted photo­
graph in sculpture form did not preclude 
finding of copyright infringement; sculp­
ture was derivative work based upon photo­
graph. 17 U.S.C.A. §§ 101, 106, 106(2). 

a Telephone Pre-Molion Conference, plaintiffs 
wrote to the Court seeking the Court's advice 
regarding procedures for taking a written depo> 
sition of defendant. However, in view of the 
fact that plaintiff was and is aware of all of the 
facts relevant to the defendant's defense that the 
statute of limitations bars his action, any fur­
ther discovery of the defendant by written depo­
sition or otherwise could add nothing to the 
disposition of this motion on that ground. See 
Burlington Coat  Factory Warehouse  Corp. v.  £s-
prit de Corp.. 769 F.2d 919. 925-27 (2d Cir.1985); 
Federal Republic  of  Germany  v. Elicofon.  536 
F.Supp. 813. 827-28 (E.D.N.Y.1978). a/I'd.  678 
F.2d 1150 (2d Cir.1982). 
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Copyrights an d Intellectua l Propert y 
«=64 

Reproduction o f copyrighte d photo -
pn j n sculpture for m wa s no t fair us e o f 

photograph, wher e us e o f photograp h di d 
not criticize o r commen t upo n it . wa s o f a 
mmmercial nature , an d undermine d ne w 
aiei o f th e photograph . 1 7 U.S.C.A . 
« 107. 

1 Copyright s an d Intellectua l Propert y 
«=89<2> 

In copyrigh t infringemen t actio n aris -
ing fro m reproductio n o f copyrighte d pho -
tograph in sculpture form , fac t issu e a s t o 
alleged infringer's deductibl e expense s pre -
cluded summary judgment on issue of mon-
ey damages . 1 7 U.S.C.A . §  504(b) . 

4. Copyrights an d Intellectua l Propert y 
<S=77 

Art gallery' s conduc t i n advertisin g 
tnd displaying sculpture s tha t infringe d o n 
copyrighted photograp h di d no t mak e gal -
lery liabl e a s contributor y infringe r i n 
copyright infringemen t action , absen t evi -
dence tha t galler y ha d knowledg e o f in -
fringing activity . 1 7 U.S.C.A . §  504(b) . 

Stecher Jaglom &  Prutzman , Ne w Yor k 
City, fo r plaintiff ; L . Donal d Prutzman . 
Jr., Andrea Galbo, Ne w Yor k City , of coun -
sel. 

John B . Koegel . Ne w Yor k City , fo r Jef f 
Koons an d Sonnaben d Gallery , Inc . 

MEMORANDUM OPINIO N 
AND ORDE R 

HAIGHT, Distric t Judge : 
Plaintiff, a  professiona l photographer , 

brings thi s actio n agains t defendants , a 
sculptor an d a n ar t gallery , fo r copyrigh t 
infringement unde r th e Copyrigh t Act , 
Lanham Act violations, and unfai r competi -
tion unde r the law s o f Ne w Yor k an d Cali -
fornia. Plaintif f move s unde r Rul e 56 , 
Ped.R.Civ.P., for summary judgment on his 
Tint cause of actio n fo r copyright infringe -
ment Defendant s cross-mov e fo r summa -
ry judgment dismissin g th e complaint . 

v. KOON S 
474 (S.D..VY . 1990 1 

Background 

The fact s ar e largel y undisputed . Plain -
tiff Ar t Roger s i s a  professiona l photog -
rapher residen t i n California . I n 198 0 Jim 
Scanlon, anothe r Californi a residen t famil -
iar wit h Rogers ' work , commissione d Rog -
ers t o mak e a  photographi c portrai t o f th e 
Scanlons' ne w litte r of eigh t Germa n Shep -
herd puppies . Roger s wen t t o th e Scanlo n 
home. Rathe r tha n attempting t o pos e th e 
puppies alone , h e include d Scanlo n an d hi s 
wife Mary , who were photographe d sittin g 
on a  benc h holdin g th e puppies . Roger s 
succeeded i n gettin g tw o adult s an d eigh t 
puppies to hold still lon g enough t o produce 
a charmin g photograp h whic h Roger s 
named "Puppies." "Puppies " wa s publish -
ed i n Rogers ' photograph y colum n i n a 
local newspape r i n 1980 . Th e photograp h 
was exhibited , alon g wit h othe r work s b y 
Rogers, a t th e Sa n Francisc o Museu m o f 
Modern Ar t i n 1982 . I n 198 4 Roger s li -
censed "Puppies " alon g wit h othe r work s 
to Museu m Graphics , a  compan y tha t pro -
duces an d sell s notecard s an d postcard s 
with hig h qualit y reproduction s o f photo -
graphs b y America n photographers , includ -
ing Anse l Adams . Museu m Graphic s ha s 
produced and distributed th e "Puppies " no-
tecard sinc e 1984 . A  signed prin t of "Pup -
pies" ha s bee n sol d t o a  privat e collector . 
In 198 9 Rogers license d th e photograp h fo r 
use i n a n antholog y calle d "Do g Days. " 
Rogers ha s state d i n a n affidavi t tha t h e 
plans t o us e "Puppies " i n a  serie s o f han d 
tinted print s o f hi s works . 

Defendant Jef f Koon s i s a  well-know n 
American artis t an d sculpto r residen t i n 
New Yor k whos e work s ar e exhibite d a t 
galleries and museums i n the Unite d State s 
and elsewher e an d sol d t o th e public . De -
fendant Sonnaben d Galler y represent s 
Koons an d serve s a s hi s agen t i n connec -
tion wit h th e display an d sal e o f hi s works . 
In Octobe r 198 6 Koon s bega n th e proces s 
of creatin g sculpture s fo r wha t h e even -
tually terme d hi s "Banalit y Show. " Hi s 
work extende d over two years . Th e exhibi-
tion opene d a t Sonnaben d Galler y o n No -
vember 19 . 1988 . Th e exhibitio n consiste d 
of 2 0 sculptura l works . I n Koons ' percep-
tion, "th e subjec t fo r th e sho w woul d b e 

' Banality bu t th e messag e woul d b e a  spiri-
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tual one . An d whil e bein g uplifting , th e 
also wor k woul d b e [sic] critical commenta -
ry o n conspicuous consumption , greed , and 
self indulgence. " Defendants * Mai n Brie f 
at 6 . Al l th e work s wer e sculpture s i n 
various media , includin g severa l i n "poly -
chromed wood, " whic h i s woo d painte d dif-
ferent color s with  oi l paint . Eac h wor k 
was produce d i n a n "edition " o f three , s o 
that thre e copie s wer e availabl e fo r sal e t o 
the public . A n "artist' s proo f o f eac h 
sculpture wa s als o produce d fo r Koon s 
which h e coul d sel l late r i f h e wished . 

During th e fal l an d winte r o f 198 6 an d 
throughout 198 7 Koon s collecte d materia l 
for possibl e sculptures . H e the n locate d 
and contracte d wit h workshop s tha t coul d 
craft th e desire d material s i n th e fashio n 
that Koon s desired . 

At th e en d o f 198 7 o r i n 198 8 Koon s 
purchased a t leas t tw o Museu m Graphic s 
notecards displayin g Rogers ' "Puppies " 
photograph. Thes e card s wer e imprinted , 
with Rogers ' copyright , although  th e pho -
tograph ha d no t ye t bee n registered . 
Koons decide d t o us e th e photograp h fo r 
one of th e sculpture s t o be exhibited i n the 
Banality Show. H e tore off tha t portion of 
the notecar d showin g th e copyrigh t notic e 
and sen t th e photograp h t o th e Demet z 
Arts Studi o i n Italy , wit h instruction s t o 
make a  polychrome d woo d sculptura l ver -
sion o f th e photograph , a  wor k tha t Koon s 
instructed Demet z "mus t b e just lik e pho-
to." Ex . 1 5 t o Koon s depositio n (note s 
Koons furnishe d t o Demet z i n connectio n 
with producin g th e sculpture) . Koon s con-
tinued t o communicat e wit h Demetz , reit -
erating tha t th e feature s o f th e human s 
and the puppies b e reproduced "a s per pho-
to." Ex . 16 . A s t o th e paintin g o f th e 
sculpture, Koon s gave Demet z a  chart with 
an enlarged photocop y o f "Puppies " in the 
center, an d o n whic h h e note d paintin g 
directions in the margi n with arrows drawn 
to various areas o f th e photograph. Koon s 
instructed Demet z t o pain t th e puppie s i n 
shades o f "blue, " wit h "variatio n o f light -
to-dark a s pe r photo." Th e man's hair was 
to b e "whit e with  shade s o f gre y a s pe r 
black an d whit e photo." ) Ex . 14 . 

The en d resul t wa s a  polychrome d won ! 
sculpture 4 2 inche s b y 6 2 inche s b y j t 
inches (no t includin g th e bas e whic h i s i 
inches b y 6 7 b y 3 1 inches) . Koon s calU J 
the sculptur e "Strin g o f Puppies. " T 

Following th e displa y o f "Strin g o f p j 
pies" a t th e Sonnaben d Galler y i n Decei t 
ber 1988 , Koon s sol d th e editio n o f thraf c 
sculptures t o collectors fo r a  tota l o f $397 1 
000. Tw o wer e sol d fo r th e pric e stated tnj 
the Galler y o f $125,000 . Th e thir d buy j 
paid $117,000 . Koon s retain s a  fourt S 
"String o f Puppies " sculptur e a t hi s sto w 
age facility . J 

Rogers learne d o f th e sculptur e throu g 
Scanlon. A  frien d o f Scanlon' s famill i 
with th e notecar d calle d Scanlo n an d s a 
that th e photograp h "Puppies " was o n tl 
front pag e o f th e calenda r sectio n o f t l 
Sunday .Lo s Angele s Times , bu t ha d be e 
"colorized." Scanlon , havin g obtaine d an 
read th e article , realize d tha t i t wa s no t 
tinted versio n o f th e photograp h "Ptt j 
pies," bu t rathe r wa s a  photograp h i t 
Koons' sculptur e "Strin g of Puppies, " the! 
on exhibitio n a t th e Lo s Angele s Museri a 
of Contemporar y Art . Scanlo n told Roger ! 
about i t i j 

Rogers registere d hi s photograp h "Pu n 
pies" with  th e Unite d State s Copyrigh t Of l 
fice, obtainin g registratio n numbe r VA l 
352/001. Th e effectiv e dat e o f th e regi S 
tration i s Jul y 6 , 1989 . Th e certificat e re 4 
cites a  date o f firs t publicatio n i n the Unitf J 
ed State s o f Novembe r 20 . 1980 . 

Rogers file d thi s actio n agains t Koon s 
and Sonnaben d Galler y o n Octobe r 11 , 
1989. 

It i s commo n groun d tha t Koon s di d not 
inform Roger s o f hi s intende d us e o f th e 
photograph, an d that Rogers ha d no knowlrj 
edge o f tha t us e unti l Scanlo n informed ' 
him. .  jj 

Rogers no w move s fo r summar y judg 4 
ment o n th e first  caus e o f actio n i n tfte a 
complaint, fo r copyright infringement De J 
fendants cross-mov e fo r summar y judgi i 
ment dismissin g al l cause s o f action . 1 

Discussion ,-,\ 
Koons concedes , a s h e must , tha t he- i 

"used" Rogers ' photograp h "Puppies " as i 
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material" for hi s sculptur e "Strin g 
, Puppies - Koon s prefer s t o avoi d th e 
rb "copied- Semantic s do not decide th e 

• u e whic h i s whethe r o r no t Koons ' con-
duct constitute s copyrigh t infringement . 

Koons says i t does no t fo r tw o principa l 
-asons. First , h e argue s tha t Rogers ' 
copyright protectio n "i s strictl y limite d t o 
the work as a photograph." Mai n Brie f a t 
»i fn . (emphasi s added) . A t ora l argu -
ment, Koons ' counse l carrie d tha t argu -
ment to it s logica l conclusio n an d contend -
ed that any sculptor could "use " or "copy " 
any copyrighted photograp h withou t incur -
ring liabilit y a s a n infringer . Secondly , 
Koons relie s upo n th e doctrin e o f fai r use . 
| discus s thes e contention s i n turn . 

Ute 
(|) Koons ' mai n contentio n unde r thi s 

heading i s tha t th e us e h e mad e o f th e 
Rogers photograp h relate d onl y t o non -
copyrightable elements . Koon s relie s upo n 
the familia r rul e tha t copyrigh t protectio n 
extends only t o original act s o f expression . 
to that purely factua l informatio n i s i n th e 
public domain . See, e.g. Hoehling v. Uni­
versal City Studios. Inc.. 61 8 F.2d 972, 979 
(2d Cir.1980). 

That rul e ha s n o meaningfu l applicatio n 
here. Koon s does no t articulat e wha t non-
protectible factua l informatio n h e regard s 
himself as having used. I t i s of cours e th e 
fact tha t Mr . an d Mrs . Scanlon' s Germa n 
Shepherd produce d a  litte r o f eigh t pup -
pies; tha t the Scanlons thought th e puppies 
were cute: an d tha t the y aske d Roger s t o 
photograph them . Bu t th e manne r i n 
which Roger s arrange d hi s subject s an d 
carried ou t hi s photographer' s ar t consti -
tutes a  protectibl e origina l ac t o f expres -
sion, as th e certificate issue d b y th e Copy -
right Office reflects . 

Koons' reproduction of th e Roger s photo-
graph i n sculpture for m doe s no t preclud e 
a findin g o f copyrigh t infringement . Th e 
Copyright Act , 1 7 U.S.C . §  106 . confer s 
upon th e copyrigh t owne r "th e exclusiv e 
rights to do and t o authorize, " inter alia. 
the preparation o f "derivativ e work s base d 
upon th e copyrighte d work. " §  106(2) . 
The statute define s a  "derivativ e work " a s 
a wor k "base d upo n on e o r mor e preexist -

v. KOON S 
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ing works , suc h a s [an ] . . . ar t reproduc -
tion. . . . o r any other for m i n which a  work 
may b e recast , transformed , o r adapted. " 
§ 101 . L'nde r th e plai n wordin g o f th e 
statute. Koons ' sculptur e i s a  derivativ e 
work base d upo n Rogers ' photograph : an d 
Rogers a s copyrigh t owne r ha d th e exclu -
sive righ t t o authorize derivativ e work . I t 
is wel l settle d tha t a  photographer' s origi -
nality i n photographic expression i s entitled 
to ful l copyrigh t protection . See Burrow-
Giles Lithographic Co. v. Sarony, 11 1 U.S. 
53. 55 . 4  S.Ct . 279 . 279-80 . 2 8 L.Ed . 34 9 
(1884). 

Koons' effor t t o limi t tha t protectio n t o 
the photograp h "a s a  photograph " run s 
counter t o caselaw . I n copyrigh t la w th e 
medium i s no t th e message , an d a  chang e 
in mediu m does no t preclud e infringement . 
That has,lon g bee n th e rul e o f thi s Cour t 
and th e Secon d Circuit . I n Falk v. T.P. 
Howell & Co.. 3 7 F . 20 2 (S.D.N.Y.1988) , 
defendant, a  chai r manufacturer , copie d 
plaintiffs copyrighte d photograp h "an d 
stamped a  raised figure , lik e the picture, on 
the leathe r of whic h th e bottom s an d back s 
of chair s ar e made. " Judg e Cox e cite d 
Burrow-Giles Co. v. Sarony, supra, fo r 
the propositio n tha t a  photograp h ma y b e 
the subjec t o f a  copyright , an d the n said : 

The onl y questio n is , d o th e defendant s 
infringe? Tha t thei r desig n i s copie d di -
rectly fro m th e copyrighte d photograp h 
is no t denied , bu t i t i s urge d tha t in -
fringement i s avoided , becaus e i t i s larg -
er tha n th e photograph , an d i s stampe d 
on leather, and is intended fo r the bottom 
or back of a  chair. I t is thought tha t thi s 
proposition canno t b e maintained . Dif -
ferences whic h relat e merel y t o siz e an d 
material ar e no t important . 

The Secon d Circui t cite d tha t languag e 
with approva l i n King Features Syndicate 
v. Fleischer. 29 9 F . 53 3 (2 d Cir.1924) , 
where th e defendan t copie d plaintiff s car -
toon characte r fo r th e manufactur e o f a 
toy. Th e court of appeal s sai d generally a t 
535: 

We d o no t thin k i t avoid s th e infringe -
ment o f th e copyrigh t t o tak e th e sub -
stance o r idea , an d produc e i t throug h a 
different medium , an d picturin g i n shape 
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and details insufficient imitation to make 
a true copy of the character thought of 
by the appellant's employee. Doing this 
is omitting the work of the artisan, but 
appropriating the genius of the artist. 

After quoting the indicated language from 
Folk, the court of appeals then observed at 
536: 

A piece of statuary may be infringed by 
the picture of the statuary for the Copy­
right Act secured to the author the origi­
nal and natural rights, and it is the in­
tendment of the law of copyrights that 
they shall have a liberal construction in 
order to give effect to what may be 
considered as an inherent right of the 
author in his work.1 

The Second Circuit reached the same result 
without discussion in Fleischer  Studios, 
Inc. v.  Ralph A.  Freundlich,  Inc.,  73 F.2d 
276 (2d Cir.1934), where the defendant 
manufactured dolls copying the plaintiffs 
copyrighted book of cartoons. 

These cases are closely analogous to the 
case at bar. Three-dimensional toys of 
dolls copied from two-dimensional cartoons 
are the functional equivalents of a three-di­
mensional sculpture copied from a two-di­
mensional photograph. Such cases are 
consistent with the general principle stated 
in 1 M. and D. Nimmer, Nimmer on  Copy-
right, (1989) § 2.08(E) at 2-123 to 2-124, 
where the authors state that it is 

fundamental that copyright in a work 
protects against unauthorized copying 
not only in the original medium in which 
the work was produced, but also in any 
one medium as well.... The fact that a 
work in one medium has been copied 
from a work in another medium does not 
render it any less a "copy". 

By way of contrast, Koons cites no authori­
ty for his blanket proposition that a sculp­
ture cannot in law infringe a copyrighted 
photograph. That proposition seems to me 
contrary to the Copyright Act and these 
cases construing the statute, and I reject it 

Koons argues that Rogers must show 
substantial similarity between the photo­
graph and the sculpture to sustain a claim 

1. Th e case at bar present s th e converse proposi -
tion. I f a  pictur e o f a  piec e o f statuar y ma y 

of infringement, and that the differences in 
size, texture and color preclude such a find­
ing. This is really the discredited "substi­
tute medium" argument in a different 
form. Rogers says that where direct copy, 
ing is conceded, substantial similarity drops 
out of the analysis. He cites Illinois  Bell 
Telephone v. Haines & Co.. Inc.  905 F.2d 
1081, 1086 (7th Cir.1990) ("To satisfy the 
copying element of infringement, direct evi­
dence of copying will suffice.... Estab­
lishing substantial similarity is necessary 
only when direct evidence of copying is 
unavailable"), and Rural  Telephone  Ser-
vice Company, Inc.  v.  Feist Publications, 
Inc., 663 F.Supp. 214, 218 (D.Kan.1987) 
("The 'substantial similarity' test is used 
when there is no direct evidence of copy­
ing.") For that proposition the district 
court in^Jtural  Telephone  cited Durham-
Industries, Inc.  v.  Tomy  Corp.,  630 F.24 
905, 911-12 (2d Cir.1980). I do not find, 
that particular rule clearly stated in Dur-
ham Industries,  but the case does demon-, 
strate that the present test of substantial 
similarity in the Second Circuit is "whether 
an average lay observer would recognize 
the alleged copy as having been appropriat­
ed from the copyrighted work." See  dis­
cussion at 630 F.2d at 911-12 {citing and 
quoting Ideal  Toy  Corp. v.  Fab-Lu Ltd., 
360 F.2d 1021. 1022 (2d Cir.1966)). 

There is no question in the case at bar 
that "an average lay observer" would rec­
ognize the sculpture "String of Puppies" as 
"having been appropriated from" the pho­
tograph "Puppies." Questions of size and 
color aside, the sculpture is as exact a copy 
of the photograph as Koons' hired artisans 
could fashion, which is precisely what 
Koons told them to do. Indeed, Scanlon's 
friend, having observed a newspaper pic­
ture of the sculpture, assumed that it was 
Rogers' photograph, having been "color­
ized." 

Koons' copying of Rogers' photograph 
constitutes copyright infringement, unless 
Koons' conduct may be characterized as 
"fair use." 

infringe th e sculptor' s copyright , s o ma y sculp -
ture infring e a  photographer' s copyright . 
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fair i'se 
121 Koon s assert s tha t eve n i f hi s us e 

f Ropers ' photograp h constitute d unau -
thorized copying, i t i s a  fai r us e an d there -
fore no t infringing . 

The fai r us e doctrine , whic h i s incorpo -
nte6 int o the 197 6 Copyright Act . has bee n 
considered i n thre e recen t Suprem e Cour t 
decisions: Stewart r. Abend. —  U.S . , 
110 S.Ct . 1750 . 10 9 L.Ed.2 d 18 4 (1990) ; 
Harper & Row Publishers, Inc. v. Xation 
Enterprises. 47 1 U.S . 539 . 8 5 L.Ed.2 d 58 8 
(1985); an d Sony Corp. of America v. Uni-
renal Studios. Inc.. 46 4 U.S . 417, 10 4 S.Ct. 
774, 7 8 L.Ed.2 d 57 4 (1984) . Th e fai r us e 
doctrine evolve d i n respons e t o th e rigi d 
and inflexibl e commo n la w rul e tha t th e 
author's propert y i n hi s intellectua l cre -
ation wa s absolut e unti l h e voluntaril y 
parted with it . Stewart, 11 0 S.Ct. a t 1768 . 
The doctrin e i s a n "equitabl e rul e o f rea -
son". Sony, 46 4 U.S . a t 448 , 10 4 S.Ct . a t 
792, whic h "permit s court s t o avoi d rigi d 
application o f th e copyrigh t statut e when , 
on occasion, it would stifle th e very creativ -
ity whic h tha t la w i s designe d t o foster. " 
Stewart. 11 0 S.C t a t 176 8 (citing and 
quoting Iowa State University Research 
Foundation. Inc. v. American Broadcast­
ing Companies. 62 1 F.2 d 57 , 6 0 (2 d Cir . 
1980)). 

17 U.S.C. § 10 7 provides "that fair use of 
a copyrighted wor k . . . i s no t a n infringe -
ment of copyright. " Th e statut e attempt s 
DO generall y applicabl e definitio n o f fai r 
use, since the doctrine, an equitable rul e o f 
reason, is fact-oriented . Bu t Congres s di d 
provide i n §  10 7 example s o f fai r use , an d 
factors t o b e considere d i n determinin g 
whether a  particula r cas e fall s withi n th e 
doctrine. Th e example s ar e copyin g "fo r 
purposes suc h as criticism , comment , new s 
reporting, teachin g (includin g multipl e cop-
ies fo r classroo m use) , scholarship , o r re -
search." Th e fou r non-exclusiv e factor s 
the court s mus t conside r i n determinin g 
whether a n unauthorize d us e i s no t in -
fringing are : 

(1) the purpose and character of th e use , 
including whethe r suc h us e i s o f a  com-
mercial natur e o r i s fo r nonprofi t edu -
cational purposes ; 
(2) the natur e o f th e copyrighte d work : 

v. KOON S 
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(3) th e amoun t an d substantialit y o f th e 
portion use d i n relatio n t o th e copyright -
ed wor k a s a  whole : an d 
(4) th e effec t o f th e us e upo n th e poten -
tial marke t fo r or valu e of th e copyright -
ed work . 

Koons' sculpture does no t fal l withi n an y 
statutory examples . Ther e wa s a  fain t 
suggestion i n hi s argumen t tha t th e sculp -
ture, togethe r wit h th e othe r work s i n th e 
"Banality Show, were intended to comment 
satirically upo n contemporar y values . Bu t 
I construe th e word s "criticism " and "com-
ment" a s use d i n §  10 7 t o refe r t o suc h 
usage specificall y addresse d t o th e copy -
righted work . Koons ' sculptur e doe s no t 
criticize o r commen t upo n Rogers ' photo -
graph. I t simpl y appropriate s it . 

Turning fro m th e statutor y example s t o 
§ 107' s fou r factors , th e first  involve s con-
sideration o f whethe r Koons ' us e o f th e 
Rogers photograp h "i s of a  commercial na -
ture o r i s fo r non-profi t educationa l pur -
poses . . . " Clearl y Koons ' sculpture i s no t 
for "non-profi t educationa l purposes. " Bu t 
I d o no t thin k Congres s intende d tha t 
phrase t o embrac e al l non-commercia l use . 
Use o f a  copyrighte d wor k b y a  church , 
synagogue or mosque for purposes of spiri -
tual inspiratio n woul d not , I  shoul d think , 
be regarde d a s us e "o f a  commercia l na -
ture." However , th e Koon s sculpture doe s 
not fal l i n tha t categor y either ; and . not -
withstanding it s unquestione d statu s a s a 
work o f art . th e sculptur e i s no t unsullie d 
by consideration s o f commerce . Koon s ac -
tively market s hi s sculptures, by displaying 
them a t gallerie s an d throug h publishe d 
advertisements, an d the y brin g considera -
ble sums fro m th e public , as th e sale o f th e 
"String o f Puppies " sculpture s indicates . 
In Stewart v. Abend th e infringin g us e 
was a  motio n pictur e base d upo n a  copy -
righted story. Th e re-release of th e motio n 
picture earne d th e defendant s $1 2 million . 
The Nint h Circui t rejecte d defendants ' 
"bold propositio n tha t a  work' s popularit y 
may mak e its value educational rathe r than 
commercial. Clearly , th e defendants ' 'us e 
is o f a  commercia l nature. ' " Abend v. 
MCA. Inc., 86 3 F.2 d 1465 , 148 1 (2 d Cir . 
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1988). Th e Suprem e Cour t approve d tha t 
conclusion a t 11 0 S.Ct . 1768 : 

[Defendants] asserte d befor e th e Cour t 
of Appeal s that their use wa s educational 
rather tha n commercial . Th e Cour t o f 
Appeals foun d nothin g i n th e recor d t o 
support thi s assertion , no r d o we . 
In the cas e a t bar , give n th e plai n word-

ing of th e statut e an d thi s recen t construc -
tion, I  conclud e tha t Koons ' us e o f th e 
Rogers photograp h wa s o f a  commercia l 
nature. 

As t o th e secon d factor , th e Suprem e 
Court i n Stewart approve d th e observatio n 
of th e Nint h Circui t tha t "[a ] us e i s les s 
likely t o b e deeme d fai r whe n th e copy -
righted wor k i s a  creativ e product, " 86 3 
F.2d a t 1481 , adding: "I n general, fai r us e 
is mor e likel y t o be foun d i n factua l work s 
than tha t i n fictiona l works. " U O S.Ct a t 
1769. Rogers ' photograp h i s a  creativ e 
work, mor e closel y aki n t o fiction . 

The thir d facto r consider s th e amoun t 
and substantialit y o f th e portio n use d i n 
relation t o th e copyrighte d wor k a s a 
whole. Koon s appropriated th e entir e pho-
tograph. 

The fourt h factor , th e effec t o f th e us e 
upon th e potentia l marke t fo r o r valu e o f 
the copyrighte d work , i s regarde d a s "th e 
most important , an d indeed , centra l fai r 
use factor. " Stewart a t 1769 , quotin g th e 
Nimmer text . Koon s argue s tha t thi s 
factor militates  in favor of fai r use becaus e 
his sculptur e doe s no t compet e directl y i n 
the marke t plac e wit h Rogers ' photograph. 
But i t nee d no t d o so . I n Stewart th e 
owners o f th e infringin g motio n pictur e 
argued tha t th e fil m woul d no t prejudic e 
the story' s sal e i n boo k form , an d tha t th e 
re-release o f th e fil m ma y eve n "hav e pro-
moted sale s o f th e underlyin g stor y i n th e 
book medium. " 86 3 F.2 d a t 1482 . Tha t 
argument faile d because , i n th e Nint h Cir -
cuit's view , th e film  distributors ' commer -
cial us e o f a  copyrighte d stor y "adversel y 
affects th e stor y owner' s adaptatio n 
rights." Ibid. Th e Supreme Court accept-
ed that conclusion as well , stating 11 0 S.Ct 
at 1769 : 

The recor d support s th e Cour t o f Ap -
peals' conclusio n tha t re-releas e o f th e 

film impinge d o n th e abilit y t o marke t 
new version s o f th e story . Commo n 
sense woul d yiel d th e sam e conclusion . 

The focus , i n other words , i s upon potent 
tial markets . I n th e cas e a t bar , Roger j 
has shown through the affidavits o f compe-
tent expert s tha t photographer s ma y ear n 
additional incom e throug h th e sal e o f "ai t 
rendering" rights,  namely , creatin g a n ar t 
work based on the photograph in a mediunt 
other tha n photography . See affidavit s o t 
Arnold Newma n and Jane S. Kinne . Couif t 
sel fo r Koon s sai d a t ora l argumen t that ) 
Rogers ha d expresse d n o prio r interes t h i 
the ar t renderin g submarke t prio r t o thi s 
litigation. Roger s state s i n hi s affidavi t 
that he is contemplating additiona l uses fop 
his photograph . I  d o no t thin k th e ease l 
turns upon Rogers' past conduct or present 
intention as muc h as i t does upon the exist? 
ence of" a recognize d marke t fo r ne w ver f 
sions or new uses o f th e photograph, whictf 
unauthorized us e clearl y undermines . ' " 

I conclude tha t this factor , togethe r withj 
the others , militate s agains t fai r use . , « 

In Stewart th e Suprem e Cour t said : '•' 
The motio n pictur e neithe r fall s int o arijjf 
of th e categorie s enumerate d i n §  10 T 
nor meet s th e fou r criteri a se t fort h in . 
} 107 . "[E]ver y [unauthorized] commer-
cial us e o f copyrighte d materia l i s pre -
sumptively a n unfai r exploitatio n o f the ' 
monopoly privileg e tha t belong s t o the ' 
owner of th e copyright." Sony Corp. of 
America i: Universal Studios. Inc., su­
pra, 46 4 U.S. . a t 451 , 10 4 S.Ct. , a t 793 . 

In those circumstances th e Cour t hel d tha t 
defendants' us e o f th e motio n pictur e wa s 
not fai r use . I  reac h th e sam e conclusio n 
with respec t t o Koons ' use i n his sculptur e 
of th e Roger s photograph . i 

Accordingly plaintif f i s entitled to injunc-
tive relie f agains t bot h defendants . 
Claim for Money Damages 

[3] Roger s seek s summar y judgmen t 
against bot h defendant s fo r mone y dam -
ages i n th e amoun t o f $367,000 . H e con -
tends tha t amoun t constitute s th e "in -
fringing profits " a s specifie d b y 1 7 U.S.C . 
§ 504(b) , whic h provides : 



367 

U.S. v . GALLAGHE R 
a i t u  75 1 TSupp. 41 1 (D.NJ . IMS I 

Ttie copyright owne r i s entitle d t o recov - Cir.1971 ) (footnot e omitted ) 
the actual damages suffere d b y hi m or 

tx — 
her as a  resul t o f th e infringement , an d 

y profit s o f th e infringe r tha t ar e at -
tributable t o th e infringemen t an d ar e 
«ot take n int o accoun t i n computin g th e 
•ctual damages . I n establishin g th e in -
fringer's profits , th e copyrigh t owne r i s 
required t o presen t proo f onl y o f th e 
infringer's gros s revenue , an d th e in -
fringer i s require d t o prov e hi s o r he r 
deductible expense s an d th e element s o f 
profit attributabl e t o factor s othe r tha n 
the copyrighte d work . 

l^ t o "deductibl e expenses, " Roger s con -
- tends that Koon s ha s no t sufficiently quan -
tified the m i n hi s summar y judgmen t pa -
pfrt. 

I agree that Koon s did not attempt in hi s 
motion papers a  detaile d accountin g o f de -
ductible expenses . Bu t h e di d refe r i n hi s 
Brief t o depositio n an d documentar y evi -
dence addressing th e issue . Rogers ' repl y 
brief quarrel s with  th e deductibilit y o f 
tome o f th e expense s referre d t o i n th e 
documents produce d i n discovery . Tha t 
demonstrates th e existence o f triabl e factu -
al issues on the point . I  decline to construe 
Kale 36 s o a s t o preclud e Koon s fro m a n 
opportunity t o prov e a t tria l th e amoun t of 
deductible expenses , wher e i t i s clea r tha t 
they mus t hav e bee n incurre d i n som e 
amount an d Koon s ha s indicate d i n dis -
covery the sort o f proo f upo n which h e wil l 
rely. 

[4] Roger s als o seek s damage s agains t 
Sonnabend Gallery , Inc. , Koons ' principa l 
gallery whic h displaye d th e infringin g 
sculptures. Plaintiff s clai m agains t Son -
nabend is no t addressed i n th e briefs . Hi s 
theory o f recover y agains t Sonnaben d i s 
not entirely clear . Ther e i s n o contentio n 
that Sonnaben d ha d anythin g t o do  with 
the creation o f th e sculpture . Presumabl y 
Rogers proceeds agains t Sonnaben d o n th e 
theory tha t "on e who , with  knowledg e o f 
the infringin g activity , induces , cause s o r 
materially contribute s t o th e infringin g 
conduct of another , ma y b e held liabl e as a 
'contributory' infringer. " Gershwin Pub­
lishing Corp. v. Columbia Artists 
Management, Inc.. 44 3 F.2 d 1159 , 116 2 (2d 

I accept tha t 
Sonnabend's conduct i n advertising and dis-
playing th e infringin g sculpture s material -
ly contribute d t o Koons ' infringin g con -
duct Bu t Sonnaben d mus t hav e ha d 
knowledge o f th e infringin g activit y t o b e 
liable on this theory. Plaintif f doe s not call 
my attentio n t o an y evidenc e i n th e recor d 
that responsibl e person s a t Sonnaben d 
knew Koon s ha d copie d th e Roger s photo -
graph. 

On thi s record , therefore,  plaintiff s mo -
tion fo r summar y judgmen t fo r mone y 
damages i s denie d a s t o bot h defendants . 

Defendants' cross-motio n fo r summar y 
judgment dismissin g th e complain t i s de -
nied fo r reason s tha t appea r sufficientl y 
from th e foregoin g discussion . 

Plaintiffs motio n summar y judgmen t i s 
granted i n part and denied i n part . Defen -
dants!-cross-motion fo r summar y judgmen t 
is denied. Plaintiff s counse l i s directe d t o 
settle a n Order an d Judgment o n seve n (7 ) 
days' notic e withi n thirt y (30 ) day s o f th e 
date o f thi s Opinion . Th e cas e wil l there -
after b e calle d fo r furthe r statu s confer -
ence. 

It i s S O ORDERED . 

O {  H i HIIXU I m u x ) 
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Mr. HUGHES. How long did it take you to arrange the puppies 
in that particular photograph? 

Mr. ROGERS. They squirmed quite a bit. 
Mr. HUGHES. HOW did you get all of them to look at you at one 

time? 
Mr. ROGERS. I make a lot of noises. 
Mr. HUGHES. Anyway, it is a wonderful, wonderful photograph, 

as are the photographs in Life magazine. 
Let me ask you: When you say that you are out of pocket now 

$40,000—that includes court costs and attorney's fees? 
Mr. ROGERS. No attorney's fees. It has all been the expenses of 

going to court—xeroxes, we have had some expert witnesses, affida­
vits, recording, travel; I have had to go to New York 

Mr. HUGHES. So you have put nothing out in attorney's fees so 
far—no retainer, nothing like that to attorneys? 

Mr. ROGERS. No, sir. 
Mr. HUGHES. Well, that is a substantial amount of money. 
Aside from the obvious benefits that would accrue if you were 

able to collect attorney's fees and statutory damages, were there 
any other advantages, as you see it, that you would have had if, 
in fact, H.R. 897 were the law? 

Mr. ROGERS. That alone 
Mr. HUGHES. Well, deterrence is obviously hurt, I realize. 
Mr. ROGERS. It would be the deterrence. There would be, like I 

said, the possibility of a settlement. 
Mr. HUGHES. HOW about you, Mr. Weisgrau? I think that was 

your point, that most of these cases are settled, almost without ex­
ception. 

Mr. WEISGRAU. When people see attorneys' fees, Mr. Chairman, 
they settle. It is like committing suicide if you don't, if you are an 
infringer. 

Mr. HUGHES. AS I understood you, Mr. Weisgrau, you felt that 
if H.R. 897 were to pass, litigation would not increase substan­
tially. Did I understand your testimony to that effect? 

Mr. WEISGRAU. That is my belief, that litigation would not in­
crease. 

Mr. HUGHES. What do you base that on? 
Mr. WEISGRAU. Again, I base that upon the experience that any 

time I have seen attorney's fees available to a photographer, I have 
never, in 5 years of dealing with these matters, seen a case go to 
court. 

Mr. OSSOLA. Mr. Chairman, may I expand upon that as counsel 
for ASMP? 

Mr. HUGHES. Sure. Mr. Ossola, is it? 
Mr. OSSOLA. Yes, it is Mr. Ossola. Thank you. 
Mr. Chairman, the situation with and without statutory damages 

and attorney's fees is very simple. If a copyright owner does not 
have the right to those remedies, the infringer most of the time ig­
nores the copyright owner; you never get a response; you never get 
a meeting; you never get a letter; you get nothing. 

When you get in the door, you are told, "You know as well as I 
do that you can't litigate this, because all that is of issue is our un­
authorized use of this. It will cost you far more to litigate it. You 
can't hit us with statutory damages. You will be confined to actual 



369 

damages, o r you wil l hav e t o g o throug h a  profit s trial , wher e w e 
will dra g i t ou t for a  year . Yo u can' t d o anything abou t this , s o go 
away, or go ahead and litigate." 

Mr. Chairman, the vas t majorit y o f infringements canno t be liti -
gated for that reason. Mr. Weisgrau and I  have bee n i n tha t situa -
tion man y times , an d I  hav e bee n i n tha t situatio n withou t Mr . 
Weisgrau many times . I t i s simple : "Go ahead an d sue us . We dare 
you. We know you can't." 

Let m e contras t tha t t o th e situatio n wher e th e remedie s ar e 
available. Yo u ge t a  meeting , an d you sa y quit e simpl y t o th e in -
fringer, "Her e i s ou r evidence o f infringement. W e know wha t yo u 
have done . We want to hold you responsible for it; and, most impor-
tant o f all , w e wan t you r commitmen t t o sto p doin g it, " becaus e 
that, Mr . Chairman , i s th e preeminen t desir e o f th e copyrigh t 
owner. An d you can als o say , "I f you don' t cooperat e wit h us , the n 
you ar e goin g t o pa y tw o set s o f lega l fees ; yo u ar e goin g t o pa y 
your lawyer, an d you ar e goin g t o pay us;" and, Mr. Chairman , n o 
businessman, eve n th e willfu l infringer , like s t o pa y on e lawyer , 
much les s tw o lawyers . Thi s wil l dete r litigation . Mos t o f thes e 
cases don' t eve r ge t int o cour t i f you have thes e remedie s becaus e 
the infringe r canno t affor d t o d o it . Th e burde n i s reversed ; th e 
burden i s o n them , an d a  settlemen t results . Tha t i s wha t reall y 
happens out there, and the difference i s always these remedies . 

Mr. HUGHES . S O your vie w is , i f anything , yo u woul d hav e a  re-
duction o f litigation, not an increase. 

Mr. OSSOLA . Tha t i s correct , an d you wil l have , I  think mos t im-
portantly, th e enforcemen t o f legitimate copyrigh t rights , th e pro -
tection o f legitimat e copyrights , an d fo r thos e infringer s wh o wil l 
not settl e th e matter , th e court s ough t t o hea r those . Tha t i s wh y 
they ar e there; that i s wh y the Federa l court s have exclusiv e juris-
diction. Legitimat e copyrigh t claim s ough t t o b e heard , an d no w 
they are not, and that is the problem with the way the law is work-
ing. 

Mr. HUGHES . Thank you very much. 
I don' t hav e an y furthe r questions . I  jus t wan t t o than k yo u 

again for coming such long distances t o be with u s and to bring the 
photographs an d th e sculptura l copy . W e appreciat e tha t ver y 
much. You have bee n ver y helpfu l t o u s today , an d w e than k you . 

Our next panel consist s o f Andy Foster , th e executiv e directo r of 
Professional Photographer s o f America; and Ola n Mill s II , o f Olan 
Mills Corp . Mr . Foste r ha s bee n a  professiona l photographe r sinc e 
childhood an d has receive d a  numbe r o f awards fo r hi s work . Mr . 
Mills i s chairma n o f the boar d o f Olan Mills , Inc . Ola n Mill s wa s 
founded i n 193 2 an d ha s grow n t o 90 0 photographi c studio s 
throughout th e Unite d States . Thes e studio s generat e a n amazin g 
100,000 photographic portraits each week . 

We welcom e you , gentlemen , t o today' s hearing . W e hav e copie s 
of your formal statements , which , withou t objection , wil l b e mad e 
a par t of the record in full, an d I'm going to ask you, and I'm going 
to insist , tha t yo u summarize . I  hav e rea d th e statements , an d I 
would like to try to get right to questions. 

Let me begin with you, Mr. Foster. We welcome you. 
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STATEMENT OF ANDREW FOSTER, EXECUTIVE DIRECTOR, 

PROFESSIONAL PHOTOGRAPHERS OF AMERICA INC. 
Mr. FOSTER. Mr. Chairman and members of the subcommittee, 

my name is Andrew Foster, and, as you have heard, I am the exec­
utive director of the Professional Photographers of America. We 
have approximately 16,000 members that represent almost every 
discipline of professional photography—wedding photographers, 
portrait photographers, advertising, commercial, industrial, and 
legal photography. Almost every discipline is represented by our or­
ganizations, and I thank you for inviting us here today to testify. 
I am really pleased to convey the PPA's support for the repeal of 
sections 411(a) and 412 of the Copyright Act, as proposed by the 
Copyright Reform Act of 1993. 

The life blood of every professional photographer is his exclusive 
right to the copyright of his work and to sell the copies of his or 
her work and grant the rights to others to reproduce and distribute 
this work. Unauthorized copying really strikes at the economic 
heart of every photographer. 

I am here today as a representative of these photographers. I am 
not an attorney but would like to discuss the practical problems 
faced by photographers. I am not a copyright lawyer and don't pre­
tend to be able to discuss a lot of these technical legal issues. 

Our members have, for the last 4 years, contributed to a copy­
right fund as part of their annual dues. They are very interested 
in and very strongly support PPA's work on copyright issues and 
all four efforts that have gone forth to this point. We use this fund 
to defend copyrights and in research and development of the var­
ious aspects of that. 

We have met with a tremendous amount of frustration in our ef­
forts, which is directly caused by the requirements of sections 
411(a) and 412 of the Copyright Act. Most of the members of our 
association are photographers who operate very small businesses, 
almost to the point of "mom and pop" operations. Every sale is ex­
tremely important to them, and there really is no spare money to 
spend for attorneys or anything. They are in the business of pro­
ducing photographs and selling photographs and not in the busi­
ness of hiring attorneys to defend their rights. 

They consider many of the requirements that have been put on 
them to be a waste of time and therefore they do not and cannot 
register their copyrights. 

A typical professional photographer takes dozens or hundreds of 
photographs each working day. The task would be impossible to 
take and duplicate these and send them off for registration. Also, 
they don't really know which ones the customers want or which 
ones are likely to be infringed upon so they cannot select which 
photographs to register. The registration provisions require the 
photographer to make an extra image of each photograph, as has 
been brought out in previous testimony, and deposit it with the 
Copyright Office. 

When the photograph is considered to have been published is 
also an issue. My lawyers advise me that this can be a very uncer­
tain thing in the law as it stands today, so the photographer must 
fill out the two-page form and send a $20 fee for each photograph. 
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Many small businessmen are trying to squeeze the value out of 
every hour that they have during the day, and these tasks are very 
impractical and burdensome for them. Moreover, as far as the PPA 
can tell, advanced registration really serves no useful purpose. In­
fringers do not check with the Copyright Office before copying, nor 
could such a check assure lawfulness since copying remains unlaw­
ful even if the image is not registered. So photographers are being 
asked to bear an essentially pointless burden. 

One service the PPA does provide to its members is an oppor­
tunity to talk to one of our copyright attorneys about apparent in­
fringements. Our lawyers tell me mat time after time they have to 
tell the photographer that a clear case of infringement has occurred 
but nothing can be done. While the photographer can theoretically 
register the photograph, assuming it is still in his or her posses­
sion, and sue for actual damages, this is simply not economically 
viable in the absence of statutory damages and attorney's fees. Ac­
tual damage for any single infringement is usually very small. It 
is the cumulative effect of repeated copying by offenders that really 
creates the problem. 

What this means is that our attorneys tell our members when 
they talk to them: "Yes, you have a clear right given to you by Con­
gress; yes, that right has clearly been violated; and you have been 
wronged. Unfortunately, there is no meaningful remedy." 

You have no idea how strongly that news affects the typical pho­
tographer. Frankly, he or she feels betrayed by our legal system 
and convinced that whoever made the law was toying with justice. 
This is not a good way for citizens to feel. 

Now I hasten to add that routine infringers are taking a real 
risk. PPA has funded lawsuits against routine infringers and ob­
tained substantial recoveries, but the suits have cost us hundreds 
of thousands of dollars and only the most flagrant infringers can 
be sued. Even in these cases of ongoing, routine infringement, the 
requirement of advanced registration has caused great mischief. To 
make the cases viable, we base them on copying done in response 
to investigative orders submitted after warnings have failed. Al­
though this is a time-honored technique, in each case we have 
brought we have had to deal with claims that we "set-up" or par­
ticipated in the infringement. With one exception now on appeal, 
courts have recognized the necessity of such investigative orders 
and have rejected motions to dismiss. However, this issue is a 
major distraction, wastes a lot of resources, and diffuses the moral 
thrust of our suits. 

In PPA's view, a meaningful right must be protected by a mean­
ingful remedy. Our experience has been that the requirement of 
prior registration as a condition for obtaining statutory damages 
and attorney's fees has deprived most photographers of meaningful 
copyright protection. We are concerned that the requirement of reg­
istration prior to litigation has caused courts to question their abil­
ity to grant meaningful injunctive relief. For those reasons, we sup­
port the repeal of these requirements. 

One final note. I understand that there are provisions of the 
Copyright Reform Act of 1993 that are not related to the question 
of copyright registration. PPA is not affected by those provisions 
and takes no position on them. However, we believe that whatever 
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the fate of those positions, that section 102 of the bill is good law 
and should be enacted. 

Thank you. 
Mr. HUGHES. Thank you, Mr. Foster. 
[The prepared statement of Mr. Foster follows:] 

STATEMENT OP 
ANDREW F08TER, JR. 
EXECUTIVE DIRECTOR 

PROFESSIONAL PHOTOGRAPHERS OF AMERICA 

Regarding H.R. 897 
THE COPYRIGHT REFORM ACT OF 1993 

before the 
Subcommittee on Intellectual Property 

and Judicial Administration 
Committee on the Judiciary 

U.S. House of Representatives 

March 4, 1993 

Mr. Chairman and Members of the Subcommittee: 

My name is Andrew Foster, Jr. I am Executive Director 

of the Professional Photographers of America ("PPA") . PP A is 

the largest association of professional photographers in the 

United States, with some 16,000 members throughout the 

nation. W e represent photographers in all fields of 

professional photography, including portrait photography and 

commercial and magazine photography, wedding and industrial 

photography, legal forensics, and the new field of electronic 

imagers. Than k you for inviting me to testify today. I  am 

pleased to convey PPA's unqualified support for the repeal of 

sections 411(a) and 412 of the Copyright Act as proposed by 

the Copyright Reform Act of 1993. 

The lifeblood of a professional photographer is the 

exclusive rights granted by copyright to sell copies of his 

or her work and to grant rights to others to reproduce and 

distribute that work. Unauthorized copying strikes at the 

photographer's economic heart. 
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I am here to talk to you about the practical problems of 

photographers and their practical concerns over the copyright 

laws. I am not a copyright lawyer, and do not pretend to be 

in a position to opine on legal questions. 

Because of the importance of copyright to our members, 

PPA has become increasingly active in protecting and 

enforcing those copyrights and in educating the public 

concerning the rights of photographers. Our members feel so 

strongly about this problem that, for the past 4 years, they 

have imposed a special assessment on themselves to fund these 

efforts. We have met with much success in both litigation 

and education. 

Unfortunately, we have also met with much frustration. 

This frustration has been directly caused by the sections of 

the Copyright Act you are considering repealing today, 

sections 411(a) and 412 and their requirements of advance 

copyright registration as a prerequisite for meaningful 

copyright protection. 

To understand the mischief caused by these requirements, 

you must understand the realities of professional 

photography. Most professional photographers are small 

businessmen and women operating on very tight margins. This 

means two things: (1) every sale is important, and (2) there 

is no spare money or time to spend on lawyers or on 
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burdensome bureaucratic requirements that may prove to have 

been a waste of time. 

For these people the registration requirement is truly 

burdensome. A typical professional photographer takes 

dozens, or even hundreds of photographs each working day. At 

the time the photographs are taken, it is impossible to know 

which will be valuable, which customers will want, and which 

is likely to be infringed. To obtain the full protection of 

copyright, the photographer currently must register virtually 

every one of those photographs. Of course, with respect to 

the great majority of photographs, this effort will prove to 

have been a complete waste of time. 

And what does registration require. It requires the 

photographer to make an extra image of literally every work 

for deposit with the Copyright Office. Where the photograph 

is considered to have been published, an issue which my 

lawyers advise me is often uncertain under the law, the 

photographer must fill out a two-page form and pay a $20.00 

fee for each photograph! 

For small business people trying to squeeze value out of 

every hour, since it is the last dollars earned that go to 

the bottom line, these tasks are an impractical burden. 

Then there are photographers who simply cannot register 

their works. It is common practice in some fields of 

photography for the photographer to turn the film over to the 
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client for processing and use. The photographer has nothing 

to deposit with the Copyright Office; nothing to register. 

Moreover, so far as PP of A can tell, advance 

registration serves no useful purpose. Infringers do not 

check with the copyright office before copying. Nor could 

such a check assure lawfulness, since copying remains 

unlawful even if the image is not registered. So 

photographers are being asked to bear an essentially 

pointless burden. 

One service PPA provides our members is the opportunity 

to talk to one of the PPA copyright lawyers about apparent 

infringements. Our lawyers tell me that, time after time, 

they have to tell the photographer that a clear case of 

infringement has occurred but that nothing can be done. 

While the photographer can theoretically register the 

photograph (assuming it is still in his or her possession) 

and sue for actual damages, that is simply not economically 

viable in the absence of statutory damages and attorneys 

fees. After all, the actual damages caused by any single act 

of copying is usually small. It is the cumulative effect of 

repeated copying (which is often undetected, or involves 

works that are not identified) that creates the problem. 

Even where the individual photograph is particularly 

valuable, say with actual damages of $1,500, litigation is 

not a viable option. How many hours of a copyright lawyer's 
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time can you buy for $1,500? Not enough to bring a copyright 

suit, I can assure you. 

What this means is that our lawyers have to tell our 

members: 

Yes, you have a clear right given to you by Congress. 
Yes, that right has clearly been violated and you have 
been wronged. Unfortunately, there is no meaningful 
remedy. 

you have no idea how strongly that news affects the 

typical photographer. Frankly, he or she feels betrayed by 

the legal system and convinced that whoever made the law was 

toying with justice. That is not a good way for citizens to 

feel. 

Now, I hasten to add that routine infringers are taking 

a real risk. PPA has funded lawsuits against routine 

infringers and has obtained substantial recoveries. But the 

suits have cost us hundreds of thousands of dollars, and only 

the most flagrant infringers can be sued. 

Even in these cases of ongoing, routine infringement, 

the requirement of advance registration has caused great 

mischief. To make the cases viable, we base them on copying 

done in response to investigative orders submitted after 

warnings have failed. Although this is a time-honored 

technique, in each case we have brought we have had to deal 

against claims that we "set up" or participated in the 

infringement. With one exception — now on appeal — courts 

have recognized the necessity of such investigative orders 
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and have rejected motions to dismiss. However, this issue is 

a major distraction, wastes a lot of resources and diffuses 

the moral thrust of our suits. 

The lawyers tell me that some courts have been raising 

questions about whether the requirement that a copyright 

owner register a work prior to suit precludes the granting of 

meaningful injunctive relief with respect to unregistered 

works and future works. While I do not fully know the state 

of the law on this issue, I will say that it is essential 

that injunctions granted against systematic infringers cover 

all works of the infringed photographer. By the time an 

action has been brought with respect to one photograph, it is 

not likely that the particular photograph will again be 

infringed. It is the future work of that photographer that 

is most vulnerable. Any provision of the law that raises 

doubt about a court's ability to grant meaningful injunctive 

relief against such copying severely hurts photographers. 

In FPA's view, a meaningful right must be protected by a 

meaningful remedy. Our experience has been that the 

requirement of prior registration, as a condition for 

obtaining statutory damages and attorney's fees, has deprived 

most photographers of meaningful copyright protection. He 

are concerned that the requirement of registration prior to 

litigation has caused courts to question their ability to 
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grant meaningful injunctive relief. For those reasons, we 

support the repeal of those requirements. 

One final note. I understand that there are other 

provisions of the Copyright Reform Act of 1993 that are not 

related to the question of copyright registration. PPA is 

not affected by those provisions and takes no position on 

them. However, we believe, whatever the fate of those 

provisions, that section 102 of the bill is good law, and 

should be enacted. 

Thank you. 
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Mr. HUGHES. Mr. Mills, welcome. 

STATEMENT OF OLAN MILLS LT, CHAIRMAN OF THE BOARD, OLAN 
MILLS CORP. 

Mr. MILLS. My name is Olan Mills II. I am chairman of the Olan 
Mills Studios, a company founded in the Depression by my mother 
and father. We are in the family photography business and now 
have in excess of 900 studios throughout the United States. 

I am honored to appear here today to testify in support of the 
proposal in H.R. 897 to remove the advanced registration and de­
posit burdens from the Copyright Act. I am speaking as a business­
man, and I would like to tell you about the practical problems that 
I see in our business brought on by those provisions. 

Our industry is a very competitive one. There are thousands of 
photographers all over the country, and we all face the same prob­
lem, and that is to get the customer in front of the camera, the ac­
quisition problem. My father and mother worked on that problem 
by going door to door when they started the business. They would 
offer the customer a portrait at a special price and then hope that, 
if they did a good enough job, they would be able to sell additional 
portraits at the regular price when the customer saw them. 

We do essentially that today, although we are not going door to 
door any longer. We have a club plan where the customer receives 
three sittings in about a year's time and each time receives an 8-
by-10-inch portrait, and that is sold to the customer for about $15, 
well below our actual costs. We recoup our cost by selling addi­
tional portraits to that customer if he or she desires them. We re­
cover not only that cost but also the money we spent to attract our 
customer, pay for our studio, our personnel, our plant production, 
and general administrative costs. We profit only through the sale 
of the additional portraits. This system puts the customer really in 
the driver's seat. If we do a good job, they buy; if we don't, they 
buy less or perhaps nothing at all. 

It is important to understand that the market for these portraits 
is quite limited. They can only be sold to the subject customer. It 
is of them or their family. It is not really available to be sold on 
the open market. If an infringer comes on to the scene and copies 
our work, then our entire market can be destroyed. 

Technology has advanced to the point that good copies are now 
being offered at convenient places such as drug stores and photo 
shops without the need of our negatives. The infringer avoids all 
the difficult parts of the business—that is, attracting the customer 
into the studio and producing an attractive and high-quality por­
trait. 

Such copying is hard to detect, and we cannot quantify its impact 
with precision, but as a business we have made the hard judgment 
to spend hundreds of thousands of dollars in legal fees and hun­
dreds of hours of time fighting just the most flagrant infringers. 

Mr. HUGHES. Mr. Mills, let me just interrupt you right there. I 
am going to have to recess for a little bit so I can go catch that 
vote—I have got about 6 minutes—and then we will come back and 
take the balance of your testimony. I apologize for that. 

The subcommittee stands recessed. 
[Recess.] 

70-857 0 - 9 3 - 1 3 
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Mr. HUGHES . The subcommittee wil l come to order. 
Mr. Mills, I am sorry for the interruption. You may proceed. 
Mr. MILLS . Mr . Chairman , simpl y stated , advance d registratio n 

would be a n enormou s burden t o us. We do not know whic h photo-
graphs wil l b e infringed , s o w e woul d nee d t o registe r eac h an d 
every photograph. 

As I  said before, w e have abou t 900 studies ; and, Mr. Chairman , 
there wa s a  miscommunicatio n whe n I  sen t m y informatio n u p t o 
you; i t sai d 100,00 0 photograph s pe r week ; i t i s actuall y 100,00 0 
sittings, whic h woul d b e mayb e seve n photograph s apiece ; s o th e 
number of photographs w e take is actually about 700,000 per week, 
not 100,000 . 

If w e wer e t o registe r eac h day' s productio n a t th e studi o wit h 
the depository , i t coul d amoun t t o 27,00 0 registration s pe r month ; 
that is, taking each day's photography for each studio . We can only 
imagine th e amoun t o f paperwor k involve d an d th e burde n pu t 
upon u s an d th e Librar y to handle al l o f that , an d i t seem s t o m e 
that it serves little purpose. 

The Librar y o f Congres s ha s expresse d a  concer n tha t repea l o f 
411(a) an d 41 2 woul d depriv e i t o f it s abilit y t o obtai n material s 
for it s collections . I  don' t quit e understan d tha t concern . Severa l 
years ago , ou r attorney calle d th e Copyrigh t Offic e t o as k whethe r 
we shoul d deposi t copie s o f ou r output . W e wer e advise d a t th e 
time quit e clearl y tha t hundreds o f thousands o f Olan Mill s photo -
graphs wer e no t wanted , an d th e messag e wa s essentially , "Don' t 
call us, we'll call you." 

Olan Mills, of course, like al l photographers , woul d be more tha n 
happy t o provid e anythin g tha t th e Librar y o f Congres s woul d re -
quire o r as k us , bu t w e d o thin k that , lookin g a t th e tota l scop e 
of ou r business , th e curren t requiremen t o f advanc e registratio n 
would creat e a  larg e paperwor k mes s fo r us i f we wer e t o attemp t 
it. 

The Copyrigh t Offic e ha d sai d her e toda y i n earlie r testimon y 
that ou r real proble m is , wh o own s th e right s t o th e photographs , 
and I  think tha t i s no t right. As Ms . Schrader pointed out , the la w 
was clearl y change d i n 197 8 t o mak e clea r tha t th e photographe r 
owns tha t right . Th e chang e wa s mad e b y Congres s recognizin g 
some special problems of the photographer. 

There i s a  proble m o f publi c perception , bu t tha t perceptio n i s 
fueled b y infringer s wh o offe r t o cop y ou r portrait s fo r ver y lo w 
prices that do not reflect th e cost of creation. This i s a  tough incen-
tive fo r our customers t o pass up . Our real proble m i s registration . 
Where w e find a  habitua l infringer , w e no w unde r curren t la w 
need to use an investigator to pose as a normal customer to present 
a registere d phot o for copying . One court has no w tol d us w e can' t 
do mat. The cour t said th e investigator authorize d th e copy . With-
out th e advance d registratio n requirement , w e coul d ac t whe n w e 
learn about these types of infringements. 

My messag e t o you toda y i s tha t advance d registratio n an d de -
posit requirement s pos e hug e practica l problem s fo r ou r busines s 
and, I  gather , fo r othe r simila r businesses . Unles s w e ca n dem -
onstrate equally compelling benefits—and tha t is for you to judge— 
we support repeal of sections 411(a) and 412. 

Thank you. 
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Mr. HUGHES. Thank you, Mr. Mills. 
[The prepared statement of Mr. Mills follows:] 

STATEMENT OF 
OLAN MILLS II 

CHAIRMAN 07 THIS BOARD 
OLAN MILLS, INC. 

Regarding H.R. 897, 
THE COPYRIGHT REFORM ACT 07 1993 

before the 

Subcommittee on Intellectual Property 
and Judicial Administration 
Committee on the Judiciary 

U.S. House of Representatives 

March 4, 1993 

Mr. chairman and Members of the Subcommittee: 

My name is Olan Mills II. I am Chairman of the Board of 

Olan Mills, Inc., a Company founded during the Depression in 

1932 by my father and mother. The company has been in 

business under the same family ownership and management for 

over sixty years, we specialize in family portraits and 

consider ourselves "America's Family Photographer." Over the 

years our business has grown. He now have more than 900 

studios located throughout the United States. 

I am honored to appear before you today to testify in 

support of the proposal in H.R. 897 to remove the advance 

registration and deposit burdens from the Copyright Act. I 

am a businessman. Speaking as a businessman, I want to tell 

you about the practical problems created by the prior 

registration requirements for my business. I am speaking as 

a businessman, not a lawyer, about real business concerns. 

To begin with, let me say that our industry is a very 

competitive one. One glance at the yellow pages under 

"photographers" in any city's phone book reveals the extent 
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of the competition. While there are thousands of 

photographers trying to build their businesses, the 

difficulty for them all — the really tough part— is 

attracting customers into their studios to sit for a 

photograph. This was the single biggest challenge in the 

business in 1932 and it still is today. My father and mother 

went door to door and started the business by offering a loss 

leader plan in which the customer would receive a special 

price for the first photograph with additional copies 

available at a higher price. 

We still use the same approach today, although we of 

course don't go door-to-door anymore. In our Club Plan we 

offer the customer three separate sittings in our studio and 

an 8 x 10 color portrait from each sitting at a total price 

of $15, well below our actual costs. We recoup the cost of 

attracting the customer, the studio, the plant production, 

general and administrative costs, and a profit only through 

the sale of additional portraits in various sizes and 

finishes to the customer for his friends and family. 

We try to do a good enough job that the customer will buy 

several copies, perhaps of several poses. 

This system puts the customer in the driver's seat. The 

customer decides how much to purchase based on how good a job 

we did, what is needed, and what the customer can afford. If 

we do a poor job, or if the customer can afford only one 
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copy, we lose money. But if the customer likes our work, he 

or she has the option to purchase additional copies. So the 

customer pays in proportion to how well we perform and how 

satisfied the customer is. 

It is important to understand that the market for these 

photographs is quite limited. Because of privacy and other 

concerns, portraits can only be sold to the customer, and not 

to unrelated third parties. If a customer takes the portrait 

we offer him under our loss-leader plan and hires an 

infringer to copy it elsewhere, then our entire market for 

that portrait is utterly destroyed. 

Technology has advanced to where good copies of our work 

could be made by the corner drug store or photo shop without 

the need for our negatives. He found these businesses taking 

advantage of our ability to create a pleasing image by 

offering to copy our work at prices far lower than we were 

able to charge. After all, they did not incur all of the 

costs we incurred in taking the photograph. 

The infringer avoids all the difficult parts of the 

business, that is attracting the customer into the studio, 

and producing an attractive and high quality portrait. 

Such unauthorized copying breaks the link between the 

quality of our work and our return. A customer may be 

absolutely delighted with our portrait and want copies for 

everyone in the family, but may still buy only one copy from 
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us. Infringers hurt not only our company but our employees. 

Our photographers and our sales persons are paid, not only by 

the hour, but they receive in addition a commission, as a 

sales incentive. Such commissions are common throughout the 

industry. When our employees do a good job for the customer 

but lose commissions to infringers, it hurts morale, 

increases employee turnover, and costs them income. 

Thus, unauthorized copying of our portraits is a major 

threat to our business, and it increases as copying, 

technology improves. Such copying is hard to detect, and we 

cannot quantify its impact with precision, but as a business 

we have made the hard judgment to spend hundreds of thousands 

of dollars in legal fees, and hundreds of hours of time, 

fighting just the most flagrant infringers. What we have 

recovered in these legal fights does not cover our legal 

costs of making these challenges. 

He have brought suits against routine infringers 

generally in cooperation with the Professional Photographers 

of America, Inc. These suits have reduced the rate of open 

and flagrant copying, but at great expense. Our lawyers tell 

us that the prior registration requirements have greatly 

complicated that enforcement effort. So, you might ask, why 

don't we register? 

Simply stated, advance registration would be an enormous 

burden. We do not know what photographs will be infringed. 
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so we would need to register each and every photograph. As I 

said before, we have 900 studioa. In total, our company 

produces well over 100,000 photographa per week. If we were 

to register each week's production at each studio as an 

unpubliahed collection, we would sake nearly 50,000 group 

registrations per year. These registrations would need to be 

accompanied by some form of deposit showing each of the 

thousands of photographs taken each day. Imagine the 

paperwork burdens alone that this would place on our company, 

to administer these documents. Imagine the paperwork burden 

this would impose on the Copyright Office. 

Moreover, this huga burden would serve no purpose. 

Nobody ever would sift through all of the paperwork and 

copies — except maybe lawyers after suit had been brought 

looking for soma after-the-fact excuse. 

I am told that the Library of Congress has expressed a 

concern that repeal of sections 411(a) and 412 would deprive 

it of its ability to obtain materials for ita collections. I 

do not understand this concern. Several years ago, our 

lawyer called the Copyright Office to ask whether we should 

deposit copies of our output. »e were advised quite clearly 

that hundreds of thousands of Olan Mills photographa were not 

wanted. The message was in essence, "don't call us, we'll 

call you." No one ever has. 
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Olan Mills, Inc. (and I suspect most responsible 

businesses) will provide the Library of Congress with any 

copies of works that it wants. But we should not be required 

to flood it with hundreds of thousands of portraits of no 

general interest to anyone. Nor should we be mired in 

paperwork intended to facilitate such a wasteful exercise. 

I am a businessman, not a politician. As a businessman, 

I know that one key to an efficient and competitive business 

is the identification and elimination of procedures that 

serve no useful purpose, or whose utility is outweighed by 

their cost. This is a difficult process. As practices grow 

up, they put down deep roots. Like farmers, we have to do 

some weeding from time to time. 

Hy message to you today is that advance registration and 

deposit requirements pose huge practical problems for my 

business and, I gather, for other similar businesses. Unless 

someone can demonstrate equally compelling benefits — and 

that is for you to judge-— we support repeal of Sections 

411(c) and 412. 

Thank you. 



387 

Mr. HUGHES. In your opinion, Mr. Mills, can the current system 
be effectively changed to permit you to adequately enforce your 
rights? 

Mr. MILLS. AS I said, our feeling is that the repeal of those two 
sections would give us the best opportunity to deter infringement. 

Mr. HUGHES. DO you have any other suggestions besides that? 
Mr. MILLS. NO, sir. We are doing only a partial job of deterring 

the infringers now. 
Mr. HUGHES. Mr. Foster, what kind of practical benefits will H.R. 

897 have to your members if it is enacted? 
Mr. FOSTER. Most of our members are, as I stated before, very 

small businesses, and they don't really have the wherewithal or the 
moneys to do all of the registration and to be able to go to court 
with no real assurance of getting statutory damages and getting 
legal fees. So it will be a real benefit to them from that standpoint. 

Most photographers do not and cannot register their work. They 
go unregistered, and then they find out later they should have. 

Mr. HUGHES. DO you have any other practical suggestions on how 
we can deal with your particular problems in the context of exist­
ing law, aside from repeal of these sections? 

Mr. FOSTER. I believe that most of the photographers are inter­
ested in working as photographers and they want the laws there 
to protect them and to assure them of their rights, and I believe 
that if sections 411(a) and 412 are repealed that it would help in 
that manner. I haven't seen all of the suggestions. If there are 
other suggestions, we would be happy to consider them. 

PPA is willing to work in any way that it can to offer any advice 
and help in any way to help this bill go through. 

Mr. HUGHES. OK. Well, thank you. I don't have any further ques­
tions. We appreciate your testimony. You have been very helpful to 
the panel today. 

Our final panel consists of Mr. Paul Basista, executive director 
of the Graphic Artists Guild and Mr. Paul Warren, Intellectual 
Property Committee, Newsletter Publishers Association. Mr. 
Basista has been the executive director of the Graphic Artists 
Guild since 1987. The guild represents nearly 3,000 professional 
creators. Mr. Warren is the senior editor and executive publisher 
of Warren Publishing, which publishes some 13 newsletters in the 
telecommunications field, and I alluded to his work in a letter that 
he received from the Copyright Office earlier in today's hearings. 
The Newsletter Publishers Association is a trade association rep­
resenting publishers of approximately 2,000 newsletters and other 
specialized information services. 

We welcome you here today. We appreciate your willingness to 
testify. We have your formal statements, which will be made a part 
of the record in full, and I would like you to summarize your testi­
mony. 

Mr. Basista, welcome. 

STATEMENT OF PAUL BASISTA, EXECUTIVE DIRECTOR, GRAPHIC 
ARTISTS GUILD, INC. 

Mr. BASISTA. Thank you, Mr. Chairman. 
My name is Paul Basista. I am the national executive director of 

the Graphic Artists Guild, and on behalf of its leaders and mem-
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bers I thank you for the opportunity to voice our support of H.R. 
897, the Copyright Reform Act of 1993. 

Now that you have heard about photographers from different 
points of view, I think you should know that they are not alone. 
The Graphic Artists Guild is the country's foremost advocacy orga­
nization representing the broadest spectrum of professional graphic 
artists working in all disciplines, including illustration, graphic de­
sign, surface and textile design, computer arts, cartooning, photog­
raphy, and others. They work in all the markets engaged in the 
visual communication industries, including advertising, book and 
magazine publishing, the corporate market, and the consumer mar­
kets. Their work touches our lives every hour of the day. 

Of the approximately 2,800 guild members in 8 chapters across 
the country, 90 percent of them are freelancers working as inde­
pendent businesses. All of them rely on their copyrights for their 
livelihood. 

In its 26 years, the guild has proven itself to be an effective lead­
er, protecting and advancing the legitimate interests of all the pro­
fessionals in the visual communications industry, and we strongly 
support H.R. 897 because it will empower creators to effectively 
protect their rights. 

Individual authors need better remedies to protect their rights, 
and apparently the Copyright Office agrees with this point of view. 
When testifying before this very subcommittee on April 5, 1990, the 
Register of Copyrights, Mr. Ralph Oman said, "Individual authors 
emphasize the clearest link to carrying out the constitutional pur­
pose to encourage authorship, part of which is to discourage in­
fringement that harms authors." He reasoned that—and here is an­
other quote by him—"Congress indicates that attorney's fees are 
closely associated with penalizing wrongdoing," and that deterrent, 
if available, would—and here is another quote—"give the individ­
ual author additional leverage, making legal resources more equal­
ly available according to the merits of the case." 

Unfortunately, the practical effect of current law is to penalize 
the victims of theft while rewarding the thieves. Specifically, be­
cause the vast majority of creators do not timely register the copy­
right to their work, they are barred from the strongest deterrents 
to infringement—those which threaten the infringer with having to 
pay attorneys' fees and/or statutory damages. 

According to data that we have compiled, approximately 78 per­
cent of all graphic artists never register their copyrights, and in 
those disciplines which work mainly on commission, like illustra­
tion, it rises to over 82 percent. Overall, approximately 16 percent 
register their work only some of the time while only 6 percent of 
the graphic artist population diligently register their work. Iron­
ically, approximately 32 percent of these individual- authors have 
had their works reproduced without their permission. 

These figures reflec t th e industr y a s o f 1990 , the sam e year tha t 
the Registe r expressed suc h sensitivity t o th e individua l creators ' 
situation, an d wer e incorporate d int o th e surve y proces s tha t re -
sulted i n th e sevent h editio n o f th e "Graphi c Artist s Guil d Hand -
book, Pricin g and Ethica l Guidelines. " This book has nearly 52,00 0 
copies in print , an d i t i s th e industry' s mos t widel y accepte d busi -
ness referenc e use d b y creator s an a thei r clients . I  a m happ y t o 
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make a copy of this book available to you, Mr. Chairman and the 
other members of the subcommittee. 

The fact of the matter is that the requirement to register is such 
an extreme administrative and financial burden that the vast ma­
jority of professionals just don't do it, despite the so-called incen­
tives designed to encourage the registration process. This fact is 
underscored by the meager number of registrations that are proc­
essed by the Office of the Register compared to the number of 
works that are created. 

Graphic artists run high-volume, short-deadline businesses. 
While devoting the bulk of their time to producing their creative 
work, they must also be their own marketing and advertising de­
partment, their own legal department, and their own accounting 
department. Registering copyrights is an administrative burden 
that most artists cannot devote their valuable time to, and in many 
cases artwork is not returned by the client in time to register with­
in the 3-month window of opportunity following the publication of 
the work. Because the artists do not have access to the work in 
time to timely register it, he or she is denied the protection that 
Congress intended. 

Many jobs are initially commissioned for relatively small fees. A 
quarter-page illustration, for example, commissioned for one-time 
use in a magazine could conceivably sell for $300. The registration 
fee alone reflects an additional 7 percent tax on gross income. Once 
you factor in the time to complete the paperwork and the expense 
in preparing the appropriate deposit copies, that tax could conceiv­
ably jump to 30 percent of gross income. This is a burden that no 
business can endure. 

Compounding the problem for individual creators is that in­
fringements are on the rise and the victims of infringement are left 
with no recourse to rectify the harm they have experienced. 

A typical case is that of guild member Mona Kiely, who executed 
a small job for her client, the National Taxpayers Union. Unknown 
to her or to her client, the mailing house that printed the job mis­
appropriated her work and sold it later to a third party. Because 
she had not registered the work, she was prevented from pursuing 
this case. 

Furthermore, as the new technologies develop, it is becoming 
easier and easier to infringe upon works. In fact, sellers of new 
technologies even encourage the scanning and alteration of visual 
material. For example, DAK Industries ran a full-page ad advertis­
ing a computer scanner in its catalog that was headlined "Rip-off 
Artist." 

As it becomes easier for works to be stolen, copyright owners 
must have the ability to protect their creative material. The rami­
fications of the current situation are severe for individual authors. 
Without the deterrents, artists are ripe for exploitation. Without 
the possibility of attorney's fees or statutory damages, individual 
creators are effectively prevented from pursuing an infringement 
case, because in most cases actual damages involved are negligible 
relative to the costs of litigating a claim. 

The Copyright Office understands this to be true. In his testi­
mony to you in 1990, Mr. Oman concluded—and once again I 
quote—"Individual authors almost always have fewer available 
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funds an d without a  clea r right to attorney' s fee s ma y be afrai d t o 
enforce thei r rights , leavin g the m unprotecte d fo r practica l pur -
poses." 

Individual creator s have a  right to expect that the copyrigh t laws 
should protec t thei r work . I n fact , thi s jus t i s no t th e case . Onl y 
by repealing the requirement to register the copyright to a  creative 
work fo r individual author s t o be eligibl e t o receive attorney' s fee s 
and statutor y damage s wil l w e b e abl e t o discourag e infringemen t 
and effectivel y penaliz e wrongdoing . Th e bes t wa y t o achiev e tha t 
end is to enact H.R. 897. 

We urg e yo u t o tak e th e necessar y step s t o repea l th e require -
ments t o requir e t o registe r a  wor k i n orde r t o have acces s t o al l 
the leverage available to deter infringements . 

Mr. Chairman, thank you. I would be happy to answer an y ques-
tions you may have. 

Mr. HUGHES. Thank you very much. 
[The prepared statement of Mr. Basista follows: ] 
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PREPARED STATEMENT OF PAUL BASBTA, EXECUTIVE DIRECTOR, GRAPHIC 
ARTISTS GUILD, INC. 

Mr. Chairma n and Members of die Subcommittee, my name is Paul Basista 

arid I am the National Executive Director of the Graphic Artists Guild. Thankyoufo r 

die opportunity to voice our support of RR. 897 , The Copyright Reform Act of 1993. 

As die country's foremost advocacy organization representing professional 

graphic artists, die Guild has a proven track record protecting and advancing die 

legitimate interests of illustrators, graphic designers, surface and textile designers, 

computer anists and other graphic artists. Approximatel y ninety per cent of Guild 

members are independent, working free lance in the advertising, publishing, 

consumer, corporate and other markets. 

The Graphic Artists Guild strongly supports H.R. 897 , The Copyright Reform 

Act of 1993. I f die bill is enacted, individual creators will be able to effectively 

protect the fruits of their creative efforts from infringement. 

The Practical Effects of Current Law Do Not Reflect the Intent of Congress 

Graphic artists are too often prevented from effectively pursuing an 

infringement in federal court, because their work was not formally registered with the 

Library of Congress. Curren t law bars mem from recouping attorney's fees or 

statutory damages if a work has not been timely registered. Th e practical 

consequence of this situation is to punish die victims of theft while rewarding die 

thieves, a result Congress did not intend. A s Ralph Oman, die Register of Copyrights 

once said,".. . Congress indicates that attorney's fees are closely associated with 

penalizing wrong doing."1 

l Statemen t of Ralph Oman, Register of Copyrights and Librarian for Copyright 
Services, Before the Subcommittee on Courts, Intellectual Property and the 
Administration of Justice, Committee on the Judiciary, House of 
Representatives, 101s t Congress, Second Session, April 5, 1990 , page 11. 
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Mr. Chairman, you and your colleagues may not be aware that most copyright 

attorneys wil l no t pursue a copyright infringement case unless attorney's fees and 

statutory damages are possible. Sinc e actual damages in the majority of cases are 

negligible, ther e is little incentive for an attorney to take on a case on contingency , 

and artists can rarely afford or justify th e hourly fees accrued in litigation. Th e 

circumstances described by Graphic Artists Guild member Mona Kiely, whos e 

statement i s attached for the record, is typical of the kind of infringements that occur. 

The changes proposed in H.R. 897 will bring a welcome change to the visual 

communicanon industries . Removin g th e requirement to formally register a work to 

be eligible t o bring suit in federal court or to receive attorney's fees or statutory 

damages wil l finall y tak e the burden away from the injured party and will forc e 

infringers t o change their behavior. 

Copyright infringement i s on the rise and new technologies now affect al l 

kinds of intellectual property: video recorders and digital audio tape recorders; 

photocopiers an d computer scanners. A s it becomes easier to rip off copyrighte d 

material, more and more consumers tend to think it's permissible to do so. 

For example. "Da k Industries" boasts a full catalog page headlined "Rip Off 

Artist," advertising a computer scanner. I n its efforts t o "Be a Rip-Off Artis t Risk 

Free," it encourages the scanning and alteration of visual material. Burie d within an 

entire page of advertising copy is one sentence that reads, "Be sure you ge t lega l 

permission befor e you print copyrighted images for commercial purposes." A  copy 

of this advertisement i s attached to my statement . 

In this age of more and more advanced technology, the misappropriation o f 

protected work s becomes easier and easier. A s it becomes easier for works to be 

stolen, copyright owners must have the ability to protect their creative material . 

Removing th e registration requirement is an important step towards that goal . 
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Registration is Not RenuiieH For the I jhrarv of Congress to Acquire Works 

The underlying premise for requiring registrations is for the Library of 

Congress to acquire works. Yet , the Library has the authority and the wherewithal to 

demand its acquisitions without preventing artists from effectively protecting their 

work. Fo e example, in 1987 the Graphic Artists Guild inadvertently neglected to 

formally register the copyright of the 6th edition of the Graphic Artists Guild 

Handbook, Pricing & Ethical Guidelines. In March, 1990, we received a "Notice far 

Mandatory Deposit of Copies" from die Copyright Acquisitions Librarian which 

rirmannVrl "tw o complete copies of the best edition" of a Guild work. Th e notice 

further stated that "the obligation to deposit exists independently of whether the 

copyright owner decides to seek copyright registration with die Copyright Office". 

Further, we were warned that die Guild's failure to comply with the Library's demand 

would have made the Guild liable for $250.00 for die work plus the retail price of me 

two copies demanded. Clearly , die Library has effective administrative systems and 

procedures to accomplish its objeciives without penalizing creators for not registering 

their works. A  copy of this demand letter is arfflrhrd to this statement 

fWpite Sn-Tall̂ H Tnr̂ nrives. The Vast Majority of Graphic Artists Do Not Register 

Their Works 

As the publisher of die Graphic Artists Guild Handbook, Pricing & Ethical 

Guidelines, die Guild extensively researches die various markets of die visual 

cornrminicarions industries, including advertising, publishing, editorial, die corporate 

markets, retail and others. 

The attached tabular information indicates that nearly 79% of all graphic 

artists never register their copyrights. Yet , nearly 32% have had work reproduced 

widiout die author's permission, and an even higher percentage have had work altered 

without permission. Despit e die so-called incentives designed to encourage die 
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registration of works, the simple truth is that copyright registration is an 

administrative and financial burde n for graphic artists and other individual creators. 

Graphic artists run high-volume, short deadline businesses. Thei r primary 

responsibility is to solve a client's problem creatively, on time and within budget. 

Working on tight deadlines, they must devote the bulk of their rime to produce their 

creative work. Yet , to remain in business, they must still develop and execute a 

marketing plan; negotiate their own fees and terms; bill and collect on accounts 

receivable; remit payments on accounts payable and track the location of artwork. 

Once the artwork is returned (or published), die artist must then formally register die 

work. 

In many cases, the work is not returned soon enough to register die work in a 

timely manner, or die artist may not be informed that die work has even been 

published. Fo r example, a magazine publisher plans to publish a piece in next July's 

issue, three months away, but actually publishes it in August. Th e artist is rarely 

informed of die actual publication date, and normally is not supplied with tear sheets. 

It is not uncommon for another three months to pass until die publisher finally get s 

around to returning die artwork. B y then, the opportunity to register the work within 

die three-month window fro m publication has already closed. Becaus e die artist did 

not have access to his or her own work in rime to register it in a timely manner, the 

artist is prevented from receiving the protections Congress intended. 

Many jobs are initially commissioned for limited use for relatively smal l fees . 

A quaner-page illustration , for example, commissioned for one-time editorial use in a 

magazine could conceivably sel l for only $300. Registerin g that work for S20.00 

reflects an additional seven per cent tax on gross income. Contras t this to a 

newspaper publisher, for example, who projects revenues in die hundreds of 

thousands of dollars or more for each issue. A s a business expense, registration 

reflects an insignificant fractio n of expenses. 
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The current system clearly penalizes the victim. Th e proposed legislation will 

make it easier for the victim to place die blame where it belongs. 

Permissive R«w<trarinn Shoul d Be Encouraged 

Our support of this Bill does not imply our opposition of the copyright 

registration process. O n the contrary, die Graphic Artists Guild believes thai 

registration is die surest safeguard against any potential confusion over a work's 

origination or ownership. Registratio n provides a "record of ownership,'' making it 

die surest provenance of one's claim to a work, and enactment of die proposed 

legislation will not change dial However , we believe it is better to provide additional 

incentives to encourage die formal registration of copyright, radier than punish those 

who do not comply. 

For years die Guild has been using its best efforts to educate graphic artists 

(and their clients) to die importance of formal copyright registration, primarily 

through die publication of die Graphic Artists Guild Handbook, Pricing & Ethical 

Guidelines. Now in its 7di edition, die Handbook explains die advantages of 

registration and provides detailed instructions on how to comply with all die 

necessary registration requirements. Wu h nearly 51000 copies of die current edition 

in circulation today, we are confident diat our educational message is being received. 

Mr. Chairman, I am happy to present you and die members of die Subcommittee wim 

copies of die Handbook for your files. 

In addition, we supply copyright registration forms to every member of die 

Guild upon dieir joining and provide additional copies upon request. 

In our view, positively reinforcing die voluntary registration of works will go 

a long way towards achieving die Library's goal as stated by die Register,"... to 

encourage prompt registration for creation of a complete registration record in die 
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Copyright Office."- Considering the small number of graphic artists who actually 

register their works, it would certainly work better than continuing to deprive a victim 

of infringement of the ability to bring a lawsuit into Federal Court or denying him or 

her the ability to recoup attorney's fees or statutory damages, as current law provides. 

For example, lowering the registration fee or easing the requirements for group or 

multiple registrations might be the kind of incentives that would encourage more 

registrations to occur by individual authors. 

The Guild Supports Abolition Of The Copyright Royalty Tribunal 

The Graphic Artists Guild, having participated in the rate hearings of the 

Copyright Royalty Tribunal since its inception, strongly urge its abolition. Ove r the 

years, the Tribunal has exercised its rate setting function in a manner that, in our 

opinion, has set extremely low rates for the reuse of published pictorial, graphic and 

sculptural works by Public Broadcasting Service and its affiliate stations . 

We believe the rate setting function of the Tribunal could be equally well 

exercised by ad hoc arbitration panels under the supervision of the Copyright Office . 

In fact, the Copyright Office undoubtedl y has far greater familiarity with the field o f 

the visual arts than the Copyright Royalty Tribunal. 

Moreover, we wish to put the Guild on the record once again, as strongly 

opposing the compulsory license for pictorial, graphic and sculptural works under the 

Copyright Act. W e believe that this compulsory license deprives the copyright owner 

of his or her Constitutional right to choose the parties to whom rights will be licensed. 

Further, the Public Broadcasting Service and its affiliates, report only relatively small 

amounts of usage of the license. Thi s means that either the license is not used, or 

uses are not reported. I n either event, the license should be abolished, since die 

creator's rights should weigh more heavily than die apparently minimal need of PBS 

2 Ibid. , page 13 . 



397 

for "free'' usage. I  use the word "free" advisedly, since almost no payments have 

been made to artists under die compulsory licensing provisions. A s was pointed out 

in the last rate hearing, even as well known a photographer as Jay Maisel was listed 

as "location unknown," and the $18.75 due him was not paid until a protest was made 

at the rate hearing that he was an internationally famous photographer who had 

maintained the same studio location for 25 years. An d of course, the license fee 

made for die use would have been far, far in excess of the $18.75 paid. 

For all of these reasons we support the abolition of the Copyright Royalty 

Tribunal and will request that the Copyright Office review the need for the 

compulsory licensing of pictorial graphic and sculptural works if the functions of the 

Tribunal are taken over by the Copyright Office. 

Conclusion 
Mr. Chairman, the Graphic Artists Guild applauds your efforts to rectify a 

situation that was in long need of repair. W e are convinced that these added 

protections and proposed changes will encourage the development of new works; 

works from which the public will benefit Th e Guild pledges its good offices to assist 

the Subcommittee in the passage of this legislation. I  would be happy to answer any 

questions you may have. 
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WRITTEN TESTIMONY OF MONA L. KIELV 
BILL HR.897 

In 1986 I was hired by National Taxpayers Union to design a 
4-page brochure which included typesetting, layout, clip art. and 
spot line illustrations. NTU sent the printing to be handled by 
MediAmerica, a full-service mailshop in Lorton, Virginia. 
Because of the quicic turnaround prior to publication and the cose 
of registration, I did not file for copyright registration. 

Approximately 6 months later, I received a call from Rita Smith, 
Administrative Director of NTU. She asked me if I had sold one 
of the spot illustrations I had done for her brochure to 
MediAmerica. I told her I had not. Ms. Smith said that the 
reason why she asked was because she had received a sample of a 
printed direct mail package from a colleague at another nonprofit 
organization which had on it one of the spot illustrations. Her 
colleague had told her that the artwork for her package was done 
by the same mailshop, MediAmerica. Ms. Smith told me that when 
she confronted Richard Geska of MediAmerica as to where he had 
gotten the artwork for the other package, he admitted tc taking 
it from the artwork MTU had sent them, but then replied something 
to the effect of, "But that was clip art, so it's okay." Ms. 
Smith called me back to verify with me that the illustration was 
not in fact clip art but was an illustration specifically 
designed by request of the director of NTU, James Davidson. 

At that point she told me she would back me up if I chose tc 
pursue a lawsuit against MediAmerica. I decided not to file a 
suit because I figured that the cost of hiring a lawyer and the 
effort of pursuing MediAmerica would far exceed the dollar value 
of the illustration. If I knew that I could have collected all 
legal fees as well as have a substantial deterring penalty 
imposed on MediAmerica in addition to the dollar value of the 
illustration, I certainly would have reconsidered pursuing the 
matter, since I had evidence to support my original creation of 
the artwork. 

Signed 

Mona L. Kiely & 
M & M Communications 
7600 Marietta Lane 
Berwyn Heights, MD 20740 
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•nhiion fro m th e copyright owne r first. 

Plus, if you hav e a fax card in your oonv 
• you can scan reports , memos , art-

Then, you can tax your scanned images 
guscktv and effortJesstv aimvherc 

lAnSTXAXmNGTttXMOUXV 
The ttpOff Artis t bounces a oevmmn-

psoved ytflow green (not red) LCD Ugr a off 
die page you're sunnusg and precneryrnea-
«um how much light comes back la ycuow-
green scan beam produces superb black tt 
white Images from color photographs i. 

Phis, the scanner has a window 110 you 
a n se c what you're scanning) and guide 
rollers that ensure you get accurate , dis-
tortion-free images every umc. 

You can adjus t di e resolution of you r 
image (up to 400-dpi). And. theresa bright-
ness control . S o you can fine-tun e th e 
contrast. And. there's even 3 different grav-
scare dlrhertngs. Wow! *  ' 

So, whethe r rheunage you're hetsongu 
black and white, or in color. you'U always 
caprure a gnsMookuig black and white copy. 

Once you've scanned an image, you can 
Incorporate It into any good word process-
ing, paint program and utisiop pubush-
tng program like WordStar. PC Paintbrush. 
Microsoft Word. GEM Deskso p Piejihrdng. 
WuiuPesleu (SJO) . MuloMat e Advantage 
It PageMaker , and Windows Palm. 

PVT I N THE BZ Y AND STAaY T tT UP 
Simply slip the Rip-Off Aros t into an 

esparalonstattyourlm PC XT.AIor com-
patible computer with standard Hercules, 
CCA. EG A or VGA graphics. Ifs really easy. 
The manual takes you throug h every step. 

Note A  hard drive and a mrmrmim ot 
S12K memory Is required. 

Whatever you capture you can quiddv 
and easttv manipulate with the included 
Halo Desktop Publishing totrware You U 
be tnfustn g you r iepulis , newsletter s o t 
any document yo u create with giaptitct. 
text and signatures in minutes. 

And, ds e Rip-Of f Ards t i s compatibl e 
wtth virtually all doMnanu and H P Laser-
Jet II or corn pa fibre laser printers. 

Ifs engineere d b y Marstek . Inc . and 
barked by their standard limned warranty. 

WAMFOrT AaTTIST 
_ KiatntE E 

forget cuttin g up drawings and artwork 
and pasting diem onto a layout, forget try-
ing to trace maps and graphs . And. bes t ot 
all forget dull, boring documents. 

Just pes th e 4.13* wide hand scanner 
over anything yo u want an d you'll cap-
tivate you r readers with stunning graphics. 

Vjaucan evenmakc two passes on a long 
document and cant y connect diem together 
with the included Halo DTP software . 

U you're not 100 % thrilled, tunptv re-
rorntitDDAKintaorifrlrutnmwttnlniO 
days tor a courteous refund. 

To order your Marste k 400-dp i Han d 
Scanner wtth EKpansioo Card. Guide Rail 

kit Software and Halo Desktop Publishing 
Software for Corntxtimg and Edtfing Images 
risk free wlrh your credit card, call toll free 
or send your check not for die 1299 sug-
gested retai l price, but for DAK's limited 
Btow-Out price of ho t S129" (S6 P&H). 
Order No. SSSO. CA res add tax. 

A graphic b truly worth a 1,000 words. 
And now. with the Rip-Off Amu. yo u can 
tnstantry add the visual impact of dramatic 

charts to atl your reports, propositi and any-
thlngyou create with your corrtpuTrr. a 
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COPYRICHT 
OFFICE 93b 

March 16, 1990 

Graphic Artists Guild 
11 West 20th Street 
New York. New York 1001 1 

Notice for Mandatory Deposit of Copies 

Work(s) Covered by This Demand: 

GRAPHIC ARTISTS GUTLD HANDBOOK: PRICK G AND ETHICAL GCIDLISES. 
6th Edition 

UBRARY 
OF 
CONCRES5 

Washington 
D.C 
20S59 

This notice constitutes formal demand fo r deposit under 140 7 of the 
copyright law (17 U.S.C.) of two coapjLete_coples of the best edition of 
the above work, for the use or disposition of the Library of Congress. 

For works published i n the United States under copyright protection, 
the mandatory deposit provisions of 5407 obligate the owner of copy-
right or of the exclusive right of publication to make the required 
deposit within three months after publication. Th e Register of 
Copyrights may, however, make written demand for the required copies 
at any time after publication. Th e obligation to deposit exist s 
independently of whether the copyright owner decides to seek copyright 
registration with the Copyright Office. 

He are sending you this notice becauae we understand th e work has been 
published i n the United States, you are the owner of copyright or of 
the exclusive right of publication in the work, and our records show it 
has not been deposited. I f this information is incorrect, please write 
or call oe at (202 ) 707-7125. 

To satisfy this Demand, please send two complete copies of the best 
edition to us, using th e attached sailing label, and enclose Che pink 
copy of this notice C o facilitate processing. 

Deposit moat be made by the Statutory PeedHnr of Jun e 21. 1990 
Failure t o comply makes you liable co penalties prescribed b y the copy-
right law , including a  fine of not more than $250 per work and payment 
to the Library of the total retai l price of the coplea demanded. I n the 
future you should send for deposit two complete copies of each work 
within 90 days after publication. Yo u may therefore find it convenient 
to establish a regular procedure of sending two copies of esch work to 
the Register of Copyrights immediately after publication. H e appreciate 
your cooperation in complying with this requesc and in helping t o enrich 
the collections of che Library of Congress. 

Carroll B. Grant 
Copyright Acquisitions Libraria n 
Deposits and Acquisitions Divisio n 

»P 
l U t t e r 

Setren 198 9 -  ; 
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Illustrators Who Register Their Copyrights 
Always Sometime s Neve r 

Advertising 5.1 % 11.5 % 83.3 % 
Book Publishing 8.5 % 92% 823 % 
Corporate 3.3 % 83 % 88.4 % 
Editorial 4.2 % 11.3 % 84.5 % 
Other 10.8 % 13.5 % 75.7 % 
Packaging 5.7 % 15.1 % 79.2 % 
Specialties 7.9 % 16.5 % 75.6 % 
Theater 3.3 % 13.3 % 83.3 % 

Overall 6.0 % 12.0 % 82.1 % 
(Specialties include architectural, cartooning, technical and fashion). 

Surface Designers Who Register Their Copyrights 
Always Sometime s Neve r 

Apparel 
China/Barware 
Domestics 
Giftwrap 
Home Decorative 
Retail/Other 

Overall 

0.0% 
5.3% 

21.4% 
25.0% 
28.6% 
15.4% 
13.0% 

25.0% 
31.6% 
21.4% 
25.0% 
42.9% 
23.1% 
28.3% 

75.0% 
63.2% 
57.1% 
50.0% 
28.6% 
61.5% 
58.7% 

Graphic Designers Who Register Their Copyrights 

Advertising 
Broadcast 
Consumer 
Corporate 
Theater 
Environmental 
Publication 

Overall 

Always Sometime s 
0.0% 
0.0% 
16% 
2.0% 
6.7% 
5.9% 
1.4% 
2.0% 

24.5% 
25.0% 
35.9% 
19.6% 
26.7% 
353% 
18.1% 
243% 

Never 
75.5% 
75.0% 
61.5% 
78.4% 
66.7% 
58.8% 
80.6% 
73.7% 

Overall Percentages 5.7% 15.8 % 78.6 % 
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Illustrators Whose Work Was Reproduced Without Permission 
Yes N o 

Advertising 37.1 % 62.9 % 
Book Publishin g 13.9 % 86.1 % 
Corporate 22.9 % 77.1 % 
Editorial 31.6 % 68.4 % 
Other 27.6 % 72.4 % 
Packaging 20.4 % 79.6 % 
Specialties 57.2 % 42.8 % 
Theater 30.4 % 69.6 % 

Overall 32.6 % 67.4 % 
(Specialties includ e architectural , cartooning, technica l an d fashion). 

Surface Designers Whose Work Was Reproduced Without Permission 
Yes N o 

Apparel 17.4 % 82.6 % 
China/Barware 0.0 % 100.0 % 
Domestics 0.0 % 100.0 % 
GiftwTap 33.3 % 66.7 % 
Home Decorativ e 15.0 % 85.0 % 
Retail/Other 20.0 % 80.0 % 

Overall 15.7 % 84.3 % 

Graphic Designers Whose Work Was Reproduced Without Permission 
Yes N o 

Advertising 43.6 % 56.4 % 
Broadcast 44.4 % 55.6 % 
Consumer 22.0 % 78.0 % 
Corporate 27.8 % 72.2 % 
Theater 43.8 % 56.3 % 
Environmental 22.2 % 77.8 % 
Publication 34.2 % 65.8 % 

Overall 33.1 % 66.9 % 

Overall Percentage s 31.5 % 68.5 % 
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mustrators Whose Work Was Altered Without Permission 
Yes N o 

Advertising 
Book Publishing 
Corporate 
Editorial 
Other 
Packaging 
Specialties 
Theater 

Overall 

38.1% 
20.8% 
25.0% 
34.8% 
14.3% 
36.0% 
53.3% 
30.4% 
34.6% 

(Specialties include architectural, cartooning 

Surface Designers Whose Work Was i 

Apparel 
China/Barware 
Domestics 
Giftwrap 
Home Decorative 
Retail/Other 

Overall 

Yes 
17.4% 
12J% 
35.7% 
33.3% 
31.8% 
28.6% 
26.7% 

61.9% 
79.2% 
75.0% 
652% 
85.7% 
64.0% 
46.7% 
69.6% 
65.4% 

.technici 

Mtered 
No 
82.6% 
87.5% 
64.3% 
66.7% 
68.2% 
71.4% 
73.3% 

Overall Percentages 33.9% 66.1 % 
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Mr. HUGHES . Mr. Warren, welcome . 

STATEMENT O F PAU L WARREN , CHAIRMAN , INTELLECTUA L 
PROPERTY COMMITTEE , NEWSLETTE R PUBLISHER S 
ASSOCIATION j 

Mr. WARREN . Than k you . I  wis h t o thank th e chairma n an d th e 
members o f the subcommitte e fo r invitin g me t o testif y her e toda y 
regarding the Copyright Reform Act of 1993. 

I represen t th e Newslette r Publisher s Association . I t i s a  trad e 
association representin g publisher s o f approximatel y 2,20 0 news -
letters an d othe r specialize d informatio n services . A s a  forme r re -
porter an d currentl y a  publishe r myself , I  am mor e accustome d t o 
sitting a t th e pres s table . 'However, I  a m please d t o b e sittin g a t 
the witnes s tabl e i n orde r to present you wit h th e view s o f my col -
leagues, th e hundreds of smal l an d large publishers acros s the Na -
tion wh o produc e th e thousand s o f newsletters o n whic h business , 
industry, medicine , science./an d the art s depend dail y for the infor -
mation necessary to their respective pursuits . 

I'm senio r edito r an d executiv e publishe r o f Warren Publishing . 
Our compan y wa s forme d i n 1945 . W e publis h 1 3 newsletter s i n 
the telecommunication s field , suc h a s Communication s Daily , Sat -
ellite Week, Audio Week, and Television Digest . 

I have copie s here o f Communications Daily , an d I  would like t o 
give som e t o th e chairma n an d th e res t o f the committee . I n fact , 
it carrie s a n articl e abou t yesterday' s somewha t unusua l hearing . 

[The newsletter follows: ] 

/ 
\ 
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Communications Daily imawuam 

TheAuthorittlwNmmSefvlcarf TUBVOffiia a 

THURSDAY, MARCH 4 , I SM VOL . 13, NO. 42 

Iatix: 
AT&T PLANNING HIGHER RATES FOR 'FRESH LOOK" CUSTOMERS: Propose d tariff could boost some 

elements 70* tot mote leaving AT&T Tariff 12 arrangements. (F.l ) 

COMPETITIVE CABLE SYSTEMS OFFER MORE CHANNELS, lower monthly rates than noncompetitive 
aysterns, or enlyit s of FCC d a a s b c^ wit h per-d>annel cost 43.1* lower (or competitive systems. (P . 2) 

USSB SIGNS NEW PROGRAMMERS, although Viacom and Time Vftmer deals may create problems for 
Hughes. Thre e companies will use same DBS bird, may compete for same programmers and markets. (P . 3) 

AT&T IN PRELIMINARY AGREEMENT WITH SOME CARRIERS ON CUD CARDS: Accor d on model con-
tract would give carriers way to recover costs of handling traffic Tw o snags listed. (P.4 ) 

BOMB BLAST TESTS METTLE OF N.Y.C. MUTUAL AID PACT : Year-old plan to keep critical telecom-
munications networks on-line in crisis operates without hitch first time it's activated. (P . 5) 

TELECOMMUNICATIONS INDUSTRY CAN LOOK TO CLINTON FOR PROSPERITY, leaders say at 
CompTel '93 convention, although tax proposals stir concern. Uptur n in economy cited. (P . 6) 

OPPOSITION STRIDENT ON PTAR WAIVER FOR 911: Disne y and MPAA attack request by MTM. urge 
FCC to respect 'due process' and deny bid. Disne y again asks for rulemaking to repeal PTAR. (P . 7) 

COPYRIGHT TRIBUNAL CHUN. CHARGES COLLEAGUES WITH CORRUPTION: Hous e panel hearing 
on bill to abolish agency is surprised by allegations. Othe r 2 commissioners, who want to end agency, deny 
charges. (P . 7) 

t?SOOO Monthly F . . 

CUSTOMERS LEAVING AT&T TARIFF 12 COULD FACE 70% RATE INCREASES 

ATAThn tnld miinr customers that it will propose shonhr new rates tor Tariff 12 customers that tike advantage 
of its "fresh look" window to jump to another carrier. Bu t according to tariff analysts who have seen drafts of 
proposal, those rates could cost customers millions of dollars 6a leaving AT&T. Analysi s by Deloitte & Toucfae uid 
rates would be 7 0* or more than what customers are paving under easting Tariff 12 deals, and higher than if they 
signed up with another AT&T service. Thos e rates would apply on monUi-to-nionih basis for customers in process of 
ending their AT&T nerwork arrangements and going to another carrier. Unde r FCC decision, customers have 90 
days, beginning May 1, to decide whether to say with their AT&T deah c» to mike other arrangement*. 

AT&T k presentin g package to customers as one in which rates have been calculated "at a level which is roughly 
equal to the rates AT&T would charge where no term agreement is in place." User s will have their services, which 
have been bundled together in custom deal, broken out into separate elements. Fo r example. AT&T uid in letter to 
cunomcis that BOO features "currently provided at no charge" would be subject to charges under new month-to-
tnonlh arraageroews. Fo r some companies, cost could be S50.000 or more per month. AT& T also will take away 
network management features that came with Tariff 12. I n its place will be "standard set of transitional support ser-
vices and reports" for which customer will have to pay 125,000 per month. 

Tariff imhuis for large and small customers showed that companies that want to opt out of Tariff 12 could pay 
50% more for same voice services as under Tariff 12 and u muc h u 75 % for data. Analysi s by Deloitte & Touche 
was for customers that now spend SS-S22 million annually with AT&T. Steve n Martin, Deloitte principal, uid rates 
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AT&T announced h would propose were 23%-40% higher than if customer switched to Software Defined Network 
(SDH) service, although user then could be subject to huge setup charge for new service. 

Fnmlnnia «pMJfie rates in tariff that AT&T was circulating, but hadn't yet filed, Martin said that 500-mile call 
during day on dedicated line would cost 11.3c per min. under montb-to-month tariff, with discount of only 1 OSt for 
billed amounts between 15,000 and 1100,000 monthly. Generally , Tariff 12 customers pay about 6.6c per min. and 
have additional discounts written into deals to produce rates that are about 70% lower. Fo r 500-mile off-network cal'. 
during day, proposed monthly tariff would be 16.4* per min. Norma l Tariff 12 rate is about 10c per min., about 64ft 
difference, Martin said. Rate s for data circuits are 40-60% higher than customers had been paying for long circuits 
and could double for shorter circuits, he said. Tota l package means that if customer whose bills Martin analyzed 
wanted to leave AT&T under fresh look, cost would be S1-S3 million over 3 or 4 months or so it would take to ter-
minate amagemeats. 

flttMlffTrHH r 1"1 *° Protest rates when AT&T files them. Henr y Levine, attorney who represents Urge Tariff 12 
customers, said ATAT draft rates basically are aimed at making it "too expensive to leave* and that if they're ap-
proved, they would gut concept of "fresh look." H e said higher rates would apply to any customers that chose "fresh 
look" exit, even if they have other terms for discontinuing service. Marti n said rates appeared to have "punitive por-
tion" aura. 

Our Anaily la of FCC Data 

COMPETITIVE CABLE SYSTEMS CHARGE 43.1% LESS PER CHANNEL THAN NONCOMPETITIVE 

Competitive cable systems charge average of 16.8% less for monthly basic service than do noncompetitive sys-
tems and 43.1% less on per-channel basis, according to our analysis of data from FCC cable rate survey. Dat a show 
that basic fee for noncompetitive cable systems - Le , those without multichannel competition - ha s risen 54.17c 
since 1986 to average of $15.78, compared with 41.3% growth to average of $13.13 for systems facing competition. 
Per-channel fee for expanded basic tier fell 22.6% for noncompetitive systems and 74.1% for competitive systems, 
according to data analyzed by Vnrren Publishing's Market Research & Data Sales Div. 

Difference i n prices wasn't large between competitive (defined as systems with competitors that pass 50% of 
households in area and have 15% of subscribers) and noncompetitive systems for either basic or expanded basic 
tiers. For example, $5.89 average price for expanded basic for competitive systems was 12.2% below that of non-
competitive systems ($6.71), according to data. Instea d of lowering prices, competitive systems appear to tend to 
provide more channels. O n basic tier, competitive systems carried average of 23.87 channels, including 12.03 satel-
lite-delivered cable networks and 3.7 distant signals, while noncompetitive systems averaged 19.82 channels (8.43 
satellite and 2,23 distant signals). Differenc e was even greater on expanded basic tier. Competitiv e systems 
averaged 22.72 channels (21.28 satellite) and noncompetitive 14.9 3 channels (13.77 satellite). Competitiv e systems 
charged average of 65c per channel for basic and 28e per channel for expanded tier and noncompetitive systems 93c 
per channel for basic and 48c for expanded basic 

Handful nf m mi i n sample nwned hv franchising authorities (15 systems of total of 685) charged lowest 
average basic cable rate, $11.66 per month, and lowest price per channel at 53*. Sam e was true for expanded basic 
tier, $5.15 — 36c per channel. Municipall y owned systems also bad most basic channels, average of 26.53,3rd mosi 
expanded basic channels, 18.43, and their fees for other services almost inevitably were lowest among groups. Sys -
tems that appear to have some competition but apparently wouldn't meet effective-competition standard had prices 
between those of competitive and noncompetitive systems. Thes e systems (classified in data as "NB") had lowest 
basic cable rates (average $11.95) but fewest channels, so per-channel rate for basic averaged 78c. O n expanded 
basic tier, per-channel rate was same as for noncompetitive systems, 48c, but NB systems had more than 50% more 
channels on tier (avenge 23J21). 

Data can be used - legitimatel y - t o come up with various answers to most questions. Fo r example, average 
price per-channel for basic tier (total number of channels for all systems divided by total price for all systems) is 
83.1c in random sample of cable systems. Bu t per-channel price charged by average cable system (average of per-
channel prices for each system) is 97c. Differenc e is like that between computing baseball team batting average by 
taking average of all avenges (player who has one at-bat gets same weight as player with 600), vs. dividing all 
players' at-bats by all hits. Statistica l experts say both figures are correct, disagree on which best represents actual 
price, agree only that each has to be labeled clearly. Followin g FCC lead, all of our per-channel prices here use lam 
method. 
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About OUT wthnrinlngv: (1 ) All analyses are for tat  fnacbis e area responses only. (2 ) No calculation wen 
weighted for srthtrribrr size or any other factor. Weightin g by subscriber size may alter both actual results and rela-
tive position of results for particular analysis. (3 ) Results reported for top-100, small penetration and random sample 
surveys are for systems that fell exclusively into those categories and don't include systems classified in more than 
one of categories (29 systems of total 685 bad multiple classifications). 

Bnic nhle rates hive climbed 54.2% tinge 10M to average of $15.37 for FCCt random sample of systems, 
which includes both competitive and noncompetitive, while number of channels inched up 3.2% to average of 18 J, 
from 17.93 in 1986. Surve y showed respondents from 100 largest cable systems charged average basic cable fee 
only slightly higher than competitive systems, $13.65 per month vs. $13.13, and per-cbamiel rate of 63«, vs. 65c for 
competitive systems. Lowe r basic service rate for top-100 systems may reflect trend toward lettering to provide low-
cost basic phis expanded basic tier, data indicate. I n latest data, 91.5% of top-100 cable systems had expanded basic 
tier, vs. 51% in 1986. I n random sample, 65.7% bad expanded basic, up from 39%, and 73.5% of competitive sys-
tems had 2nd tier, vs. 36% in 1986. Amon g noncompetitive systems, 63.2% had 2nd tier (up from 23.5% in 1986), 
vs. 60% (up from 37.2%) for competitive systems. 

Top-100 systems Hmpped tn 23.6 riiiimfk  m  basi c tier from average of 24.21, and in expanded basic tier grew tc 
17 from 15.8 in 1986. Bigges t change was in number of satellite-delivered channels in top-100 expanded tier, 15.71 
now vs. 11.6 in 1986 (number of local and distant TV signals, public, educational and govt [PEC] channels and 
others in expanded tier dropped sharply). Numbe r of channels in expanded tier also increased for random simple of 
systems, to 14.72 from 9.78, with growth concentrated in satellite networks. Fo r competitive systems, number of 
basic channels essentially was unchanged at average 23.87, and expanded basic channels more than tripled to 
average 22.72. Numbe r of basic channels in competitive systems dropped 0.7% to avenge 1932 , and expanded 
basic channels increased 27.3% to 14.93. 

Became of increise in numher of channels, expanded basic per-channel rate actually decreased for random 
simple of systems, down 21% to 50» per channel ($6.82 now vs. $5.67 in 1986). Fo r competitive systems, per-chan-
nel expanded basic rate fell 24% to 35c ($6.78 per month vs. $5.10 in 1986). Expande d basic rate dropped 2% since 
1986 to average of 51c per channel ($8-38 vs. $6.82 per month) for top-100 systems. Per-channe l rate for small-
penetration systems dropped 6% to 45.3c (now $6.74 monthly vs. $532 in 1986). Dat a give picture of characteristic 
small-penetration system. Suc h systems have highest basic cable rates (average $16.46) and fewest channels 
(19.61), fewest number of satellite-delivered networks (8.98) among survey categories of systems, and by far smal-
lest percentage of fiber (0.04%). 

Installation and reconnect fees were up since 198(i. data showed. Fo r noncompetitive systems, instillation fee 
soared 56% to average of $35.16, and competitive systems'installation fees 11.2% to $27.51. Top-10 0 systems' in-
stallation fee averaged $27.59, up 30.3%. Fo r disconnect fees (only handful charge them), competitive systems were 
up 15.9% to $20.09 and noncompetitive systems 65.7% to $27.42. 

Other fen  hiv e risen more slowly since 1986 . Additiona l outlet charge is up 51.8% for competitive systems to 
$3.72 per month, 21.3% for noncompetitive systems to $338,24.2% lot top-10 0 systems to $5.07. Monthl y con-
verter renal fee was up 6% to $2.66 for noncompetitive systems, 35.9% to $2.80 for competitive systems, 19.9% to 
$245 for top-100 systems. Monthl y remote control rental fee grew 20.4% to $3.25 for competitive systems, 2.4% to 
$3.41 for noncompetitive, 2.1% to $3.41 for top-100. 

Nnt surprisingly, tnp-100 systems rank first in amount of fiber and in below-ground installations. The y reported 
1.72% of plant is fiber, followed by 0.9% for NB systems, 0.67% for noncompetitive, 0.11% for competitive sys-
tems. Top-10 0 systems have most below-ground cable plant, average of 31.24%, followed by NB at 30.36%, non-
competitive at 24.78%, competitive at 22.13%. 

Dlvldtxl Bird ? 

USSB SIGNS UP VIACOM AND TIME WARNER; DEA L MAY CREATE PROBLEMS FOR HUGHES 

Minneapolis-based U.S. Satellite Bong. (USSB) announced Wed. it had signed 8 new channels for its proposed 
direct broadcast satellite (DBS) package, raising total to 15. However , deal is likely to cause sticky situation for 
owner of DBS bird, Hughes Aircraft Hughes'subsidiar y Hughes Communications (HCT) is working on deal with 
National Rural Telecommunications Cooperative (NRTC) to offer 20-channel DBS package to homes outside cable s 
reach, and is trying to sign same programmers under its DirecTv proposed DBS system. Complicatin g matters, 
DirecTV also is trying to sign programmers for its own DBS offering. 
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All players involved mibliclv were yr«etiny nm» of USSB deal - USS B signed with Viacom to provide Show-
time, Movi e Channel, Flix, MTV, VH-1, Nickelodean/Nick at Nile, Time Warner's multiplexed HBO and Cinenux. 
They said it would improve image and marketing prospects for DBS. Troubl e is, USSB, HG. (DirecTv) and NRTC 
(from DirecTv) have made arrangements to use transponders on same Hughes HS-601 bird, to be launched in Dec 
Under deals to far, USSB will lease 5 tnnsponden (20-40 channels, with digital compression), NRTC will use 5 (20-
channel p"**f*». ""th compression) and DirecTv will use rest of bird's 16 high-powered (120w) transponders, plus 
16 more on 2nd bird to be launched in 1994. O n one hand, Hughes is under pressure to fulfill obligations to offer 20 
channel package to NKTC (under terms of deal, NRTC will pay $250 million for package), and 2 big programmers 
that USSB hat signed. Althoug h Viacom and Time Warner spokesmen told us there's nothing in USSB deal that ex-
cludes them from making similar arrangements with DirecTv (they said they hadn't signed deals yet), industry ob-
servers said result would be inefficient use of satellite: Shoul d tame services be offered on multiple transponders -
on same bird? 

ni,>^1'» "1 ftlfif***1 "ITT* "f ""tT one programmer for NKTC deal - Disne y - althoug h DirecTv and Hughes 
have said that they have fulfilled majority of mutual terms of 20-program deal. DirecT v also has signed Paramount 
Pictures pay-per-view movie service as part of its own 80-channel package, deal that isn't part of NRTC arrange-
ment. USS B Prat. Stanley Hubbard II told us that putting tame programmers on different transponders would be in-
efficient toe of bird. I f Hughes feels tame way, DirecTv and NklL. would be left with few options: Turne r Bcstg. 
Channels, Arts A Entertainment, lifetime. Black Entertainment Channel, ESPN. On e industry watcher asked: 
"That's a good package, but is it worth 1250 million?" 

Meanwhile. NRTC spokesman Jeff Almen told ns Wed. that rural utility consortium was "real positive about" 
USSB deal as "value to the whole DBS industry." Programmer s snowed similar enthusiasm. "W e 're able to talk to 
anybody within the DBS industry," Viacom spokesman Mack Libscomb said, but he wouldn't comment on what 
Hughes and NRTC are doing: "We'r e delighted to be doing business with the Hubbards. W e are wholesalers of 
programming. Ho w the distribution takes place is not pan of our decision-making process. W e signed a deal with a 
savvy group of entrepreneurs in an emerging technology.* Libscom b said: "W e would like to make our program-
ming available to every household in America," adding that Viacom hadn't signed any agreements with any other 
DBS providers. 

At mm rime. Hughes DirecTv spokesman Thomas Bracken said Wed. that company is trying to work deals with 
Viacom and Time Wimer. H e said DirecTv has assembled co n group o f "best of cable" programmers for NRTC 
deal. "W e have 27 transponders," he said, confirming that company hadn't signed with Viacom or Time Warner. 
"We are responsible for offering a 20-channel best-of-cable package. Sta n Hubbard has chosen to put together 15 seA. 
vices on his 5 transponders. That' s good for his business plan. I t doesn't preclude us from distributing cable 
programming from either of those sources. Th e important point is that the leaden in the industry have committed to 
DBS distribution. Hubbar d can do what he wants with his own tnnsponden. That' s his own business decision." 

TVRO dish dealer Echosphere's Chmn. Charlie Eryin. who hopes to launch competing DBS system - Echpsta : 
in 1995 using GE 7000 series birds, also hailed USSB news, saying it would help improve marketing capability of 
new technology. Thi s will help build the bare market for DBS," be told us. Hubbar d told us that unlike cable, com 
petition would be good for DBS industry, even if multiple program packagers compete for same households. Th e 
important thing is that there will be plenty of business for everybody," be said. "Consumer s who subscribe to us 
aren't prohibited from subscribing to DirecTv or NRTC* H e said they will be able to choose, mix and match be-
cause all playen will be using same hardware: 18 " satellite dishes and decoders manufactured by Thomson Con-
sumer Electronics under RCA brand name. / 

AT&T and tompTilTilh 
PRELIMINARY ACCORD SET ON COMPENSATION FOR CIIO CARD CARRIERS 

BOSTON - Competitiv e Telecommunications Ann. (CompTel) and AT&T have reached preliminary agreemen 
on how to handle billing for calls made on AT&T's proprietary Card Issuer Identification Code (CltD) cards, said 
Bradley MutscheOmaus, chief negotiator for Assn. O n CompTel '93 panel here, Mutscbelknaus said discussions on 
so-called "model contract" are stalled temporarily by 2 issues: (1 ) How to invoice and audit invoices. (2 ) Term 
covered by contract. H e told us later that be doesn't believe negotiations, in which he's representing about 30 Corn]* 
Tel members, would usurp FCC's need to take position on issue. "W e are getting closer, but 1 can't get into too man 
details." 
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ATAT introduced1 rrrr> ratlin? r»rHi to 25 million customers last year, offering enhanced services but eliminat-
ing access by other carriers to billing and verification databanks. Fo r example, when customer makes call on phone 
presubscribed to Sprint, carrier would have to route it to AT&T network without compensation, which is crux of dis-
pute. Las t May, FCC began rulemaking on broader 0* calling card issue and considered putting all Of service in 
public domain. An y carrier using Of access would have to share validation and billing information, under proposal. 
In Oct, FCC temporarily tuned down Of in public domain, but kept issue open. T o correct wrongs raised by Comp-
Tel, Commission suggested that Operator-Service Providers (OSPs) transfer calls to AT&T and be -"mp*""'"* for 
them. I t also ordered AT&T to educate CUD card users on correct way to use card to eliminate link to other carriers' 
networks. AT& T has opposed Of in public domain. 

I hider model contract f)SP » wnaM pi 40 c for assistance, CompTel member John Fudesco said. Mutschelknau ! 
said he would "neither confirm nor deny" specific figure. Fudesc o suggested that CUD carriers be allowed to take 
calls and bill customers directly at whatever rate AT&T would have used. *W e think that is a solution,' be said. 'It' : 
better than getting nothing, or more than taking 40 cents for operator assistance." Withou t access to CUD validation 
and billing information, system is unworkable, Mutschelknans said. "Th e customer could be asked to use a credit 
card to bill to." CompTe l is advising customers to keep careful record of COD card usage on their networks, includ-
ing origination location and other "rtininl details, because contract may be made retroactive to some past date. 

Reaction Within MM. 

N.Y.C. TELECOMMUNICATIONS DISASTER PACT PAYS OFF IN FIRST CRISIS 

When bomb rocked World Ttide Center (CD March 2 p2), N .YCi 1 4 telecommunications companies didn't 
panic Withi n min. of blast, year-old mutual aid and restoration pact kicked in, immediately pulling 14 of city t fier -
cest competitors into high-tech troubleshooting team. "W e implemented the plan without a hitch," laid N.Y.C. Dept. 
of Telecommunications & Energy (DTE) Comr. William Squadron. *Yo u hope you never have to prove that some-
thing like [this plan] works," be Mid. "Bu t it's reassuring that when you need it, it works." Workin g under direction 
of DTE, each carrier was alerted to crisis within min. of blast and had representative on-line in conference call with 
DTE Deputy Comr. Thomas Dunleavy directing operations from N.Y. Telephone hq. 

Wnricing according tn detailed plan, each carrier was apprised of situation and began allocating resources, 
Squadron said. Eac h carrier shifted into action as previously agreed, averting 'a higher level of chaos and con-
fusion,* Dunleavy said. Agreemen t was signed Feb. 18,1992, and carriers have performed 'months of simulated 
testing" to work out bugs. Squadron said. Conferenc e call, known as 'the Bridge,' was kept going for 8 hours as rep 
resentatives provide d instant updates throughout crisis, be said. 

Pact w only one of its kind in nation Squadro n said. I t grew out of study of city's telecommunications vul-
nerabilities that was prompted by disastrous network outage in 1990 that crippled all of telecommunications service? 
and left air traffic controllers unable to contact hundreds of planes in flight N o plan is perfect, be said, 'but frankly, 
it was reassuring that there were no glaring procedural errors we'd overlooked." H e said plan was undergoing 
analysis, "but nothing jumped off the page" that needed immediate attention. 

Blast didn't cut any telecommunications cables, but it did knock out power generators of Tekport Communica-
tions Group, which operated in and near trade center. Tekport s equipment automatically switched to battery back-
up. Mai n problem Tekport confronted was bunt water pipes that were flooding basement, threatening to damage 
equipment. Conferenc e call directed by DTE had crews from N.Y Tekpfaone deployed to basement with pumps, 
which began removing water with "just inches to spare* before level reached equipment, Tekport spokesman said. 
At height of crisis, N.Y. Telephone said it handled about 700400 calls during "fintt few boon* to and bom World 
Trade Center. 

N.Y.C. Fire Dent. atked that rower grid tn Wnrid Trade Center he cm In avert power-related eiplmiom. but that 
also cut power to N.Y. Telephone's 3 central switches in area, spokesman Paul Davidson said. Whe n that happened. 
N.Y. Tekpbone switches "went to backup generators," operating on battery power thais rated fm raly 6 bonis. 
Davidson said company was "afraid that power would be out longer and that our batteries would run out," leaving 
area without tekpbone service. Tha t problem was handled outside of disaster plan, Squadron said. N.Y . Telephone 
"shut down some of the switches' unneeded redundancy capacity to sqtieexe men Ufeouofth e batteries, * Davidson 
said. Mov e worked and "bought (power company] enough time to brmg the grid back on-line," be said. 

In meantime. N.Y Telephone began process of rerantmy more than 1,200 lines whik installing more than 2400 
new lines, Davidson said. Compan y terhniriam also installed about 140 dedicated high-speed lines to handk 
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capacity needed for city's financial district. Previou s layoffs by N.Y. Telephone provided unanticipated disaster 
benefit: Thousand s of square feet of office space was available "immediately" for telco to lend to hundreds of its dis-
placed customers, Davidson (aid. 

MCI set up Pnhlie Booth operation «n pennants of World Trade Center could send and receive faxes and telexes. 
M a sai d service was open to anyone, not only its own customers. I t said that at request of clients it began rerouting 
telex calls so they could be delivered on alternate telex terminals outside of affected downtown Manhattan area. 
Large volume of international trade with developing countries is done from N.Y.C. via telex, MCI said. Th e finan -
cial area represents one of our largest customer bases," MCI Vp International Mktg. Jerry DeMartino said. "I n this 
emergency we are also making our facilities available to non-Ma customers that need our services." 

LMdMSpMlrOi r l 

INDUSTRY SHOULD BE HOPEFUL OF CLINTON TELECOMMUNICATIONS PLANS, LEADERS SAY 

BOSTON - Thn e nf business leaders »t CnmnTel '93 here reflects potential for economic prosperity in changing 
market. Incomin g CompTel Pre*. Bernard Ebbers (aid: "I n general, this [ Clinton] Administration is good for our 
husinesi, bad for our pocketbookz." Ebbers , pre*, of LDDS Communications, is Canadian-bom former college bas-
ketball star and rodeo rider whose company will be new No. 4 long distance carrier when it merges with Metromedia 
Communications andResurgens Communications Group. Th e economy, even though it's growing slowly, is on a 
continual upturn, and will be for the next several years," Ebbers said. 

Williams Telecommunications Prts. Rov Wilkins. former CompTel chmn., said that under Clinton telecom-
munications industry faces prospect of "being taxed and taxed and taxed. Bu t will adding a penny or 2 cents [to each 
long distance call] give a downward turn to competition? I  think not." Fro m Wilkins' perspective, Clinton Ad-
ministration "has to be better than the last one" in part because he expects it will look at small business more favorab-
ly "and the FCC will have a larger ear in the White House." EM I Communications Pres. Dennis Dundon, another 
former CompTel chmn., said new Administration "is more in touch with technology issues." I t would be most impor-
tant for govt to "partner with American industry to make this country competitive on a global basis." he said. 

Outgoing CompTel Pres. James Smith said he's "hopeful* on new Administration. "M y watchwords [for Ad-
ministration] are to be a little more skeptical than we are about the level of competition in the telecommunications in-
dustry than during the Sixes Commission years." Smit h said AT&T still has residual monopoly on process and 
massive lobbying force to back up its market power. Still , he said: "We'v e already seen some hopeful signs. Th e 
FCC interim policy, it seems, is to impose the least possible regulation on small carriers." 

In panel sessions this week. FCC staffers and aides to key members of Congress drummed same beat: Harmon y 
should prevail. Gerr y Waldron. senior counsel to House Telecommunications Subcommittee, said expectations are 
running high, but proof of relationship won't be seen until new chmn. is in place at FCC and key positions at Justice 
Dept. are staffed. "Unti l those jobs are filled, I don't think anyone can say how these views are going to be voiced." 

All executive speakers said legislative solutions aren't best answer in regulatory environment and would like 
time to see how responsive FCC can be. O n critical issues, none of speakers expressed strong concern about any 
single bill. O n MOIL, Rep. Markey (D-Mass.), chmn. of House Telecom Subcommittee, said spectrum auction bill 
and other legislation remained on tap, but also indicated restraint. O n need to codify MFJ, he said time isn't right. 
Waldron said House will move industry safeguards bill and separate legislation to allow RBOCs to enter manufactur-
ing. H e said mere (till was problem with responsibilities shared by House Commerce and Judiciary Committees. 
"These may be obscure jurisdictional lines, but they are very real," he said. Waldro n said Telecom Subcommittee 
staff members have talked with those of Rep. Brooks (D-Tex.), who beads Judiciary, to resolve problems. H e said 
talks were 'harmonious and preliminary." 

John Windhonsen. staff counsel to Senate Commerce Committee, said neither Chmn. Hollings (D-S.C.) nor Com 
munications Subcommittee Chmn. Inouye (D-Hawaii) had any plan to reintroduce manufacturing or information 
bills that were pending in 1992. "Peopl e are tired of those issues, and infrastructure and issues involving local com-
petition are likely to take center stage in the current Congress." Windbousc n said: "Th e President is doing a pretty 
good job so far. He' s listening to people who sre advising him when he's making a mistake." Windhousen, who has 
been mentioned as possible chief of FCC Common Carrier Bureau, said Administration already has taken careful 
steps to work with Hollings on issues and appointments: Th e coming FCC is likely to be much less ideological than 
its predecessor." 
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CompTal Notebook- . 

When K an infrastructure hill not an infrastructure bill? Whe n it's S-4, legislation that has come to be known as 
an infrastructure bill for telecommunications. Joh n Windhousen, counsel to Senate Commerce Committee, said on 
CompTel panel that industry shouldn't be misled: Th e press is confused." H e said bill is designed to promote 
manufacturing R&D technology in Commerce Depi and to focus on supercomputing. Proposal s were added in S-4 
to 1992 version of legislation to include networks. "Bu t these are not telecommunications networks; the y are com-
puter networks. Th e press has labeled this an infrastructure bill - that' s notour intention." 

Comsat World System* play>H m» jnr ml>. at CompTel "93. offering major speech and hosting luncheon for 
keynote address by Rep. Markey (D-Mass.). Comsa t Legal Affairs Vp Howard Polsky said markets are opening up 
in international arena at unprecedented pace. Compan y began serving 14 additional locations in 1992 - Bolivia , 
Cameroon, Cayman Islands, Congo, Ecuador, Guatemala, Netherlands Antilles, Poland, Russia, S. Africa, Surinam, 
Ukraine, Venezuela, Wake Island. "Man y foreign administrations will recognize a new carrier only if they are con-
vinced that the carrier will stimulate new traffic to and from the country," Polsky said. 'Other s may have different 
standards, depending on whether private line or switched services are involved. Althoug h operating agreements are 
easier to obtain than in the past, the process can still take from 3 months to one year for each country." 
MPAA'AlTTtwer 

OPPOSITION STRIDENT TO REQUEST FOR 911 PTAR WAIVER 

Disnev Co. and MPAA have joined INTV in strong oppositions to MTM TV's request for FCC waiver of prime-
time access rule (PTAR) for Rescue 911 on ground that program is "reality-based" and thus should fall under 
documentary exclusion from PTAR (CD Feb 10 p8). Als o pending at FCC is waiver request for syndicated series to 
be based on old EdSuUivan Show. Bot h requests were filed with FCC Mass Media Bureau, and neither has been put 
out for comment. 

MPAA said it's "alarmed at the failure of MTM to follow, and the Commission to demand, adherence to estab-
lished procedures... We urge the Commission not to abandon essential procedural protection of the rights of the 
public through cavalier treatment of PTAR-related requests" and to put them out for public comment. MPA A said 
there has been "spate" of waiver requests in last 2 years, causing Assn. to urge FCC "to avoid setting forth down a 
path of 'rulemaking by waiver,' dealing with PTAR in a piecemeal, fl ho c fashion oblivious to the implications for 
the programming marketplace." Onl y appropriate course of action for FCC is to reiterate to MTM that agency 
doesn't issue declaratory rulings in this area, MPAA said. I t noted that one of its members, 20th Century Fox Film, 
didn't subscribe to its position. 

Disnev. which has had request pending at FCC for 2 years for repeal of portion of PTAR that prohibits network 
affiliates in top 50 markets from airing off-network programmin g 7-8 p.m. (CD Oct 7 p4), told FCC: "Rathe r than 
embark down a winding path of ad hoc waiver decisions — a treacherous path that threatens both illegalities and in-
equities - th e Commission should examine whether the underlying off-network prohibition should be eliminated... 
Applying Band-Aids haphazardly is neither good policy nor fair to those who do not receive them." I n no event, said 
Disney, should FCC grant waivers sought by 911 and Ed Sullivan Show. "Neithe r request has a substantive merit" 

PTAR has been contentious issue at Commission for some time. Ex-Chmn . Sikes attempted last Sept, and again 
for his last meeting in Jan., to place proposed rulemaking to repeal role on agenda. H e was stymied both times by 
current Chmn. Quello, who said any proposal to repeal PTAR should await resolution of finsyn issue. 

•Please Try To Gat Atono' 

COPYRIGHT TRIBUNAL CHMN. ACCUSES COLLEAGUES OF CORRUPTION 

House Intellectual Property Subcommittee hearing Wed. called to take testimony on bill to abolish Copyright 
Royalty Tribunal (CRT) veered from issues into personal attacks as CRT Chmn. Cindy Daub charged other 2 com-
missioners with "corruption and abuse" of agency assets by conducting private business on govt, property, wrongly 
approving financial disclosure forms and tailing to follow agency procedures. Othe r commissioners, Bruce Good-
man and Edward Damich, denied allegations. 

All 3 were testifvinp on legislation (HR-897) by Subcommittee Chmn. Hughes (D-N J.) to abolish CRT. Dau b 
opposes move, while her colleagues support it. I n at times emotional testimony, she said other commissioners tried 
to oust her from chairmanship. Daub , who has been member since 1989, is wife of ex-Rep. Hal Daub (R-Neb.). Al l 
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3 are Republicans. Goodma n and Damich are recess appointees named in Sept who will leave when Clinton Ad-
ministration names new tribunal members. Daub' s term lasts until 1996. 

In statement m  Snbmrnmiltee. Dan h Mid flnmtm.ii  wirfnete d f m m . l Ki^in^ . fa»  rOT nffir» « i . ~».-^.;/>. . 
with FYI Network, company he was trying to start Sh e gave committee copies of 'Confidential Disclosure Agree-
ment" between FYI Network and investor in company that was sent from CRT's fax machine and signed by Good-
man. Sh e told panel that address Goodman gave for his business was same as suite of law offices occupied by firm, 
Banff, Koerner, deader & Hochberg, that has clients participating in royalty distributions. Dau b said that "it be-
came dear as time passed that one of the Commissioners may be conducting private business for profit within CRT's 
Office." Sh e Mid materials "lak e crafli«.nf.iiltErg« m r f u m ' «nr t uiH «*mnW i nt fVvwlnnn' t "nriv«t » h ,^m^. i n 
CRTs office often interferes with the agency H own work." At hearing, Goodman declined to answer charge, but 
said later that allegation was "absurd* sad dealt with company he was trying to start that didn't "get off the ground." 
Attorney Philip Hochberg, whose film represents NBA and NHL, said firm leased tospace to Goodman May 1991-
May 1992. 

Daub aha altered that other 2 cxmmWnimrrt had ordered "expensive personal items which the agency did not 
need." She listed personal computers and printers and "additional parts, siich as tnodenis, that were compatible with 
home systems, for their private offices, requests for speakernbonea and cUctapbone equipment" Dau b said she had 
tried to prevent purchases, because CRT didn't have any money, but was told to delay hiring date of gen. counsel in-
stead. Afte r hearing, Damich and Goodman said they found on coming to CRT that commissioners had no com-
puters and wanted them so that they could write their own opinions. On e hern on which all 3 agreed is that quality of 
appointees to panel has been low, with many commissioners having little background or knowledge of field. 

Damich. law nrof. from George Mason U- called allegations "sneer nonsense," said he wanted modem to con-
nect to databases and that equipment was purchased with funds left over from FY 1992 budget Goodma n and 
Damich said they wanted computers on which to write their own opinions and said Daub opposed them because 
CRTs gen. counsel had opinion-writing tasks. Dau b also said other 2 had used govt funds to pay for their swearing-
in ceremony. The y denied allegation, saying that funds were used to mail invitations because event would allow par-
ties before Tribunal to meet new panel, but Damich said he and Goodman had paid for refreshments. Dau b also said 
other 2 had signed each other's financial disclosure papers when forms should have been signed by independent 
reviewer. 

Daub made allegations in oral testimony that, unlike written statement, wasn't given to Subcommittee before 
hearing as usually is case. Whe n asked by Chmn. Hughes (D-NJ.), why that was so. Daub replied that Hughes' staff 
and other 2 commissioners had been tatting with one another and she didn't want word to get back to her colleagues 
via Hill staff about allegations. 

Charges and denials came in hearing in determine what to do about federal agency with 9 employes for which 
govt pays only 14% of budget Rest , about $800,000, is paid through copyright royalties. Hughe s and other mem-
bers of Subcommittee tried to keep testimony on track of legislation (HR-897) to abolish agency, but legislators kepi 
coming back to disputes among members. The y degreed whether there's enough work to keep CRT busy. Dau b 
said there was, but Goodman noted former Chmn. Mario Aguero moved to Fla. month before bis term expired last 
year and before recess appointments were made. 

At one nofait Ren. Moorhead fR-QI.V senior R*puhlir»n «n p»n«l m M CVT mamininMrir "Pleas e try to get 
along." Hughe s has charged triat agency is "dysfunctioml" arid said testiinony a 
When he tried to ask Daub about specific hmanrrs in which she acted against other 2 commissioners, she attempted 
to answer by detailing circumstances involved. Hughe s didn't want to hear it, but Daub persisted, telling Hughes at 
one point that if her colleagues voted to rob bank, she wouldn't go along. 

Sulmaniinitiw! akn k considering whether to make changes in CRT, rather than abolishing it. Option s include 
putting functions under Librarian of Congress or Register of Copyright, using arbitration panels, administrative law 
judges, or new conrmiision, Bil l would make Register of Copyright a Presidential appointee. 

COMMUNICATIONS PERSONALS 

WHllam Surrmar appointed senior vp-irdbrmation systems, Sony Pictures Entertainment, succeeding Patar 
Scharnanta, resigned— Arthur Ball utumuied to senior vp-mktg. Comedy Central-. Philip Maralla advanced to 
senior vp-tegal and business affairs, Worldvition Enterprises-. Barnard Wblden appointed senior vp-corporate 
communications, Ameritech.- Loratta UcaM, onetime NAB lobbyist, appointed chief spokesperson. Environmental 
Protection Agency- Wandy Manziaa, ex-ABC Radio Networks, "joins Cable Networks as mgr.-sales planning. 
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N.Y. Elected by Ariz. Cable TV Assn.: Qrtg g Holmaa , Times Minor Cable of Ariz, Phoenix, ores.; Cath y Hoi-
llngawortti, Tucson Cablevision, preselect; Kara n Fleetwood, Cernsry Cable, Yuma, secy.-treas. 

TELEPHONY 

Sprint asked U.S. Dwt. Conn. D.C, to dismiss suit filed recently by AT&T (CD Feb 11 pi) alleging that Sprint, 
MCI and WilTel had signed "secret deals" while tailing to file proper tariffs with FCC Sprin t called AT&T suit "an 
obvious marketing ploy aimed at stemming AT&Ts customer losses." After Cling suit, AT&T sent barrage of letters 
to Sprint, MCI and WilTel customers, claiming they had made deals that were "secret" and *den[itd] customers the 
advantages of competition," according to AT&T letters we obtained. Letter s charged Sprint deals were "illegal ac-
tivities" that "damage the entire telecommunications industry." Sprint External Affairs Senior Vp John Hoffman 
said: Thi s simply is not the truth. Sprin t has always complied with the Communications Act and applicable FCC 
rules." Sprint's suit accuses AT&T of "attempting to scare the marketplace into believing that they shouldn't do busi-
ness with other carriers." Al l long distance carriers are locked into fierce battle for 800 service, with FCC allowing 
companies to switch 800 carriers in May without losing rights to number. Al l carriers are spending millions advertis-
ing their own 800 services. Sprint' s suit uid AT&Ts suit "has little to do with the law and everything to do with 
marketing." Sprin t also said FCC should be entity to decide tariffing issues. I t said courts "should be particularly in-
tolerant of a redundant lawsuit that appears to have been brought to provide material for sales presentations and to 
generate copy for a publicity campaign." 

Govt.'S FTS 2000 program has "schieved savings of more than $800 million through focal year 1992 compared 
to the old system," General Services Administration (CSA) ssid in report to Congress March 1. Specifically , GSA 
reported that "the government's telecommunications needs met by FTS 2000, including unique government require-
ments, could not be met at lower prices by commercial equivalent services." I t said FTS 2000, when compared with 
similar commercial services, saved govt, up to $32.4 million per year. Repor t concluded that FTS 2000 prices 'in ag-
gregate, are at least as good as the best equivalent commercial prices without considering the value of unique govern-
ment requirements.' GS A said that when value of "special needs," including national security and emergency 
preparedness, is factored in, program is "significantly les s expensive.' 

AT&T introduced 800 service that allows customers to turn service on and off as often as needed. Calle d "800 
On Reserve,' progra m is aimed at small businesses that don't require permanent BOO number but might want to take 
advantage of service for special promotions or in peak seasons, AT&T said. Ne w plan allows businesses to renin 
special 800 numbers even when they aren't active, AT&T said. Previously , customers had to pay for service even if 
they weren't using it or they risked having number assigned to someone else. Numbe r can be turned on and off on 
24-hour notice, and when shut off, AT&T will provide voice response informing callers that 800 number isn't in ser-
vice. Servic e costs $35 per month when number is active and 15 per month when idle. Installatio n is $4150 for 
each 800 number and usage rates vary, AT&T said. Eac h time customer reactivates number it costs $5, AT&T said. 

AT&T has Nauru, island nation in S. Pacific, under multimillion-dollar contract. AT& T is to digitize country's 
telephone system and set up direct dial international service. B y July, nation with population of only 9,000 will have 
•digital communications network 2nd to none in the Pacific,* AT&T Internationa] Operations Div. Managing Dir. 
Robert Fullenon uid. Unti l recently, Nauru was served by earth station routing calls and telex transmissions through 
Australia. Unti l contract wu signed , country bad 5-year waiting list for phone service, AT&T uid, "but come July, 
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eveiyoue will hive direct dial service." Contrac t calls for AT&T to instill SS-million 5ESS switching system. Naur u 
has one of world's richest phosphite deposits ud on e of world's highest per capita incomes, $21,000. 

& China Maminr Aq f T R I f l e r pnWkhe H pi H^"y Vimj. quote s officilb IS saying they were seeking govt, 
permission to build 2nd public telephone network that would compete directly with China's Ministry of Post &. 
TelecommimicatioBS (MPT). Curren t telephone network is owned and run by MPT as full monopoly. Proposa l for 
2nd network has backing of Chinai Vice Premier Zhu Rongji, who is main architect of nation's partial transition 
from Communist to capitalist economy. Rongj i favors opening entire telecommunications market - includin g lucra-
tive local and long distance voice service - t o full competition, Asian experts said. Newspape r said Rongji sets com-
petition in tekoonmrunications as way to speed up full tuoderniratinn. Expert s said Rongji holds high political 
stature in China"spower structure and has been widely touted as country's next leader. Backer s of 2nd network are 
said to include officials of nil ud energy ministries, possibly building off networks those govt agencies have 
developed independently, experts said, as well as military leaders. Lis t week, Beijing govt signed up AT&T as joint 
partner (CD Feb 24 pi) to help build up country's telecommunications infrastructure. China' s State Planning Com-
mission has appropriated $7 billion for 1993 alone for network upgrade projects. MP T a opposing 2nd network, 
paper said, calling h "unrealistic," and objects to opening to mtwork to any kind of competition. 

frn> ti«« timed agreemen t wMi HiytiwayMaitcr. Dallas-based mobile communications and information supplier 
to trucking iudustiy. CTE' s cellular business will provide number activation, cellular network service, database 
management, validation services and vehicle location information to HighwayMaster. Term s weren't disclosed. 
Market for HighwayMaster services represents about 10 billion min. of airtime, Pres. William Saunders said. Othe r 
cellular uiovidera in HighwayMaster network include Alltel, Southern New England Telephone, Southwestern Bell. 
Saunders said 6 other "major carriers" have signed letters of intent to join network, expects agreements to be final-
ized within 2 weeks. 

MASS MEDIA 

CNN. ABC and CBS news hm.donB were in near dead heat for "believability" in just-released poll by Times 
Mirror Center for the People and the Press, while NBC slipped to 4th from first from similar poll 4 yean ago. CN N 
and ABC both scored 76% in public ratings for "believability," CBS 75%, NBC 73%. NB C had been rated most 
believable in previous survey. Onl y 1491 give CNN low rating, 21 % for both ABC and CBS, 24% for NBC. Sai d 
Survey Dir. Andrew Kohut: " I think what die survey shows is that NBC paid a cost in diminished believability as a 
consequence of staging the truck explosion" (CD Feb 11 p9). Newspaper s slipped from 67% believable rating 4 
years ago to 6 3* in Feb. 12-21 survey of 2,001 adults. / 

Selection of HDTV standard should be based in part on which system creates most jobs in VS., Labo r Secy. 
Robert Reich said in letter to FCC Lette r said job creation should be given "significant weight" in selection process. 
Advanced TV Research Consortium, including NBC, Philips, Samoff Labs, Thomson and Compression Labs, has 
said that its system would generate most U.S. jobs, and has won backing of several labor unions on that basis. Bu i 
General Instrument (CI), among others, is disputing claim. C I Govt Affairs Dir. Quincy Rodgers said there's no dif-
ference among systems in job creation since virtually all HDTV sets will be built in VS., regardles s of which system 
wins: "Th e real job issue is to get the standard written without undue further delay so we can get on with creating 

Sixteen media aronps. with Action for Children's TV in forefront, have asked VS. Appeal s Court. D.C, to 
clarify its Feb. 23 action staying "safe harbor" of midnight-6 a jn. established by FCC for siring of indecent program-
ming (CD Feb 24 p9). A s result of Court's action. Commission next day went back to old safe harbor prohibiting in-
decent programming 6 a jn.-8 p.m. That' s not what Court ordered, coalition said in seeking clarification. 

Mediacenterand MediaSource have combined to provide sales and marketing data to cable systems, outdoor ad-
vertising, newspapers, rn'fl**""*. Yellow Psges, direct marketing, stations. Informatio n in 14 categories is sent to 
provide sales depts. with "vast amounts of information," MediaSource said. Thi s venture provides TV stations with 
the first opportunity to tap into the same information now used by media planners." Informatio n is downloaded into 
subscriber's word processor, putting it "in a clear, concise, usable format that's easy to access and use," said Barbara 
Zeiger of Mediicenter - 212-207-8480 . 

Program Notts: Ta4*-UN O satellite-delivered cable channel began operation throughout Mexico March 1 and 
will be available in other pans of Latin America later this yesr. Tele-UN O is owned by Spelling Satellite Networks... 
International Family Network is laying off at least 20% of employes of MTM Entertainment, including CEO 
Robert Klosterman and Chief Financial Officer Edward Bowen, as it assumes control of TV production company. 
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Mr. WARREN. In relative terms, our publications have small sub­
scription bases, but I think it is fair to say that they play an ex­
tremely important role in their field. 

I am also currently the chairman of the NPA's Intellectual Prop­
erty Committee, and it is on behalf of our membership that I today 
urge you to pass section 102 of the Copyright Reform Act of 1993, 
and I must emphasize, I am only addressing that section today. 

One characteristic that distinguishes almost all of our members 
from other types of publishers is that we are dependent solely upon 
subscription revenues for our income. For the reasons that follow, 
we consider passage of section 102 of the Copyright Reform Act of 
great importance to us. 

Section 102 removes the requirement that a work be registered 
before an action to enforce the copyright could be commenced. It re­
peals the requirement that the work must be registered within 3 
months of publication in order to qualify for an award of statutory 
damages and attorney's fees. 

Newsletter publishers are particularly vulnerable to copyright in­
fringement. Indeed, Congress expressly recognized that fact in its 
report on the Copyright Act of 1976. We are vulnerable because 
newsletters tend to De very time sensitive, relatively short in 
length, and newsletters tend to be more expensive than typical 
trade journals. These factors, taken together, are an engraved invi­
tation to copyright infringement. 

Some corporate customers, law firms, and others choose to pay 
for only one subscription and then violate the publisher's copyright 
by making cover-to-cover photocopies of every issue, sometimes for 
hundreds of employees. This cover-to-cover photocopying is the pri­
mary reason why an effective legal remedy for copyright violations 
is critical to NPA members. It is the only way we have to protect 
our publications and thus our livelihoods. 

Let me say that the courts have not hesitated to enforce their 
copyrights once we get to court. The problem for most newsletter 
publishers is not proving infringement but getting to court in the 
first place and, once there, quantifying the damages. 

As it currently stands, section 411 of the Copyright Act requires 
that a work be registered before suit can be filed to enforce the 
copyright in that work. The simple fact is that most newsletter 
publishers cannot afford the cost of registering every issue of their 
publication. The cost of registering a single daily newsletter, in­
cluding the staff time required for preparing, submitting, and 
tracking the registration applications runs into thousands of dol­
lars annually. Multiply that figure by the dozen or more titles some 
publishers offer, and you begin to understand why small publishers 
simply cannot afford to register their publications as they roll off 
the presses. 

The commonsense response would be for a publisher to wait until 
evidence of infringement appears and then to register the infringed 
issues immediately prior to filing suit. However, section 412 of the 
current Copyright Act makes that impracticable. As you know, sec­
tion 412 limits the award of statutory damages and attorney's fees 
to cases in which the infringed works were registered prior to in­
fringement or within 3 months of first publication. In almost all 
cases, the newsletter publisher who does not contemporaneously 
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register each and every issue he or she creates will be reduced to 
a claim for injunctive relief and actual damages. Determining ac­
tual damages in the newsletter context, to borrow the words of one 
jurist, is like nailing a jellyfish to the wall. 

Consider, for example, one of the infringement problems my own 
company is attempting to resolve. A number of years ago, we dis­
covered that one of our subscribers was making multiple cover-to-
cover photocopies of one of our daily publications and that the com­
pany had been making the copies every single day for more than 
5 years. 

Unfortunately, although we believe in registering our publica­
tions, because of the cost and the administrative burden involved, 
we had failed to register on a timely basis more than a handful of 
the issues affected, and so, except for those few issues, we do not 
qualify for statutory damages and attorney's fees. Because the 
copying is so egregious, we nave no choice but to seek injunctive 
relief. With luck, we will recover enough in actual damages to cover 
our legal bills. 

I understand that some critics of H.R. 897 have argued that the 
bill will discourage authors not only from registering their works 
but from depositing them in the collection of the Library of Con­
gress. I am reasonably certain that of those newsletter publishers 
who regularly deposit their works with the Library few are likely 
to stop depositing their works merely because of this legislation. It 
is relatively easy and inexpensive simply to include complementary 
subscriptions for the Library on their regular subscription list. Be­
sides, as you mentioned earlier today, the Register of Copyrights 
recently informed me in a letter that, T h e Library's interest in ac­
quiring daily newsletters can be fully satisfied by a few purchases 
and mandatory deposits." 

Neither the purchasing authority of the Register nor the manda­
tory deposit provisions of the current law are affected by this bill. 

In sum, section 102 of the Copyright Reform Act of 1993 is an 
important step toward the preservation of the primary asset of a 
newsletter publisher, his or her copyright. 

The NPA thanks the subcommittee for its attention to legisla­
tion, and NPA would be pleased to assist the subcommittee in any 
manner in its consideration of section 102 of H.R. 897. 

[The prepared statement of Mr. Warren follows:] 
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Statement of 

Paul Warren 
Chairman, Intellectual Property Committee, 

Newsletter Publishers Association 

on 

H.R. 897 , The Copyright Reform Act of 1993 

I wish to thank the Chairman and the members of the 

Subcommittee for inviting me to testify here today regarding the 

Copyright Reform Act of 1993. I appear on behalf of the 

Newsletter Publishers Association (NPA), a trade association 

representing publishers of approximately 2,200 newsletters and 

other specialized information services. As a former reporter and 

current publisher myself, I am more accustomed to sitting at the 

press table. However, I am pleased to be sitting at the witness 

table in order to present you with the views of my colleagues, 

the hundreds of small and large publishers across the nation who 

produce the thousands of newsletters on which business, industry, 

medicine, science, and the arts depend daily for the information 

necessary to their respective pursuits. 

Permit me first fully to introduce myself and my 

organization. I am the Senior Editor and Executive Publisher of 

Warren Publishing. We publish 13 newsletters in the 

telecommunications field on such subjects as satellite 

technology, television, public broadcasting and consumer 
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electronics. In relative terms, our publications have small 

subscription bases, but I think it fair to say that they play an 

extremely important role in their fields. 

I am also currently the chairman of the NPA's 

Intellectual Property Committee. I am a past president of the 

Association as well, it is on behalf of our membership that I 

today urge you to pass the Copyright Reform Act of 1993. The 

NPA's members, some larger than Warren, most smaller, are — in a 

very real sense — t h e modern-day "lonely pamphleteers." 

Collectively, members of the NPA publish on virtually every major 

subject of concern in this country, quite literally from A to Z. 

Our members' titles run from the AIDS clinical Digest to 

Insurance Buyers News through the Microprocessor Report and on to 

the Zoning Bulletin. 

One characteristic that distinguishes almost all of our 

members from other types of publishers is that, for the most 

part, we are dependent solely upon subscription revenues for our 

income. For the reasons that follow, we consider passage of the 

Copyright Reform Act of 1993 of great importance not only to our 

success as small businessmen and women, but to our continuing 

viability as independent publishers. 

I need not review for you, as members of the 

Subcommittee, the purpose of the bill. Allow me, therefore, to 

move directly to the question of why the NPA urges passage of 

Section 102 of the Copyright Reform Act. That section, first, 

removes the requirement that a work be registered before an 
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action to enforce the copyright can be commenced, and, second, 

repeals the requirement that a work must be registered within 

three months of publication in order to qualify for an award of 

statutory damages and attorneys' fees. 

Newsletter publishers are particularly vulnerable to 

copyright infringement. Indeed, Congress expressly recognized 

this fact during debate over the Copyright Act of 1976. See H.R. 

Rep. No. 94-1476, 94th Cong., 2d Sess. at 73-74 (1976). He are 

vulnerable because newsletters tend to be time-sensitive, 

relatively short in length, and — because newsletter publishers 

generally eschew the sale of advertising space in order to 

maintain their editorial integrity — newsletters tend to be more 

expensive than typical trade journals. These factors, taken 

together, are an engraved invitation to copyright infringement. 

Although most of our members offer bulk subscription discounts, 

some corporate customers nonetheless repeatedly choose to pay for 

only one subscription to a given publication, and then violate 

the publisher's copyright by making cover-to-cover photocopies of 

every issue, sometimes for hundreds of employees. This cover-

to-cover photocopying is the primary reason why an effective 

legal remedy for copyright violations is critical to NPA 

members — it is the only way we have to protect our publications 

and, thus, our livelihoods. 

And let me say that the courts have not hesitated to 

enforce our copyrights, once we get to court. Where a newsletter 

publisher can prove regular, cover-to-cover photocopying, courts 
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do not hesitate to find infringement. See, e.g.. Pasha 

Publications. Inc. v. Enmark Gas Corp.. 19 Media L. Rep. (BNA) 

2062 (N.D. Tex. 1992). 

The problea for most newsletter publishers, however, 

including my company, is not proving infringement, but getting to 

court in the first place and, once there, quantifying the 

damages. As it currently stands, section 411 of the Copyright 

Act requires that a work be registered before a suit can be filed 

to enforce the copyright in that work. The simple fact is that 

most newsletter publishers cannot afford the cost of registering 

every issue of their publications. The cost of registering a 

single daily newsletter, including the staff time required for 

preparing, submitting and tracking the registration applications, 

runs into thousands of dollars annually. Multiply that figure by 

the dozen or more titles many publishers offer, and you begin to 

understand why small publishers simply cannot afford to register 

their publications as they roll off the presses. 

The commonsense response, one would think, would be for 

a publisher to wait until evidence of infringement appears, and 

then to register the infringed issues immediately prior to filing 

suit. However, section 412 of the current Copyright Act makes 

that impracticable. As you know, section 412 limits the award of 

statutory damages and attorneys' fees to cases in which the 

infringed works were registered prior to infringement or within 

three months of first publication. In almost all cases, a 

newsletter publisher who does not contemporaneously register each 
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and every issue he or she creates will be reduced to a claim for 

injunctive relief and actual damages. Determining "actual 

damages" in the newsletter context, to borrow the words of one 

jurist, is "like nailing a jellyfish to the wall." Even where it 

is possible to prove some actual loss of revenue, that loss — 

usually measured by the subscription price — is typically 

dwarfed by the legal fees required to prove it. 

Consider, for example, one of the infringement problems 

my own company is attempting to resolve. Some time ago, we 

discovered that one of our subscribers was making multiple, 

cover-to-cover photocopies of one of our daily publications, and 

that the company had been making the copies every single day for 

more than five years. Unfortunately, although we believe in 

registering our publications, because of the cost and 

administrative burden involved, we had failed to register on a 

timely basis more than a handful of the issues affected, and so, 

except for those few issues, we do not qualify for statutory 

damages and attorneys' fees. Because the copying is so 

egregious, we have no choice but to seek injunctive relief. With 

luck, we will recover enough in actual damages to cover our legal 

bills. 

My company is not alone; these problems confront 

virtually every newsletter publisher. One HPA member recently 

learned that, for the past two years, a subscriber has regularly 

been photocopying eight different newsletters published by his 

company, making approximately 10 photocopies of every issue of 
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all eight newsletters. Because of the burdensome cost and staff 

time required, virtually none of the nore than 700 issues copied 

were registered within three months of publication. As I testify 

today, the publisher has staff working to register all of the 

issues so that he can file suit seeking an injunction. Of 

course, under present law, the publisher is also entitled to 

actual damages. Such damages are generally calculated by 

determining the subscription price for the copied issues. The 

eight newsletters in question cost approximately $400 each 

annually. Thus, as simple multiplication will tell you, assuming 

that the publisher proves infringement, the actual damages will 

be just about enough to pay the publisher's attorneys' fees — 

which the publisher otherwise cannot recover because of his 

untimely registration. In short, the publisher's "actual 

damages" will actually go just to pay the cost of obtaining an 

injunction, with little or nothing left to make the publisher 

whole for the damage caused by the infringer. 

If H.R. 897 were to become law, however, the publisher 

would be able to file his suit for injunctive relief at the same 

time that ha is processing the registration of his publications. 

More importantly, after registration and upon proving 

infringement of the 700 issues, this publisher would be entitled 

to statutory damages and, in addition, an award of his attorneys' 

fees. This would not only appropriately compensate the publisher 

for his lost revenue, but, perhaps most significantly, also make 

the lawsuit viable in the first place. A viable legal remedy — 
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which H.R. 897 provides — would effectively deter this kind of 

conduct by corporate subscribers who suffer from a "Goliath" 

complex, that is, subscribers who know that small publishers 

simply cannot afford to fight them under the law as it currently 

stands, and therefore take whatever they want with impunity. And 

even those undeterred in their photocopying by the existence of a 

realistic remedy will nonetheless be more likely to settle a 

claim of infringement once they are caught, thereby reducing the 

amount of actual litigation over such claims. The benefit to 

both victims of infringement and the judicial system is likely to 

be substantial. 

Other examples of the incongruous results produced by 

current law, which H.R. 897 would eliminate, abound. One 

newsletter publisher recently learned that another business, over 

a period of several years, had been copying verbatim items from 

his newsletters and selling them for profit to third parties. In 

order to determine whether he could afford to file suit to 

protect his copyright, the publisher was compelled to undertake a 

costly analysis of the registrations of his multiple publications 

in order to determine which ones had been timely registered and 

were therefore eligible for statutory damages and attorneys' 

fees. Although all of this publisher's issues were registered, 

fewer than half were registered within three months of first 

publication. The good news for this publisher is that a 

sufficient number of issues qualify for statutory damages that he 

can afford to go forward with his lawsuit. The bad news, which 
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illustrates the incongruous result currant law can produce, is 

that he will receive little or nothing for the majority of the 

work that was stolen from his by the infringer, simply because it 

took him more than three months to register those issues. Here 

H.R. 897 to become law, however, this publisher would ba entitled 

to receive appropriate damages for every work copied by the 

infringer. Moreover, the publisher would have known from the 

outset, because of the availability of attorneys' fees, that he 

would be able to afford to enforce his copyright. 

I understand that some critics of H.R. 897 have argued 

that the bill will discourage authors not only from registering 

their works, but from depositing them in the collection of the 

Library of Congress. I cannot speak for other types of 

publishers or authors, but I am reasonably certain that, of those 

newsletter publishers who regularly deposit their works with the 

Library, few are likely to stop depositing their works merely 

because of this legislation. Particularly for the larger 

publishers, it is relatively easy and inexpensive simply to 

include complementary subscriptions for the Library on their 

regular subscription lists. This, coupled with the secondary 

advantages of having one's publications on file and accessible at 

the Library, leads me to conclude that the bill will not likely 

have much impact oh newsletter publishers who already deposit 

their works regularly. Indeed, as the Register of Copyrights 

recently informed me in a letter, "The Library's interest in 

acquiring daily newsletters can ba fully satisfied by a few 
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purchases and mandatory deposits." Neither the purchasing 

authority of the Library nor the mandatory deposit provision of 

the current copyright law are affected by H.R. 897. A copy of 

the Register's letter, dated January 4, 1993, is attached to my 

statement. 

In sum. The Copyright Reform Act of 1993 is an 

important step toward the preservation of the primary asset of a 

newsletter publisher: his or her copyrights. Without effective 

and cost-effective means to protect that asset, not only are 

small publishing businesses imperiled, but significant outlets of 

information and ideas may ultimately be stifled. The purpose of 

the Copyright law is, of course, precisely the opposite, and H.R. 

897 will go far toward ensuring achievement of the goals to which 

Congress and the American people subscribed when they adopted the 

original Copyright Act. 

The NPA thanks the entire Subcommittee for its 

attention to this legislation. As a group, the members of the 

NPA would be pleased to assist the Subcommittee in any manner in 

its consideration of H.R. 897. 
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January 4, it*) 

Dnr Dr . barren : 

as yaw requested In your lattars a f Septobor • , 111 1 and Oetabar U. 
int. th a Librar y o f Congres s am i th a Copyrigh t Offlc a hav a considere d th a 
possible extensio n a f th a fro m registratio n preeadur a t o dall y nava l attars. 
Your request actually canoarnad *rnaarcUl» dall y nanlattars, bu t tha Copyright 
Offlca woul d no t hav a th a antherlt y t o ran t a  registratio n privileg e t o 
coanrcial newsletter s tha t th a Offlca «rtH*.m • — « « ^ . « * « • • i » < , i 
oaiiy newsletters . 

Undar th a Copyrigh t Act . aactle n 400(e)(1) , th a grou p raglstratla n 
praeadura I s avallabl o only at th a discretion af th a Library a f Congres s and tha 
Copyright Offlca . Saparat a rafllstratla n fa r Individua l Mark s I s th a nem i 
praeadura unda r th a Copyrigh t Act . arou p registratio n a f ralata d vark s 1 s 
axcaptlonat. I n allowin g grou p registration , th a Librar y an d th a Copyrigh t 
Offlca ous t evaluat e carafull y th a likel y adainlstratlv a burda n Incurra d b y 
processing trau p raglstratla n clalns , an d datanrina . whether , th a n t M t i a i 
Utwfita to  um  Librar y an a tn a publi c justif y grou p raglstratla n o f cartal n 
works. 

In tha daflnad catogarlas af seria l publication s Issua d at Intarval a 
of a  waak or aar a an d dally newspapers , n  eas e a  prellalnary findin g tha t th a 
patantlal banaflt s a f grou p registration outwlghe d tha adainlstratlva burdans . 
Ma continu e t o asnlto r tha n procedure s becaus e certai n operatin g division s 
renin doubtfu l tha t th a bwnflta •ttwrif h the casta. H o are reluctant to extend 
group raglstratlan an y further whil e thes e doubts renin abou t tha cos t burde n 
af th e exlatln g procedures . 

After consideratio n of your proposal , the Library an d tha Copyright 
Office hav a decide d ne t t o expan d grou p raglstratla n a t thi s t i n t o dall y 
newsletters. Th e library acquisitio n specialist s believ e the universe of dall y 
newsletters 1 n the unite d State s alon e exceed s l t t (an y o f thes e ar e collag e 
eaxeus naaspapar a whic h er a no t daflna d a s newspaper s b y th e Library) . Th e 
Library's interes t I n acquiring dally newsletters can be fully satisfie d ay a few 
purchases an d nndatery depeeft . Th e Library find s a t thi s t i n tha t th e 
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potantlal adolnlstrat i v« burde n of processin g daily nomlattcr a tha t ar t no t 
2!2!f f fT " S ^ 1 * " ^ memta  *" • 9**nu  »anofl t o f acquirin g through rof l t t rat lm th * t—  t l t la a tha t th a Librar y wnl^Mn t to "  '  * 

Rr. Pau l Marron 
Cacutlva Publisher 
Warron Publishing, Inc . 
M i l Har d Court, I.K . 
Nathlngton. o.C. ttM7 
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Mr. HUGHES. Can either one of the witnesses tell me whether 
they have thought about any other way that we could perhaps ad­
dress the problems, the practical problems, you are experiencing 
without a repeal of these sections? 

Mr. BASISTA. No, Mr. Chairman. As far as we can tell, the only 
way to really empower individual authors and artists to be able to 
protect their work, is not to require them to register the work. 

Mr. HUGHES. HOW widespread is the infringement in your own 
particular area, graphics? 

Mr. BASISTA. Well, according to our data, we know that approxi­
mately one-third of the graphic artists' population has experienced 
an infringement of some kind, a reproduction without authoriza­
tion, and an even larger number have experienced an alteration of 
their work without their knowledge. 

Mr. HUGHES. Has that grown over the years, or has that been 
relatively stable? 

Mr. BASISTA. In our opinion, especially with the exponential 
growth of the new technologies, these infringements will become 
more and more frequent. There is a tendency among the general 
population to think that if something is easy to steal, that must be 
a tacit permission that it is OK to do so. In fact, it is not. It means 
that we have to be much more vigilant and have to be given the 
powers necessary to defend our property. 

Mr. HUGHES. What is the impact of the new technologies, like 
digital? What is that going to do? 

Mr. BASISTA. Well, it creates tremendous new challenges for indi­
vidual creators and authors to protect the fruits of their labor. The 
new technologies will make it much more difficult to even detect 
infringements when they occur. 

Mr. HUGHES. Mr. Warren, how about in your industry, the news­
letter industry? What has been your experience? Have the inci­
dents of infringement increased, decreased, or remained about the 
same? 

Mr. WARREN. I think it has probably remained the same, al­
though to some extent people are more aware; the consciousness 
has been raised in recent years. The photocopying persists, but I 
think it is on a more deliberate basis—that is, a more conscious de­
cision to violate the copyright—than it used to be when there was 
sort of an ignorance about it. 

We have made an effort to inform our subscribers, as our many 
publishers, and I think mostly if there is photocopying being made, 
it is very deliberate, and it is an attempt to avoid paying for addi­
tional subscriptions. But it continues to be a chronic problem, and 
it is really the number one problem of the newsletter industry. 

Mr. HUGHES. How many infringement suits were brought by 
your folks last year? 

Mr. WARREN. Newsletter publishers—actually filed, there might 
have been a handful. 

Mr. HUGHES. A handful? 
Mr. WARREN. At most. 
Mr. HUGHES. Compared to the extent of the infringements that 

you have alluded to, can you explain that? Because it is just not 
worth it, or what? 
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Mr. WARREN. The issue i s the sam e in part . Well, first o f all, you 
are i n a  situatio n o f having t o su e you r subscribers , an d ther e i s 
a reluctanc e t o d o that . Bu t th e othe r thin g is , ther e i s certainl y 
an awarenes s tha t i f yo u haven' t registere d yo u ar e no t goin g t o 
get much, the benefits o f recovering much are no t really there , an d 
the expenses o f a lawyer are too high. 

Mr. HUGHES . Tha t i s reall y m y question . Ho w muc h o f a  facto r 
is that , th e fac t tha t you can t ge t statutor y damage s o r attorney' s 
fees? 

Mr. WARREN. I t is a very significant factor . My experience is tha t 
when yo u go t o a  fir m tha t ha s bee n makin g photocopies , a s som e 
of th e othe r peopl e testified , an d yo u hav e tha t behin d you , the y 
listen to you; otherwise, they are not as concerned. 

Mr. HUGHES . D O you have any hard data on that? 
Mr. WARREN. I  don't have any hard data on that. 
Mr. HUGHES . Ha s your organization eve r attempte d t o tr y to ge t 

that kind of data? 
Mr. WARREN . NO , sir . 
Mr. HUGHES . That would be interesting, i f we could get that kind 

of data. 
Mr. WARREN. We will look into it. 
Mr. HUGHES . The same thing with the graphic artists . 
Mr. BASISTA . Som e o f th e dat a I  hav e provided . I  d o no t hav e 

data, however , regardin g th e numbe r o f infringemen t suit s tha t 
may have been initiated. 

Mr. HUGHES . OK. Well, thank you. I don't have an y further ques -
tions. Le t m e apologiz e fo r th e delay s today . But , again , yo u nav e 
been very helpful to us , and we appreciate it . 

That conclude s th e hearin g fo r today , an d th e subcommitte e 
stands adjourned . 

rWhereupon, a t 1:2 7 p.m. , th e subcommitte e adjourned , t o 
reconvene subjec t to the call of the Chair. ] 
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APPENDIX 1.—LETTER FROM COMMISSIONERS MARIO F. AGUERO AND J.C. 

ARGETSINGER, TO MARTHA L. GIRARD, DntECTOR, OFFICE OF, THE 

FEDERAL REGISTER, NATIONAL ARCHIVES AND RECORDS 

ADMINISTRATION, MARCH 31, 1992 

Mi. Marth a I . Girar d 
Director. Offic e o f th e Federa l Registe r 
National Archive s 4  Record s Administratio n 
Washington, D C 2040 8 

Dear as . Girard : 

We certainly regret that ve have put the Federal Register in a difficult 
situation. As our general counsel, Robert Cassler, explained to your staff, our 
statute 17 USC 801 and following refers only to the powers of the "Tribunal"--
e.g. "The Tribunal shall adopt regulations" (sec. 803) and does not specify any 
powers to the Coalman in this or other regard. The Chairmanship rotates 
annually. 

We have repeatedly asked the Chairaan. pursuant to our current regulations. 
to hold a Mating. 37 CFS 301.4(b). She has repeatedly refused this lawful 
request. Enclosed are oeaos to this effect and her response. 

Also enclosed is a notice to the Chairean of March 30, requesting her 
participation in aotational voting. This notice was sufficient to cause her to 
be avare of the lssne enabling her to write you yesterday directing that no 
publication be printed signed by the two other cosaissloners. This notice of 
notational voting was duly signed by the undersigned. Also, enclosed is a copy 
of our final decision in this setter forwarded to the Chairaan. 

Thank you for your patience and assistance in this difficult matter. 

ely „ W"'-

HFA/jg 

Enclosures 

(431) 



432 

..y 
APPENDIX 2.—LETTER FROM CINDY DAUB, CHAIRMAN, COPYRIGHT ROYALTY 

TRIBUNAL (WITH ATTACHMENTS), TO HON. WILLIAM J. HUGHES, 

CHAIRMAN, SUBCOMMITTEE ON INTELLECTUAL PROPERTY AND 

JUDICIAL ADMINISTRATION, MARCH 11, 1993 

Honorable William J. Hughes 
Chairman 
Subcommittee on Intellectual Property 

and Judicial Administratio n 
Room 341. Cannon House Office Building 
Washington, D.C. 20515-300 2 

Dear Chairman Hughes: 

Thank you fo r the opportunity to expres s my views on the Copyright Reform Ac t 
of 199 3 (Bill) , during last Wednesday's Legislative Hearing before your Subcommittee. 

There are a few issues that were raised during the hearing which, due to the limited 
time available, I  was not able to fully address . I  would, therefore, lik e to briefly addres s 
and clarify th e following issues in this lette r 

Arbitration Paul Proposal 

In your statement that accompanied the Bill, and during the hearing, you maintained 
that the positive experience with arbitration under the Section 119 statutory license (satellite 
carrier compulsory license) , 17 U.S.C. 5 119, indicates that the approach proposed in the 
Bill can wor k for the other royalty schemes i n title 17 . I  agree that the experience wit h 
arbitration for adjusting satellite carrier rates was a positive one. However , assuming that 
because arbitration worked in one Cmited area of compulsory license, it win work for other 
compulsory schemes, i s oversimplifying a complicated issue. 

Specifically, with regard to satellite carriers, the statute enacted an arbitration model 
solely with regard to not adjuaauat. Rat e adjustments, which comprise less than 20% o f 
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the Copyrigh t Royalt y Tribunal' s responsibilities , ar e mor e amenabl e t o som e typ e o f 
arbitrated procedure . Unlik e royalt y distributio n scenarios , rat e adjustment s basicall y 
involve two vie w iwiiils j the copyright owners , and the copyright users . Therefore , th e 
Section 11 9 arbitration model, whic h allows fo r the copyrigh t owner s and th e copyrigh t 
users t o each choose a n arbitrator, permit s the opposing viewpoint s to be represented i n 
the rate adjustment proceeding . 

Royalty distributio n proceedings , o n th e othe r hand , involv e nearl y a  doze n 
viewpoints, with no clear demarcation of 'sides." Th e Bui proposes to have the Register, 
alone, choose two of the arbitrators. Althoug h the Register must choose the two arbitrators 
from a list of arbitrators compiled by the parties, the nlHmatg choice of arbitrators wil l be 
in the hands of one person. Equall y troubling is the fact that the one person who has the 
awesome responsibilit y o f choosin g th e arbitrators wfl l b e a  r^***" 1 appointee, thereby 
seriously nolilkiiiii g a process which involves hundreds of millions of dollars. 

This method o f choosing a panel of decision makers win force a battle even befor e 
the commencement o f the actual proceeding . Parties , wh o feel that because the y are not 
"political heav y weights " thei r viewpoint s ar e no t fairl y represente d i n th e arbitrato r 
selection process , wil l figh t th e selectio n proces s befor e an d afte r th e distributio n 
proceeding. Consequently , the resolution of the selection issue , an issue which will prove 
to be a hotly contested one, wfl l prolong the distribution process. 

Comparing th e arbitratio n metho d require d unde r Sectio n 11 9 t o th e metho d 
proposed in the BUI is not appropriate because there is an essential difference betwee n the 
two methods. Th e Section 119 arbitration was managed by the Tribunal. Specifically , th e 
Tribunal handle d af l pre-eootroversy , interlocutor y matters , an d ietllniwii l fariEtation . 
The Tribunal also insured that the arbitration panel remained on its statutorily designated 
time table. Moreover , th e Tribunal reviewe d the panel's decision , i n light o f the recor d 
and the statutory guidelines . Th e success o f the Section 11 9 arbitrated rate adjustment , 
therefore, wa s greatl y assure d du e t o th e Tribunal' s pre-controvers y activitie s an d it s 
careful oversigh t o f the proceeding. 

In sum, th e arbitratio n pane l model wil l no t wor k fo r aD the compulsory licens e 
distribution and rate adjustment proceedings. A s I mentioned in both my written and oral 
statrmemx arbitration naiwhwgproiong the process because there is neither the incentive 
for shortening the proceeding no r the mrchanran for facilitatin g settlements. Moreover , 
the fac t tha t ailUlnlhi o pane b ca n no t *^* hlM' p— ' prfurf wfl l resul t i n a  dnnnati c 
rsratatinn in the minuet o f appeals, Increase d appeals mean additional taxpayer costs for 
judicial administration , includin g bot h monetary , an d tun e cost s resultin g fro m th e 
additional crowding o f already crowded court dockets . Increase d suits aba mean greater 
fl^t*'*"" cost s for tbe millfs tha t TT*"' befor e the Tribunal. 
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Qualifications of Qjmmiaiomen 

My colleagues criticized the qualifications of current and past Commissioners of the 
Tribunal. M y colleagues believe that Commissioners shoul d be lawyers. However , I  am 
not aware of any Commission that requires a legal degree of its Commissioners. I n fact , 
an informa l surve y o f eigh t majo r Federa l agencie s reveale d tha t ou t o f thirty-eigh t 
Commissioners, onl y abou t 7 % hav e lega l degrees . See Attachmen t A . Notably , 
commissioners withou t la w degree s o r technica l backgrounds , bu t wit h hig h ethica l 
standards an d dedication , hav e bee n know n t o succee d i n prominen t an d technica l 
positions. See Attachment B. 

It should be noted , that even judges, in some jurisdictions, are not required to be 
lawyers. Th e most importan t requirement o f Commissioners, i n my opinion , is that they 
be fre e o f an y conflict s o f interest , eve n th e appearanc e o f impropriety . Thes e 
qualifications ar e essentia l becaus e o f th e judicia l natur e o f th e Commissioners ' 
responsibilities and the huge sums of money that the Tribunal distributes. Th e issue is one 
of fairness and neutrality. Th e Commissioners should come from a variety of walks of life, 
such a s legal , consumer , an d business . I n thi s way , th e viewpoint s o f th e divers e 
community whic h appears before the Tribunal may be represented . 

Majority Rule 

Chairman Hughes, during the bearing you raised questions regarding the operation 
of majorit y rul e a t th e Tribunal . You r question s involve d severa l particula r instance s 
which you believe demonstrate my refusal to abide by majority rule . I  would like to shed 
some ligh t on these instances . 

The first instance, which occurred in early 1992, involved what I believed then, and 
still believe now. to be the questionable expenditure of Federal funds. Sinc e the Chairman 
is contracting office r and , therefore , responsibl e for expenditures o f Federa l funds. I  felt 
personally responsibl e to prevent the misappropriation of agency funds. Th e Agency was 
also face d with the Anti-Deficienc y Act . 

The entir e controvers y revolve d aroun d th e Tribunal' s the n departin g Genera l 
Counsel. Bo b Cassler . Mr . Cassle r resigne d fro m hi s positio n o n Januar y 23 . 1992 . 
Thereafter. M r Cassle r an d m y the n colleagues , J.C . Argetsinge r an d Mari o Aguer o 
negotiated a  legall y questionabl e compensatio n package , whic h included : tw o week s o f 
administrative leav e with full pay; a cash bonus of 52,141; and the right to work out of his 
home. See Attachment C. 
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Mr. Casskr , i n tact, used Tribunal work , with a statutory *»«"?"», a s a paw n in 
his attempt to extract a boons from the Tribunal. I  felt that not only was the compensation 
package legally questionable, Mr. Cassler's attempt to use the Tribunal's work as a hostage 
to extract a bonus was highly unethical. Commissioner s Aguer o and Argetsinger enlisted 
the avastiiiMT of your staff to force me to approve the expenditure. I  apprised your staf f 
of the circumstances surrounding the 'majority rule" issue. Nonetheless , I was directed to 
approve the expenditure, which I did, against my better judgment. Id. 

The secon d instanc e involve s m y curren t colleague s an d th e amendmen t o f th e 
chairmanship rule, 37 C.F.R. §  301.4. The history of this rule, which involves the rotation 
of th e chairmanshi p ha s been on e o f change s a t th e whi m o f th e Commissioners . M y 
predecessors changed the rule shortly prior to my arrival at the Tribunal. Consequently , 
I did not become the Chairman for twenty-three months. Thei r policy reason for changing 
the rule , whic h the y claime d wa s that a  Commissione r shoul d hav e at leas t on e yea r o f 
experience at the Tribunal before amiming the chairmanship, made eminently good sense 
to me. I  did not feel tha t I was in any way prejudiced by the one year requirement . 

However, i t appears that my current ***<rc*'J|Ell*s whose terms are temporary, wer e 
more coumued wit h the length of their terms than with sound policy . Almos t a  month 
into my 1992-199 3 term as Chairman, Commissioner Goodman decided to change the rule 
so that he could become Chairman immediately . 

In ligh t o f the histor y o f thi s rule , m y positio n wa s an d still is , tha t a  close loo k 
should be taken into •—••• « legal and poficy questions before any more changes in the 
rule are made . I  believe that there are long term polic y implication s resulting fro m m y 
colleagues' proposed rule change which supersede any one Commissioner's limited term or 
self interest . 

Also significan t i s th e fac t tha t Leo n E . Panetta , Directo r o f th e Offic e o f 
Management an d Budget , a t th e instructio n o f th e President , issue d a  memorandu m 
requesting tha t Federa l agencie s refrai n fro m issuin g propose d final  regulation s unt Q 
President Clinton' s appointee s hav e a n opportunit y t o revie w an d approv e them . See 
Attachment D. The request specifically include d internal regulations of the type proposed 
to b e changed by m y coQeagues . Althoug h i t i s unclear whethe r the request technicall y 
applies to the Tribunal , i t is clear that, in spirit, i t does apply to the issue of changing an 
internal rul e whic h wil l hav e a  lon g ter m effec t o n th e working s o f th e Tribunal . M y 
colleagues, however, did not concur because they were more concerned with rushing a rule 
change through to assure Commissioner Goodma n bis turn as Chairman. 
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Agency Position  on H.R.  897 

Finally, you took issue with the fact that the Tribunal had not presented an agency 
position. However, as I stated during the hearing, your subcommittee sent a separate 
invitation to testify to each of the Commissioners. See  Attachment E. The invitation 
included instructions for submitting the written testimony of each witness. In fact, your 
staff personally informed the Tribunal's General Counsel that the Subcommittee did not 
care if the Commissioners submitted one or several statements. Since the Tribunal had not 
been asked for an agency position, and the Commissioners' positions were so diverse 
(Commissioner Oamich's public position prior to the hearing was not to abolish the 
Tribunal but to restructure it), it seemed apparent to me that separate statements were 
warranted. 

Mr. Chairman, I ask you to carefully study the impact of transferring CRT's 
current functions to the Copyright Office with use of Arbitration Panels. It does not meet 
your expressed intentions. There is no tax savings, no savings for the claimants, no 
downsizing of Government to be achieved. In fact, the use of Arbitration Panels couid lead 
to protracted legal battles and the parties who are affected by this change must feel 
uneasiness. The change itself will create substantial uncertainty for claimants for the next 
two or three years. 

Mr. Chairman. I ask you once again to consider adopting my recommendations 
submitted to you at the Subcommittee Hearing; that the Tribunal be fully funded by 
royalties, thus saving a small amount of taxpayers money, and staggering 3 Commissioners' 
terms. The staggered terms will guarantee that the majority of the Tribunal will remain 
in place through each and every change in Commissioners, which in my view, should 
remedy concerns you and your staff have with regard to majority rule. 

Mr. Chairman, in dosing, I would like to underscore my belief that the Tribunal 
is a worthwhile and efficient agency. I dare say, few would argue that the Tribunal's 
responsibilities are not difficult and subjective. The difficult nature of the Tribunal's 
responsibilities, however, stem not from the manner in which the Tribunal has carried out 
its responsibilities, but from the statutory restraints under which it must operate - the same 
statutory restraints under which any other entity authorized to implement compulsory 
license would have to operate. If compulsory license is to remain in effect, then the 
Tribunal should not be abolished. The evidence, past and present, reveals that the 
Tribunal is the best equipped entity to implement compulsory license. 
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I appreciate tfab opportunity to clarify my position. I  remain ready to provide you 
or an y membe r o f tfa e s«iv—••nut — wttf a an y irtrflttona l informatio n regardin g thi s 
rompirK and Important issue - whethe r to abofidi the Tribunal. 

Sincerely, 

h. 
Cindy 1 
Chairman 

Enclosures 

All Subcommittee Members 
Mr. Bayden Gregory/Mr. BUI Patry 
Mr. Thomas Moooey 
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NUMBER OF NON-LAWYER COMMISSIONERS 
IN MAJOR FEDERAL AGENCIES 

COMMODITY FUTURE TRADING COMMISSION 

Chairman is not a lawyer. 
Three of four Commissioners are non-lawyers. 

U.S. INTERNATIONAL TRADE COMMISSION 

Chairman is not a lawyer. 
Five of six are non-lawyers. 

CONSUMER PRODUCT SAFETY COMMISSION 

Two of three are non-lawyers. 

EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 

Three of five are non-lawyers. 

INTERSTATE COMMERCE COMMISSION 

Four of five are non-lawyers. 

NUCLEAR REGULATORY COMMISSION 

Chairman is not a lawyer. 
Four of five are non-lawyers. 

POSTAL RATE COMMISSION 

Four of five are non-lawyers. 

FEDERAL TRADE COMMISSION 

Chairman is not a lawyer. 
Two of five are non-lawyers. 

Source: 1992 Federal Staff Directory 
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The Washington 
Post 

David S. Broder 

Please, Let 
Her Keep 
Her Job 

President-elect Qtnto a say s b e 
wants to include women tod Republi-
cans and people wit h ""wwnnnii i 
credentials i n hi s administration . O D 
all thos e counts , Jane t Steige r i s a 
SCTOQg COnt fffllff 

The emi r proble m i s that , the al -
ready has the job she want*—an d i s 
doing i t damn wefl . He r friend of 2 5 
years, Georg e Bosh , name d he r i s 
1989 a s chairma n o f th e Federa l 
Trade Commission, and her record n 
reviving the oldest antitrust and cus-
tomer protcctio Q agenc y ha s wo o a 
remarkable round of praise from both 

Stager's term as a member of the 
comnuHioD extend s t o 1995 , bu t i t 
wfQ be op to Offiton t o decide if she 
remains as chairman of the FTC or is 
replaced m that leaoersfaB rose. 

Steiger is not lobbying to keep the 
job, bu t ther e ar e man y insid e and 
outside the ujiuiuifion wh o hope she 
is retained . I n tha t respect , sh e B 
typical of somethin g we m the press 
know but do not often acknowledg e 
When a president's term ends, u also 
ends the opportunity for further pub-
be service b y many political appont -
ees wh o hav e becom e ver y goo d at 
their jobs. 

That's di e way the system works." 
out m the rush to greet the •wonoBg 
admiiiiui avion, te w bothe r t o sa y 
thanks or even goodbye to those who 
are bemg shown out the door. 

Let m e confes s m y bias . I  was a 
great admirer of Janet Stcjgcr*s but-
hand, the tote Rep. Wffiam Steiger of 
WoKonsm, one of the most honorable 
and effective umuben of the Rfpuofr* 
canmmonty in the House, and I have 
known th e Steige r nann y fo r a  long 
rune. I  a m als o prejudice d i n th e 

that. unlike most of her predecessors 
in the FTC Uiauuiauihip, Janet Stebj-
er i s not a lawyer an d not an econo-
mist Instead , sh e possesse s th e key 
to the good life: a liberal arts edocs-
aon fro m a  nrst-das s Midwester n 
tehooL Lawrenc e Universit y i n Ap-
ptetoa. Wis. 

ATTACHMENT B 

vTbaa I  aske d Quenna a Stdge r 
hatweek vkst she had teamed aboot 
bwasKsski her job, ae sai d she oow 
'•werxtaodi that It is very important 
m baaoeai iadf tha t it reman c o o 
pe&xrve. It waits reasonable rules of 
the road, and it vf l accen t the m a s 
J*f n  i t is oniaced they are even-
banded tad nor/ 

And whe n I  aske d wha t sh e ha d 
learned about government, she said, 
Tta prou d o f k . Whe n ther e i s a 
e n n y arccuBse o goai ana me ieao-
ersmp b  rnfw "it>t*** to that goal and 
to m *"*g th e wor k experience th e 
best posiiblf. and u fighting for ade-
quate wiMfing_ you can itutn excel * 
lent peopl e an d se e the m perforin . 
People her e befiev e u  wha t the y re 
dang an d the y ca n se e th e re -
sults. . .. The y can see that becinse 
of thei r efforts , competitio n a  pro -
tected an d consumer s ar e treate d 
lurry. 

The ttk  wisdo m of Washington i s 
that govuumm agencie s operate at 
high energy and ***-"-'"""y only u the . 
first year s after their,birth, then set" 
Oe down tcto deadly bureincratic roo**' 
one. Bu t die FT C was created wa y 
back in 1914 . Its budget, its staffin g 
and its morale were afl cut to shreds 
during di e Reaga n years of homfljt y 

S*f iflf r nsuffd btrse o before tak-
ing the job that Bush would give her 

port, an d n remarkabl y shor t orde r 
she revive d the FT C as a watchdog 
agamst shoddy niaxlcet uracoces. 

ta a laudatory arose in The Post's 
business trffl*?* * las t year , ouchac l 
Po tubus, the activist FTC chairman 
of the Carter years, said that under 
Steiger. There reaty nt a senousness 
about eomrem g th e law . Fro m th e 
business side , Adwee k magatin e re -
ported bu t mfflm i tha t advertisin g 
industry •  raiders hope (Steigerl get s 
to stay on.* 

Among her n*]*!™* isitors*a wer e 
once-fixing cue s "i" 11* nneodn , 
the video game giant. «-d against two • 
fcadmg i"—• f-•••••• o f icfas t for -
rsota. Sh e has cracked down on de-
ceptive advertisng practices by uqmd * 
diet programs, travel dubs and a host 
of other shady operations. 

. 2, 1992 

A luuuiiii f o f th e FTC a t o n s 
during her fins tfaree yesis as chair-
man nun t o 1 7 single spsted pages* 
starting wid i a  fflove against a  finn 
making false chofcstero] dams far ia 
oure a d an a .^*"'t _ appropriater/ * 
enough, wa h a  $100X0 0 nana } 
against a company charged with fraud 
far sellin g supposedl y waterpro o 
bnriai vaults tbat leaked. 

In large cases and small, the FTC 
obtained mffio m o f dollar s i n "r e 
dress" payments for gypped • •'• h 
en o f avduiea t tesemarkean a 
schemes. Equall y important , i t ga m 
thonmndi o T people wh o ha d bee n 
canned by promoters of health prod-
Ms. energy-tnin g derice s an d a n 
amazing variet y o f othe r thing s th e 
tense tha t dies r flwciumem  wa s 
fighting to protect their rights. 

Jost a  fe w month s ago , Steige r 
anaoanced gaideSnea for muuumeu-
tal diims for w i . i m^ product s that 
won Braise from both the advertising 
industry and consamer groups. 

She ha s show n wha t saiigbtfar . 
ward, ethica l '..'•••'lii r ca n d o in a 
fOfernment agenc y an d ha s se t a 
standard th e ̂ ^TT^T I adnuabjeraoo n 
will be hud-pressed to surpass. 
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Attachment C 

SM.N.W. 
• 91 1 
. D C 2000 9 

(20Z)60»-U00 
FAX (202 ) 606-U07 

MEMORANDUM 

Date: Januar y 23, 1992 

To: Chairwoma n Cindy Daub 
Commissioner Mario F. Aguero 
Commissioner J.C. Argetsinger 
Barbara Gray, Office Manager. 

Effective today, I am resigning as General Counsel of the 
Copyright Royalty Tribunal. 

/ C r f / v ^ M v v X 

Robert Cassle r 
General Counse l 
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N.W. 

MX(3B)iOt-ua7 

MEHORANOWI 
OF UNDERSTANDIN G 

Oate: Januar y 23 , 139 2 

To: Mari o Aguer o an d J.C . Argetlinge r 

From: Rober t Cassle r 

As w e hav e agreed , I  wil l continu e a y employmen t with  th e 
Tribunal with  th e followin g understanding . 

(1) Rober t Cassle r wil l tak e leaedlatol y tw o weeks_o.f__adainlstri.tlv e 
leave with  ful l pay . 

(2) Rober t Caasla r wil l receiv e a  bonus_smountin g toon a ite p Increase . 

(3) Rober t Cassle r wil l wor k a t hoee_J|or_the_rerailnde r o f hi s 
eaployaent wit h th e TribunaTT 

(4) Rober t Cassle r wil l receiv e a  terminatio n notic e a t th e en d o f 
his eaployaen t whic h state s tha t h e I s bein g le t g o with goo d 
standing i n th e office . 

\ 

http://weeks_o.f__adainlstri.tlve
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I lw N.W . 
Sum 911 

amtot-ua 
TAX am m-um 

Januarv 27, 1992 

Mr. Robert Cassler 
Apt. 1*1009 
5300 Holmes Run Parkway 
Alexandria, 7A 22304 

Dear Mr. Cassler: 

This letter is written to confirm that your resignation as 
General Counsel of the Copyright Royalty Tribunal has been accepted 
effective April 30, 1992. 

It is understood that you will be discharging your normal 
duties as General Counsel with respect to all matters properly 
before the Tribunal between now and that date. 

Sincerely, 

Cindy Daub 
Chairman 

Commissioner Mario Aguero 
Commissioner J.C. Argetsinger 
Ms. Barbara Grav 
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iii 
lMfapoa , D C 20009 

0 0 0 CD-MO O 

January 37, 1993 

Mr. Robert Cassler 
Apartaent 1003 
5300 Holmes Run Parkway 
Alexandria, VA 33304 

Dear Bob: 

If you receive a letter froa Coaaissioner Daub, dated January 
37, 1993, regarding your eaployaent status, please disregard it. 
This letter was sent without our knowledge and approval and as such 
it is not a valid statement of the situation. 

As a majority of the Tribunal, we affira the provisions of 
your aemorandua of January 33, 1993 regarding your continued 
eaployaent. 

Sincerely, 

ruLMAW 
Mario P. Ague. 
Comais&ioner.' 

cc: Commissioner Cindy Daub 
Ms. Barbara Gray 
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^ M i ^ 
^v\ f 

MEMORANDOM (Confidential ) JijuvMt,A ' 

'BSr* YCoWn\'Ui^nB g Ciady^Dau b 

FROM.: Commissioner Mari o F . Aguer o 
/ Commissione r J . C . Argetsinge r 

RE: Rober t Cassler' s Employmen t Statu s 

DATE: Januar y 10, 1993 -

To sto p th e resignatio n an d provok e a  majo r scanda l wit b a l l tb e 
craomantg /land'/lembarrassayn t ^ o tbe^ \ currenc\ Adainzatratipa , 
especially? Lit b th e ,n4di a eage r to r n4ws \ and/perkaps.the j closin g 
of th e aiency/fcy l the ' u^,* . Congress / Commissioner <<jjrio B . ^gue* o 
and Commissionerv^ . C . ArgeMinge r hel d a  meetin g o n JanWr y 23 , 
1992 wit b Genera l Counsel , Rober t Cassler . 

' i  i  ? 
The Copyright ; Royalty Tribuna l i s facin g onn»nf i rf-tie most sensit iv e 
and d i f f i cu l t decisienij.ivsa^Beassfceac ^ th e 198 9 Cabl e Royalt y 
Distribution: Th e deteraination'itsel f i s expecte d t o ru n som e 20 0 
type-written- pages / a s di d tb e 198 3 version . 

; / 
The expertis e and/experienc e tha t Genera l Counsel , Rober t Cassle r 
gained durin g his tenur e i n th e las t seve n year s ar e neede d t o 
write, i n / accordanc e wit h th e Commissioners ' guideline s an d 
approval, /th e Phas e I  and , i f necessary . Phas e I X o f tb e fina l 
determination o f th e 198 9 Cabl e Royalt y Distributio n whic h i s t o b e 

_published/in to e Federa l Registe r o n o r befor e Apri l 27 , 1992 . 
Commissi an»r )Var< o =• . taiia^ n »ti H f n i i r ' ---.QUO E J  C . •'WgOtainBHI J 

•=sucnu.t tl a Comius. v nhiii r'ut T lliiiih , to r BUI ' dLieiitaitee , cn e term s 
and condition s w e agree d t o wit b Rober t Cassle r o n Januar y 23 , 199 2 
in referenc e t o th e continuatio n o f hi s employmen t wit h th e 
Copyright Royalt y Tribunal , wit h th e followin g understanding : 
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1) Robert Cassler will take immediately two weeks of 
administrative leave with full pay. • 

rtnhrrt frnilrr "til receive a boi^g agnmvring to a one 
step increase. '"J j 

fi Robert Cassler will work 
employment with the Trib 

ait home for the remainder of his I 

<?M Robert Cassler will coae to the officer~Xs-necessary, and 
•') meet with the Commissioners at the established dates and 

times to take the minutes of the closed meeting, as 
always, to establish the allocation to the five pending 
claimants, Program Suppliers, Joint Sports, National 
Association of Broadcasters, Public Television, and 
DevotionalJ. The other claimants, Music, Canadians, and 
National Public Radio have a previous settlement agreement 
and are not involved in the pending allocation. 

5) Robert Cassler will deliver to the Commissioners, as 
always, partial drafts of the Phase I and, if necessary. 
Phase II final determination of the 1989 Cable Royalty 
Distribution, for their approval. On each occasion the 
Commissioners will make the necessary changes on each 
partial draft and give them to Robert Cassler and discuss 
the changes. 

6) Robert Cassler will receive a termination notice at the 
end of his employment. Hay 15, or the closest pay period, 
which states that he is being let go with good standing in 
the office. 
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BK.N.W. 
(911 
.oc son 

TO: Rober t L . Cassle r ' 

FROM: Chairma n Cind y S . DaubuJ? " 
Commissioner Mari o F . Aguer o 
Commissioner J.C . Argetsinge r iy 

RE: Robert Cassler's Employment Status.with CRT 

DATE: January 30, 1992 

The Copyright Royalty Tribunal is facing a sensitive and difficult 
decision in the 1989 Cable Royalty Distribution. The determination 
itself is expected to run some 200 type-written pages, as did the 
1983 version. 

The expertise and experience that General Counsel, Robert Cassler 
gained during his tenure in the last seven years are needed to 
write, in accordance with the Commissioners' guidelines and 
approval, the Phase I and, if necessary, Phase II of the final 
determination of the 1989 Cable Royalty Distribution which is to be 
published in the Federal Register on or before April 27, 1992. 

The terms and conditions we agreed to with Robert Cassler on 
January 23, 1992 in reference to the continuation of his employment 
with the Copyright Royalty Tribunal , with the following 
understanding: 

1) Robert Cassler will take immediately two weeks of 
administrative leave with full pay. 

2) Robert Cassler will receive a cash bonus amounting to a 
one step increase ($2,141). 
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3) Robert Cassler will come to the office, as necessary, and 
•eet with the Commissioners at the established dates and 
tines to take the minutes of the closed meeting, as 
always, to establish the allocation to the five pending 
claimants. Program Suppliers, Joint Sports, National 
Association of Broadcasters, Public Television, and 
Devotionals. The other claimants. Music, Canadians, and 
Rational Public Radio have a previous settlement agreement 
and are not involved in the pending allocation. 

4) Robert Cassler will deliver to the Commissioners, as 
always, partial drafts of the Phase I and, if necessary. 
Phase II final determination of the 1989 Cable Royalty 
Distribution, for their approval. On each occasion the 
Commissioners will make the necessary changes on each 
partial draft and give them to Robert Cassler and discuss 
the changes. 
« 

5) Robert Cassler will receive a termination notice at the 
end of his employment, Ray 16, which states that he is 
being let go with good standing in the office. 
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ID) r T i i i in A m . N.W . 
SUBflt 

Wlliliinliw, DC 20009 
(mn«06-Moa 

PAX (2m 606-4*37 

MEMORANDUM 

TO: Commissioners Agueso and Argetsinger 

FROM: Commissioner Cindy Daub, /Chairman 

SUBJECT: Bonus for our General Coonsel 

DATE: March 25, 1992 

As we are all aware, the 1992 budget for the Copyright Royalty 
Tribunal is extremely tight to begin with, and with the recent 
proposal to commence a rescission from the White House and the 
demand from Congress to reduce appropriated funds, it is imminently 
difficult for us to justify giving anyone a bonus at this time. 
When this agency had the money last November, and the bonus matter 
for our general counsel Robert Cassler was discussed, both of you 
effectively denied him that bonus. 

It is our responsibility to operate this agency within its budget 
and it is my duty, administratively, to insure that this occurs. 
Under current budget constraints, it is hard to justify a cash 
bonus to an employee of this agency who has resigned and is now 
evidently threatening "to immediately depart if his bonus is not 
paid". (See Commissioner Argetsinger's memo of March 23). It is 
beyond anyone's comprehension for an employee to demand a cash 
bonus, and to withhold the writing of the final determination of 
the 1989 cable royalty distribution proceedings until he receives 
this bonus, especially since he has been paid as a full-time 
employee since his physical departure from this office on January 
23, 1992, and was also awarded two weeks of administrative leave 
with pay. He has said to me personally that he is devoting his 
full time to the writing of this determination. 

This agency has no assurance of receiving the report in a timely 
fashion, nor that the report will be satisfactory, after he gets 
the bonus. 
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For the reasons I have stated, I suggest that our current counsel, 
Robert Cassler, subait his first draft of the 1989 cable royalty 
distribution proceeding determination by April 1st, 1993, and the 
final writing be subaitted by April 10th, 1992. The sooner the 
work is conpleted, the quicker the benefit of the bargain can be 
processed. 

At that tiae, if CRT is satisfied with the writing of the 
determination, it is ay intention to process the paper work for the 
cash award. Our effort aust be to insure that there is no 
misunderstanding with respect to Mr. Cassler*s departure; e.g., no 
perception or inference of threats, intiaidatlon, blackaail or 
bribery. 

cc: Barbara Gray, Staff Administrator 
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i*£S> 

MEMORAXDCM 

TO: Christine Michelson. Manager 
Human Resources Operations 
Library of Congress 

FROM: Commissioner Mario F. Aguero 
Commissioner J.C. Argetsinger 

DATE: March 31, 1992 

RE: Authorization of Cash Awards 

This memorandum is to authorize the processing of a cash award 
to the following employee of the Copyright Royalty Tribunal for his 
meritorious service during the past year. The cash award is 
effective immediately for payment in the next paycheck in the 
amount indicated below. 

Emolovee 

Robert Cassler 

Social Security So. 

, 

Amount of Cash Award 

$2,141 

Per our discussion, attached is a copy of the pertinent portions of 
the Tribunal's statutory authorization and resolution adopted 
regarding this cash award. 

Please note that in the future all personnel actions require 
the signature of two coaaissloners. 
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KB |-TirHr « torn*. N.W . 
Sato MS 

WtrtfamDCaOM 
OOX06-MOD 

FAX (203) 60I-UO7 

March 31, 1993 

Ms. Christine Michelson 
Director, Human Resources 
Operations 

Library of Congress 
Washington.«D.C. 20540 

Dear Ms. Michelson: 

The purpose of this letter is to ask you to disregard any 
request for a cash award to Bob Cassler who has resigned from this 
office. The document went to you without the authorising signature 
of the Agency. The 37 CFR III, 8ec. 301.4 states clearly "The 
Chairman is the initial authority for all communications with other 
government officials or agencies and is the contracting officer." 

In order to facilitate a questionable cash bonus to a resigned 
employee, the two commissioners whose terms .have expired last 
September and who are on their way out, with the help of Mr. 
Cassler, are attempting to amend our internal rules through 
publication on the Federal Register only for this purpose. No 
notice, discussion, or formal meeting' for the purpose of amending 
our rules has occurred. Amending CFR would require formal meeting, 
recorded votes and minutes taken by the General Counsel. 

At the present time, the Federal Register's office is holding 
the publication of the notice request. 

As the Library of Congress is well aware, the Copyright 
Royalty Tribunal's budget is nearly at its bottom with six more 
months to go until the new fiscal year begins. We are faced with 
the recent proposal to commence a rescission from the White House 
and the request from Congress to reduce appropriated funds. It is 
imminently difficult for us to justify giving anyone a bonus at 
this time. 
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It is my responsibility as the only regaining Commissioner who 
also happens to be the Chairman to operate this Agency within its 
budget and it is my duty, administratively, to insure that this 
occurs. 

Although Mr. Cassler receives full salary as our agency's 
general counsel, he has not been in the office since January 23. 

This blatant attempt to abuse the process to serve what may 
very well be an illegal purpose will obstruct the proper conduct of 
the Agency's business. 

Tour cooperation on this matter will be most appreciated, and 
if you have any questions, please call me. My number is 606-4399. 

Sincerely, 
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i A « a t . S . 
• 911 
. DC30t » 

| 3 C I « M - U C 0 
FA.X OC) ect-uo r 

MEMORANDUM 

Data: April 2, 1992 

To: Comaiaaionar Daub, Chairaan 
. Coaaiaaionar Mario Aguaro 
Coaaiaaionar J.C. Argetainger 

From: • Robart Caaalar, Ganaral Counaal 

Subject: Majority rula at tha Tribunal 

,t #**** 

Tha quaation of majority rula haa coaa up at tha 
Tribunal. Tha following ia ay legal advioa. 

Tha Tribunal ia a collagial body aatabliahad by tha 
Copyright Act of 1976. (Saa, for axaaple, Titla 5, Saction 
S52b(a)(l) which daaoribaa aganciaa aubject to tha Sunthina 
Act aa thoaa "haadad by a collagial body coapoaad of two or 
more individual aaabara . . . *) A collagial body, by 
definition, oparataa by aajority rula. Tha lagialativa 
hiatory of tha Copyright Act atataa that Congraaa intandad 
that tha ataff of tha Tribunal ahould raaain aaall and that 
tha Coaaiaaionar* ahould do aoat. of tha nacaaaary work of 
tha aganoy. Tha Tribunal ia tharafora unuaual in tha aenae 
that thara ia no larga ataff carrying out tha agancy'a 
functiona purauant to dalagatad authority. Tha day-to-day 
oparationa of tha Tribunal ara oftan parforaad by tha 
Coaaiaaionara thaaaalvaa working togathar. 

Tharafora, avary tiaa tha word Tribunal ia uaad in tha 
Copyright Act, it ia uaad in tha aanaa of tha collagial body 
acting togathar by aajority. Saction 803(a) aaya "Tha 
Tribunal ahall adopt regulation* . . . " Thia can only aaan 
that tha Tribunal, by aajority rula, adopta regulations, and 
there ia no authority for any one Coaaiaaionar under the 
Copyright Act, to thwart the aajority will. Similarly, 
Section 803(a) aaya "The Tribunal ia authorized to appoint 
and fix the coapenaation of auch eaployeee . . . " Again, 
the hiring of peraonnel, and their coapenaation, is decided 
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by tha majority. 

Concerning; tha Chairman, Saetion 802(b) only deacribea 
tha proeaaa by which ha or aha is salaotad aaeh yaar. It 
eonfara no special power*. Sections 804(a)(2) and 804(d) 
gives tha Chairman tha responsibility of publishing certain 
documents in the Federal Register, but significantly this is 
simply a ministerial function that follow* a determination 
made by the Tribunal that either a petitioner has a 
significant interest in the requested rate (804(a)(2), or 
that a distribution controversy exists (804(d)). 

Accordingly, since the Copyright Act only talks about 
the powers of the Tribunal and not about the powers of any 
single Commissioner or of the Chairman, any source for the 
particular powers of the Chairman, whatever they may be, 
must come from the Tribunal'• own regulations. 

The current Chairman aeserts that Section 301.4 confers 
upon her special powers. It docs not. Section 301.4 talks 
about the responsibilities of the Chairman, not her powers. 
It is the responsibility of the Chairman to preside at 
hearings, to speak before Congress and other bodies, and to 
correspond with other agencies. It is additional work. But 
it is not an additional power. These responsibilities are 
set out in Sec. 301.4 for the practical reason that only one 
person can hold the gavel, or talk for the agency at a time. 

Similarly, Section 301.6 describes administrative 
responsibilities that under current circumstances are 
carried out by either Barbara Gray, the Office Manager, or 
someone she designates to do the work, or by the General 
Counsel. Section 301.6 says that if these responsibilities 
are not met, it will be the Chairman's duty to see that thay 
ara met, but this gives no power to the Chairman, adverse to 
the rights of the other Commissioners, to make substantive 
decisions within the agenoy. Once again, it is a 
responsibility, not a power. 

There is no other discussion in the Tribunal's rules 
regarding the role of the Chairman, except for Sec. 301.47 
which describes that all decisions at hearing are taken by 
majority vote. 

Furthermore, since tha day the Tribunal's offices 
opened in November, 1977, majority rule has been observed 
without exception and without question by every Commissioner 
except tha current Chairman. The Commissioners I am ' 
referring to are: Thomas Brennan, Douglas Coulter, Mary Lou 
Burg, Clarence James, Frances Garcia, Edward Ray, Katharine 
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Ortega, Karianna Hall, Harlo Aguero and J.C. Argetsinger. 
Bach ona of thaaa Coaaiaaionara, axoapt Catherine Ortaga, 
aarvad at laast onoa aa Chairaan. Bach ona of thaa obaarvad 
tha aajority wiahaa of tha Tribunal, and not ona avar 
withhald hia or har aignatura froa a Tribunal docuaant 
bacauaa ha or she voted in the ainority. 

I hava personally observed in seven years' service to 
the Tribunal countleaa tiaaa whan Mr. Ray, Mr. Aguero or Mr. 
Argetainger carried out the aajority wiahaa even when it 
went againat thair own viawa and I have never once eeen thia 
principle violated until thia year. 

The current Chairaan haa aaaarted other reaaona why aha 
thinke aha aay aot alone. In one aeaorandua, aha said that 
since the need for finding a new general oounael was 
acknowledged by all Coaaisaionare, and only the tiaing 
reaained to be oonaidered, then ahe had the power to 
determine the tiaing of the new oounael'a hiring. Thia ia 
not true. Tha Tribunal aeabara decide all thinga by 
aajority rule - the who, what, where, why and when. 

Another aeaertion that haa appeared in writing ia that 
aince the two current Coaaiaaionara' tens have expired, the 
Chairaan has the power to aot alone. Not eo. Seotion 
802(a) says that a Coaaissionar aay serve after the 
expiration of his or her tera until a successor has taken 
office. This being the case, the Coaaissioners who are 
continuing to serve have full powers as Coaaissioners to 
vote on every aatter before the Tribunal. 

On Monday, March 30,1992, tha Tribunal voted by 2-0, 
the Chairaan not voting, to amend its regulations to clarify 
that the Tribunal operates by aajority rule. As shown by 
the above legal analysis, this .was a clarification of 
existing law. It in no way changed any aspect of the 
Copyright Aot or the Tribunal's regulation or years of 
Tribunal practice. 

The aatter of majority rule at the Tribunal is quite 
serious and strikes at the heart of our dsaocratic system. 
Yat, for the past two eonths, I have witnessed numerous 
instances of unilateral actions taken by the current 
Chairman. In my role as an independent General Counsel to 
the Tribunal, it is my duty to advise against unlawful 
actions. Furthermore, it is my considered opinion that 
there exists no reaeonabla doubt concerning ay advice. 
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PAXOOBMt-MOT 

MEMORAWDDM 

Coaaissioners Aguern and ̂ rgetsinger 

Coaaissioner Cindy DauoTCnairaan 

Bob Casaler Bonus and Official CRT Bnaineas 

April 8, 1993 

This date .1 signed for subaission the original copy initiating 
the request for a cash award to the departing general counsel, 
Robert Cassler, which is attached for your signature also. This 
coapensation will be received either in his April 16th or April 
30th, 1993 paycheck, and of course will be a part of his 1993 gross 
incone and CSRS calculation. 

The agreeaent I was asked to sign did not encoapass the cash 
award being paid in March or any specific tiae, and ay viewing it 
as due on coapletion of his work is entirely reasonable. 

But we have a higher duty than to allow principled 
disagreeaent over questions of tining - - - that's the only 
circuastances of dispute, unless personality and ego are allowed to 
control* the outcoaes - - - to hold up the statutorily-aandated 
business of the Tribunal. 

Tour request has been net by ay signing this docuaent for 
Mr. Cassler to receive his bonus. 

Please notify ay assistant, as I had hoped you would have 
already done per ay April 3rd aeao, of the date and tiae that is 
acceptable with you both for discharging our duties. 

TO: 

FROM: 

SUBJECT: 

DATE: 
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It will not only be legally important to properly publish the 
Sunshine Act notice, but helpful to have sufficient time for the 
general counsel to complete the outcoae of our meeting on the 
Arbitration Panel report, and for the review of the final draft of 
the '89 cable distribution determination so that they can be 
published within the mandated time limitation. 

It is for the welfare of_CBT »>»«» J »»*« »*<<, r""r" '"* J 

hope TliiB UunulUUIs1 ally controversy. 
— — 1 
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Fjuaas«»-<«7 

April 8, 1993 

Mr. Hayden Gregory 
Chief Counsel 
Subcommittee on Intellectual Property 
and Judicial Administration 

Cannon House Office Building, Room 207 
Washington,D.C. 20515-6219 

Dear Hayden: 

Thank you for taking the time to meet with me on Monday. The 
attached memorandum appears to be a satisfactory resolution of the 
disputes brought to your attention by Commissioners Argetsinger and 
Aguero. 

It would seen to be in line with your views, and I hope this 
puts all matters to rest, and that you will support the completion 
of the Agency's work by all parties concerned without further 
delay. 

Thank you for your concern and attention to this matter. 

Sincerely, 

Cindy Dajf c 
Enclosure 

(IAMMA &4U*4>— 
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FAX HB) «»-M07 

April 8 , 199 2 

Mr. V i l l i a a Patr y 
A s s i s t a n t Counse l 
8 u b c o a a i t t e e o n I n t e l l e c t u a l Propert y 

and J u d i c i a l Administratio n 
Cannon Hous e Off ic e Bui ld ing , Boo a 20 7 
Washington,D.C. 20515-621 9 

Dear B i l l : 

Thank you for taking the tine to neet with me on Monday. The 
attached meaorandua appears to be a satisfactory resolution of the 
disputes brought to your attention by Coaaissioners Argetsinger and 
Aguero. 

It would seea to be in line with your views, and I hope this 
puts all aatters to rest, and that you will support the completion 
of the Agency's work by all parties concerned without further 
delay. 

Thank you for your concern and attention to this aatter. 

Sincerely, 

Cindy 

Enclosure 

:indy DauB" * 
iuQ*t*4»—' 
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MEMORAHDOM 

TO Christina Hichalson, Director 
Hunan Rasourcaa Operations,. Library of Congraas 

ntOK : Chairman Cindy S. Daub 
Commissioner Hario T. Aguaro 
Commissioner J.C. Argatsingar 

DATS : April 8, 1992 

•OBJ : Authorisation of Caah Parformanca Award 

Tha Commissioners, unanimously, authorise the processing of a cash 
parformanca award to the following employee of the Copyright 
Royalty Tribunal in tha amount indicated below. Tha cash award is 
affective April S, 1992. 

BHPlpyee Social Security Wo. Amount of Cash Award 

Robert L. Cassler  $2,141.00 
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ATTACHMENT D 

Federal Registe r /  7c! . 53 . No . 14 / Monday , iazuar y 25 . 1993 /  Notice s 

OFFICE OF MAHACaiEKT AND 
BUDGET 

Raspatory r*s<jesw 

It is uDportsnt that Fiestdant Clinton's 
appointees save to opportunity to 
i i ' i iN m d approv e DOW ragnlanons. 
Th*iM—| erf the* *4<ie»«<*ff«»»i of t ot 
President* I en requestin g net yo u 
please nnpiraoBt the 

WMMMTR On J n —y 22.IBM, th e 

i to regulatory 

ntoo's appointees have t s 
opportunity to leview md eppiov o now 
toguietiOBa. 
row P W I MM •PQpjmoi COHTACT : 
James B. Madtea, Jt. Acting 

and Ragulaiory Affion. ( a z) 385-5807 . 
Tirmntn'MTTiriMMnniii Th e 
Director of tbo Office of Mmaacmont 
a d Budge t issued tfat foUowfn f 
nssuaandnin, reooetting tbo agencies 
to taJco certain actions with respect to 
regulatory activities. Tsis nMnunsau Q 
is printed below to its entirety. -
JBDB B> AftneVt 

l^Sobtact to inch aorptions as the 

cod ̂ iirigr* (tbo *"ph*actorwl may 

otherwise, no proposed or flnei 
regulation should bt tent to tbo Federal 
leajtter for pnhliretfnn unti l u haa been 
approved by an agency heed or tfat 
deiagae of an agency bead who, in either 
case, is a per SOD appointed by President 
^jinton and ooofixoed D Y tfaa Senata* 

Z. Yoo ere leqaected to withdraw 
fran the F M K II Beseter far approval 
in .•'•••!•"<• with pereejrepn 1. eH 
leguletiaiia that bar* not yet been 
pubttshedtothoFeoenlbiietarand -
that any be withdrawn under ensong 
procedures of th* Office of tht Federa l 

rjjj90Qf ;—.«—i4i.t.ly j ^ the cgjg of env 
rsaulsDbnf that neve rjoen subinittod to 
the Federal l i | ioei I  m a n n e r/ 
'" "  lrm m"f "***. * —jwlatlmn tn (ha t 
th* Dtracmr may oantidar whether an 
amapdontDlbataqninmastsaKom 
above iinr/be appropriate. 

& Pending oomplaDJOB of a leview, 
. •u i in^Pi i HII M Owl—mi regulatory , 
aanagamam will cimUnua to apply. 

s. Tba tarm "ragnlatios" in thia 

In faction 1(a) of Executive Order 
12281. ocapt that it indudee -
ragnlerlnna related to agency 

m the Federal lagistar. 
IFK Doc O-lMl Fllsd 1-22-U: ltOJ pml 

Memorandum For DM Head* and 
1 nlng niaili n * i1|«ai in n irrBm l I n 
Section Kd) of Execenv* Ordar UXM 
From Laon £ Penette . Doactor. 
Subject: Regulatory Review. 

1. In* raaninmant* aat out abo** do 
not apply to regnJanoc* dut must be : 
issued bnmediBte)y becauaa of a 
statutory or judicial deadline. Pleeea 

r the Dlieuuir promptly of my n c h 

4. IT there era other regulations that 
you beam* should not be-eubject to 
these leuuiiouiouU. pleeea notify the 
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ATTACHMENT E - l 

TO: Bruc e 
FROM: Cind y 

cc: Lind a 

RE: Hughe s Bil l Heatii g 

DATE: Februar y 24 , 199 3 

I t i s clea r fro a you r writte n statements . an d a y ora l 
statements t o th e aedi a tha t ou r position s differ . Th e 
Commissioners hav e bee n invited , no t required , t o test i f y a t th e 
hearing. N o agency positio n ha s been requested , no r i s appropriat e 
in l igh t o f th e fac t tha t ther e i s n o consensu s o n thi s aatter . 

B i l l Patrie , himself , tol d Lind a tha t th e Coaaitte e di d no t 
care whethe r ther e wa s on e stateaea t o r ault ipl e stateaent s b y th e 
Commissioners. B e underscore d tha t th e Committe e i s invitin o th e 
Commissioners t o test i fy , no t subpoenain g the m t o test i fy . A s yo u 
are aware , Mr . Brook s sen t liire e persona l ' invitat ions. " 

Consequently, i t i s u p t o yo u whethe r yo u tw o wan t t o mee t t o 
discuss you r individua l stateaents . 

In sum , ther e i s n o agenc y posit ion . 
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ATTACHMENT E - 2 

February 19 , 199 3 

Ms. Cindy Daub 
Copyright Royalty tribunal 
1825 Connecticut Avenue, H.W. 
Suite 918 
Washington, D.C . 2000 9 

Dear Hs . Daub : 

The Subcommitte e o n Intellectua l Propert y an d Judicia l 
Administration o f th e Hous e CcBmitte e o n th e Judiciar y i s plannin g 
to hol d a  hearin g o n H.R. 897 , th e •Copyrigh t Refor m l e t o f 1993. " 
The hearing v i l l b e held Marc h 3, 1993 , a t 10:0 0 a.m. , i n Roo m 2325 
Raybuzn Hous e Offic e Building . 

Ton ar e invite d t o appea r an d test i f y befor e th e Subcommitte e 
at th i s hearing . 

your prepare d statemen t shoul d b e submitte d fo r entr y int o 
the record . W e also as k tha t yo u submi t a  one—pag e summary . Yo u 
v i l l b e invite d t o mak e a n ora l presentatio n an d answe r an y 
questions th e Subcommitte e member s migh t have . I t i s requeste d 
that yo u compl y v i t i th e enclose d 'Hotic e t o Witnesses " an d submi t 
the copie s o f you r prepare d statemen t t o th e Subcommitte e o n 
Inte l lectual Propert y an d Judicia l Administration , 20 7 Canno n 
House Offic e Building , Washington , D.C . 2051 5 b y Marc h 1 , 1993 . 

If yo u hav e an y questions regardin g thi s invitation , pleas e d o 
not hes i tat e t o contac t th e Committee . 

Sincer 

BROOKS 

Enclosure 

%r**S 
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APPENDIX 3—LETTE R FRO M CIND Y DAUB , CHAIRMAN , COPYRIGH T ROYALT Y 
TRIBUNAL (WIT H ATTACHMENTS) , T O HON . WILLIAM  J . HUGHES , 
CHAIRMAN, MARC H 26 , 199 3 

Honorable Williaa J. Hughes 
Chairman, Subcommittee on Intellectual 
Property and Judicial Adainistration 

Room 341, Cannon House Office Building 
Washington, D.C. 20515-3002 

Dear Chairman Hughes: 

I am pleased to submit this letter and the Copyright Royalty 
Tribunal's hearing data as requested. My letter and the hearing 
data are to be inserted at the conclusion of my remarks as part of 
the record. At the outset it should be noted that hearings 
represent only a portion of the Tribunal's work. 

The enclosed Dockets describe activities surrounding each 
hearing and importantly reflect the number of motions and literally 
hundreds and hundreds of pages of legal briefs which are filed.. 
Each Commissioner must read, study and evaluate these numerous 
filings before an oral hearing is held. Paper hearings equally 
require the evaluation of voluminous, documents before 
determinations can be rendered. 

The Tribunal bald 52 days of oral hearings for distribution 
and rate adjustments for Cable, Satellite and Public Broadcasting 
during the last three years. Hearings initiated during one fiscal 
year can often be continued through the next fiscal year. In the 
case of 1992 Adjustment for Public Broadcasting Rates and Terms, a 
paper hearing vas held from June through December 7, .1992. 

The Tribunal also makes cost of living adjustments to the 
Noncommercial Broadcasting Royalty Rate (annually), and the 
Mechanical Royalty Rate (every two years). 

Much of the Tribunal's work involves the role of 
facilitator/mediator for the claimants. It can be said that the 
ultimate goal for the Agency is to encourage universal settlement 
among the various parties. This prevents protracted hearings 
before the Tribunal. The Tribunal's precedents and our active role 
have been the impetus for many of the rate and distribution 
settlements just before the scheduled hearings. Whan all efforts 
tall tor voluntary settlements, oral hearings take place aa a last 
resort. 
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Rate adjustment and distribution proceedings are just a part 
of the substantial workload of the Tribunal. Each year, the 
Tribunal also processes approximately BOO cable claims, and 200-250 
satellite claims. As of 1993, the Tribunal also processes DAFT 
claims. 

In the case of DART, the Tribunal issued Interim Regulations 
to implement the Audio Home Recording Act of 1992 after numerous 
meetings with affected parties, and notices to the Federal Register 
for comments and replies. 

Since actual hearings comprise just a small portion of the 
Tribunal's work, I look forward to hearing from you if you need 
additional information. 

Sincerely, 

flL2-#u-o6*-'• 
Cindy Daubf 
Chairman 

Enclosure 
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89-2-87CD DOCKET STATEMENT 

1987 CABLE DISTRIBUTION PROCEEDING COHHENCED IN OCTOBER 1988, 
HAS COHPLETED HARCH 1990. 

Category 

SUMMARY OF ACTIVITY 

Number of Pagea 

Devotionals 
Direct Cases 
Oral Hearing Transcripts of Phase I 
Direct Cases - Rebuttal 
Oral Hearing - Rebuttal Transcripts 
Proposed Findings 
Reply Findings 
Final Determination 

Music 
Direct Cases 
Oral Hearing Transcripts 
Direct Cases - Rebuttal 
Oral Hearing - Rebuttal Transcripts 
Proposed Findings 
Reply Findings 
Final Determination 

2113 
232 

69 
217 

64 
112 
22 

526 
730 
268 
300 
148 
56 
29 

Actual number of pages of briefs for each category is Indicated 
throughout docket. 

FILING DATE PARTY 

Motion 

ORDER 

Comment 

Comment 

Comment 

Letter 

Order 

10/28/88 

10/31/88 

11/03/88 

11/07/88 

11/10/88 

11/15/88 

12/7/88 

SESAC 

Tribunal 

JSC 

PS 

Devotional 
ASCAP/BMI 

Christian 
TV Corp 

CRT 

SUBJECT/DESCRIPTION 

To accept 1987 late claim 

Requesting Comments on 10/28 
Motion Re: SESAC due 11/10/88 

Oppose SESAC's 10/28 Mtn. 
for Leave. 

On 10/28/88 Mtn. of SESAC 

On 10/28/88 Mtn. of SESAC 
(See 87 Jukebox File) 

Robert Kennedy will 
represent 

Addl Comments on 12/22 
re: SESAC late filed claim 
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Title 

Hotice 

Comment 

Comment 

Comment 

Comment 

Comment 

:omment 

Comment 

Comment 

Comment 

Comment 

Comment 

Comment 

Comment 

Comment 

Comment 

Supplement 

Petition 
Consents 

Date 

02/01/89 

2/9/89 

3/11/89 

3/20/89 

3/22/89 

3/22/89 

3/23/89 

3/23/89 

3/23/89 

3/23/89 

3/23/89 

3/23/89 

3/23/89 

3/23/89 

3/23/89 

3/23/89 

3/21/89 

3/24/89 
3/24/89 

Party 

CBT 

CTC 

Multimedia 

PTL 

OTCH 

CBN 

ITM, Ine 

OREA 

BMI 

ASCAP 

Canadian 

NAB 

PS 

JS 

PBS 

NPR 

PBS 

1st Century 
1st Century 

Xotlce 

Letter 

3/30/89 

4/4/89 

CRT 

PBS 

Content 

3/23/89 deadlin* for 
notification of controversy 
(Notice dated 1/26/89) 

Controversy 4 Intent to Part 

Controversy 4 Intent to Part 

Controversy 4 Intent to Part 

Controversy 4 Intent to Part 

Controversy 4 Intent to Part 

Controversy 4 Intent to Part 

Controversy 4 Intent to Part 

Controversy 4 Intent to Part 

Controversy 4 Intent to Part 

Controversy 4 Intent to Part 

Controversy 4 Intent to Part 

Controversy 4 Intent to Part 

Controversy 4 Intent to Part 

Controversy 4 Intent to Part 

Controversy 4 Intent to Part 

Supple.to Stmt of Contro/3/23/89 

leave to file comments 
Contoversy 4 Intent to Part 

Decl.of Contro (4/3) 4 
request for comments on part dist 
(Order signed 3/27/89) 

Wellbery to replace Weiss on 
mailing lists 
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Title 

Comments 

Comments 

Date 

4/10/89 

4/11/89 

Joint Comment 4/14/89 

FR Notice 

Letter 

Letter 

Letter 

Comments 

4/24/89 

4/24/89 

5/8/89 

4/24/89 

5/12/89 

Party 

Multimedia 

PS 
ASCAP 
BMI 
JS 
Canadian 
NAB 
PBS 
Devotionals 
CTC 
ITM OREA KFCB 

Phase I parties 

CRT 

Acemla 

Grammont Grange 

ACEMLA 

BMI, ITM, OREA 

Content 

1001 87 CD distribution 

lOOt 
100J 
1001 
1001 
1001 
1001 
1001 
100-951 
551 (vithhol: 451) of Devos 
751 of Devos 

1001 

Phase I settlement & 
partial distribution 
(Notice datec 4/18/89) 

Reached Settlement 

Richard Campsnelli 
representing ITM, oral 
Roberts &  Century 

Letter withdrawing Claim 

Procedural schedule for 
KFCB, CTC, MPAA 87CD proceedi.-.g. 
0TGH, ASCAP PBS 
Inspriation Network 
Multimedia, CBN 

ORDER 

Motion 

Comments 

6/8/89 

5/15/89 

6/23/89 
5/30/89 
6/29/89 
5/28/39 

CRT 

PS 

NAB 
Devotional 
BMI 
ASCAP 

Phase II Schedule 

Motion to chc.-.ge schedule 

Support of PS motion to 
change sche:ule 

Letter 7/12/39 P3S 

ORDER 7/12/89 CRT 

Notice of new counsel -
Thomas Olson 

Phase II Schedule change 
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Title 

Hot Ion 

Request 

Letter to 
OTGH & TIN 

Opposition 

Letter 

Response 

Opposition 

ORDER 

Settlement 
In Phase II 

Settlement 
In Phase II 

Settlement 
In Phase II 

Direct 
Case 

Direct 
Case 

Direct 
Case 

Direct 
Case 

ORDER 

Date 

8/00/89 

08/15/89 

08/23/89 

08/23/89 

08/23/89 

08/29/89 

08/30/89 

09/01/89 

09/11/89 

09/15/89 

09/15/89 

09/20/89 

09/22/89 

09/22/89 

09/28/89 

09/29/89 

OTGH & TIN 

Content 

To Disqualify Counsel-
Gammon & Grange for 
conflict af interests. 
(Supplemental Certificate 
of Service filed 8/8/89) 
(DEHIED by CRT ORDER 9/1/89) 

Hlnority Devo's Request to File Comments 
on Hotlor. to Disqualify 

Tribunal 

OTGH & TIN 

Tribunal 

0TGH/TIN 

0REA/ITN/KFCB 

Tribunal 

HlnorltyDevos 

Letter directing OTGH and 
TIN to respond by 8/30/89 
re: Hotion of 8/4/89 

Opposition to Request to 
File Comments on Hotion 

Letter ordering 0REA & ITM 
to respond by 8/30/89 

Correcting typo in Hotion 
to Disqualify (8/4/89) 

Opposition to Hotion to 
Disqualify (8/4/89) 

Order DENTING OTGH and TIN 

Letter stating that Hlnority 
Devotlonais have reached a 
Settlement 

PBS 4 Prog.Sup. Settlement Agreement 

HPAA, NAB & 
Multimedia 

Settling Devo 
CTC 

BHI 

ASCAP 

Settling Devo. 
Claimants 

Tribunal 

Settlement Agreement 

Phase II direct Case 
213 PGS 

Phase II direct Case 
318 PGS 

Phase II direct Case 
208 PGS 

Amended direct Case 

CRT Order Rescheduling 
Hearing Schedule to 
10/25-27/39 
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Title 
Notice 

Hotion 

ORDER 

Hotion 

Motion 

Oral 
Hearing 

:;te Party 
•3/01/89 ASCAP 

•:/04/89 Settling Devo 

ORDER 3/05/89 Tribunal 

Objections :/06/89 BMI 

Response :/13/89 ASCAP 

Response ': /13/89 CTC 

•3/17/89 CRT 

Amendment 

ORDER 

Oral 
Hearing 

•:/19/89 

•3/24/89 

•3/25/89 

CTC 

CRT 

•:.''25/39 ASCAP 

:.'25/39 3MI 

t/26/89 

Content 
Represented by B. Korman 
F. Koenigsberg 

Motion to Strike portion 
of Direct Case for CTC 
Order dated 10/17/89 

Rescheduling Rebuttal case 
12/11-19 

Pre-Hearing Objections 
to Ph II Direct Case of 
ASCAP filed 9/22/89 
Overruled by CRT Order 
dated 10/17/89) 

Response of ASCAP to Pre-
Hearing Objections of 3MI 

Response of CTC to Settling 
Claimants "Hotion to Strike" 
dated 10/4/89 

Order Ruling on Settling 
Devotionals 29 Objections 
to CTC 

Amendments to Objections of 
the Settling Devotionals 

Overrules BMI 10/6 
Objections 

Transcript of Hearing of 
•87CD Phase II : 
Witnesses: 

Dr. David W. Clark, 
Donald HacAllister, 
Thomas A. Larson 

Pre-Hearing Objections 1 
Motion to Strike Direct 
Case of 3MI 

Motion to Compel ASCAP to 
Produce Underlying documents 

Transcript of Hearing of 
'87CD Phase II: 
Witness: 

Robert Kennedy 

Response : -27/39 ASCAP Response to Motion of 10/25 
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Title 
Response 

OBDEB 

Filing 

OBDEB 

HEARING 

Filing 

Filing 

Filing 

Rebuttal 

Rebuttal 

Comments 

Letter 

Letter 

Letter 

Motion 

Date Party 
To7?7/89 BUI 

10/27/89 CBT 

10/30/89 Copyright 
Office 

11/01/89 CBT 

tl/01/89 CBT 

11/10/89 BHI 

11/15/89 ASCAP 

11/15/89 BMI 

11/17/79 CTC 

11/17/89 SettlingDevo's 

11/20/89 BMI 

11/20/89 ASCAP 

11/21/89 ASCAP 

11/22/89 ASCAP 

11/22/89 SettlingDevo's 
CSDC) 

Content 
Response to 10/25 Pre-Hearlng 
Objection of ASCAP 

Tribunal orders a Pre-Hearlng 
Conference re: Pleadings of 
ASCAP and BMI 

t Breakdown of 1987 Cable 
Rbyality Fees 

Tribunal orders ASCAP & BHI 
to furnish additional doc's. 
4 Reschedules Music Direct 
Case to Dec. 14,15,18,19.20 
1 Rebuttal date to be Issued 
at a later time. 

Transcript of Prehearing 
Conference 

Additional underlying docu­
ments agreed to at 
Pre-Hearlng Conference 

Additional documents in 
accordance with pre-hearing 
understanding 

Revised Exhibits B-8, B-9, 
B-10, B-11, and B-12 

Phase II Rebuttal Case of 
Christian TV Corp. 30 PGS 

Ph. II Rebuttal Case 39 PGS 

Comments re: BHI Notion 

Letter stating that neither 
ASCAP nor BMI was renewing 
motions of 10/25 

Information' copy of letter 
to BHI providing additional 
reports for 53-station 
survey 

Copy of letter to Charlie 
Duncan from Bennett Lincoff 
with quarterly detail reports 

Motion to Strike Rebuttal 
Case of "CTC (See CRT Order 
of 11/29) 

c*/'* 
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Title 

Motion 

Filing 

ORDER 

Response 

ORDER 

Filing/Ltr. 

Oral 
Hearing 

Oral 
Hearing 

ORDER 

Response 

Oral 
Hearing 

Date 

11/22/89 

11/27/89 

11/27/89 

11/28/89 
Rec'd 
12/07/89 

11/29/89 

12/04/89 

12/04/89 

12/05/89 

12/05/89 

12/06/39 
Sec'd on 
12/07/39 

12/14/89 

Party 

SettlingDevo's 
(SDC) 

ASCAP 

Tribunal 

CTH 

Tribunal 

BMI 

Tribunal 

Tribunal 

Tribunal 

Set'lingDevo's 

Tribunal 

Content 

Motion for Further Partial 
Distribution of Devotional 
Award 

Corrected Phase II Direc-
Case (Orig. 9/22/89) 

Order Directing Further 
Partial Distribution of 
Fund for Devotional Claia. 

Response to CTC Motion t: 
Strike Rebuttal (11/22) 

Order re: 10 Objections :: 
Settling Devotionals (11 12) 

Revised Direct Case 

Hearing Transcript of 
Devotional Rebuttal/Phase II 
Witnesses: 

Dr. Daviw W. Clark 
Christina Moldenhauer 
Bruce Jacobs 
Ann K. Ford 

Hearing Transcript of 
Devotional Rebuttal/Pha3e II 
Witness: Robert Kennedy 

Order setting Music Hearing 
schedule 

Response to rulings of C?~ 
requiring additional infe. 

Hearing Transcript of Huz.z 
Direct Case Phase II 

Oral 
Hearing 

Oral 
Hearing 

12/15/89 

12/18/89 

Tribunal 

Tribunal 

Witnesses: 
Gloria Messinger 
Dr. Peter Boyle 

Hearing Transcript of BMI 
Witnesses: 

Hearing Transcript 
BMI Witness: 
Robert Ahrold 
Marvin 3erenson 
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Title 
Filing 

Filing 

Comments 

Date Part; 
15720/89 etc 

12/20/89 Set'l Devo's 

12/29/89 ASCAP 

Sunshine Act 01/03/90 Tribunal 
Meeting 

FR NOTICE 01/08/90 Tribunal 

Filing 

Filing 

Filing 

Motion 

Filing 

01/10/90 

01/10/90 

01/10/90 

01/12/90 

01/12/90 

ASCAP 

BMI 

Set'l Devo's 

CTC 

CTC 

Filing 

Filing 

01/12/90 BMI 

01/16/90 BMI 

Filing 01/17/90 ASCAP 

Oral 01/18/90 Tribunal 
Hearing 

Offer of 01/18/90 BMI 
Proof 

Content 
Phase II Proposed Fi.-.dings 
of Fact A Conclusions of Law 
27 PGS 

Phase II Proposed Findings 
of Fact & Concluslor.5 of Law 
37 PGS 

Comments Regarding Confi­
dential Info, in BM: ZX. X-1 

Adjudication of Dev:-.ional 
Claimants category ::* 87 CD 

Closed Sunshine Act *tg. 
1/17/90 

Ph. II Rebuttal Cass 55 PGS 

Ph. II Rebuttal Cass 213 PGS 

Reply Findings and 
Conclusion of Law 3- PGS 

Motion for Acceptancs of 
Late Filing 

Reply to Settling Devo's 
Proposed Findings ar.i 
Conclusions of Law ::2/20) 

Additional Information re: 
Direct Case as requested by 
Tribunal at hearing 

Results of BMI Tltls-by-
Title Analysis Requested 
by Tribunal 

Corrected copy of A-TAP's 
Rebuttal Case 

Phase II Rebuttal Hearing 
ASCAP & BMI 
Witnesses: 
Gloria Messenger 
Dr. Peter Boyle 

Offer of Proof—MOT A PART 
OF THE RECORD 
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Title Date Party 

Oral 01/19/90 Tribunal 
Hearing 

Motion OT/26/90 CBN 

Notice 02/07/90 Tribunal 

Filing 02/09/90 ASCAP 

Filing 02/09/90 BMI 

Request 02/15/90 CTN 

Request 02/16/90 SDC 

Filing 02/16/90 ASCAP 

Filing 2/16/90 ASCAP 

Filing 02/16/90 BMI 

Fed.Reg. 02/16/90 Tribunal 

FR NOTICE O3/3O/9.O Tribunal 

FR 
CORRECTION 0«/l6/90 Tribunal 

Content 

Phase II Rebuttal Hearing 
(ASCAP & BMI) 
Witnesses: 
Alan H. Smith 
David E. Black 
Marvin L. Berenson 

Motion for Further 
Devotional Distribution 

Certification of Sunshine 
Act Meeting to be held 2/22 
(Notice Dated 2/5/90) 

Proposed Findings of Fact 
& Conclusions of Law 70 PCS 

Proposed Findings of Fact 
4 Conclusions of Law 78 PGS 

Request for Immediate 
Distribution of 87CD <;o Devo's 

Waive of right to appeal. 
Request immediate distribu­
tion of 87CD Royalties 

Reply Finding of Fact 4 
Conclusions of Law 

(Proposed Findings Table 
of Contents Filed 
Separately 2/16/90) 

Reply findings of Fact 4 
Conclusions of Law 

Notice of Final determina­
tion of Devotional Claimants 
Controversy (Dated 2/9/90) 
22 PGS 

Notice of Final Determina­
tion of Music Controversy 
(Notice dated 3/27/90) 
29 PCS 

Corrections to 3/30/90 
Notice 
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1989 CABLE BATE ADJUSTMENT 

CATA/HCTA CABLE SYNDEX DOCKET 
89-S-CBA 

This proceeding began in May 1989 and "**n*l7nim1 through March 1991. 

SUMART OF ACTIVITY 

Category 

Direct Cases 
Oral Bearing Transcripts ot Phase I 
Rebuttal Cases 
Oral Bearing Rebuttal Transcripts 
Proposed Findings 
Reply Findings 
Final Determination 

Number of Pages 

320 
533 

71 
165 
153 
1*2 
47 

Actual number of pages ot briats tor each category is indicated throughout 
docket, shown in italics. 

FILING 

Petition 

NOTICE 

FED. REQ. 

Petition 

NOTICE 

Notion 

Supplement 

Supplement 

Comments 

DATE PART Y 

5/26/89 CAT A 

6/6/89 C M 

6/9/89 CRT 

6/15/89 HCT A 

6/16/89 CRT 

6/27/89 Progra m 
Suppliers 

7/5/89 

7/12/89 NA B 

Program 
Suppliers 

7/14/89 NA B 

7/19/89 ASCA P 

SUBJECT/DESCRIPTION 

Petition to waive rule 4 to 
initiate cable rate adjustment 

Request for comments 

CATA Petition to Eliminate 
Syndex; comments due 7/24/89 

Petition to adjust cable rate 

Request for comments on CATA t 
HCTA petitions for syndex 
adjustment - Due 8/1/89 

Motion to Dismiss Petitions 

Supplement to Motion of 6/27/89 

Comments re HCTA & CATA 
petitions in support of 
Program Suppliers Notion 

Attachments to 7/12/89 Comments 

Support of HPAA Notion to 
Dismiss. 

70-857 0-93-16 
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ORDER 

Motion 

Statement 

OBOBR 

Consents 

Coaaenta 

Coaaanta 

Coaaenta 

Coaaanta 

Coaaenta 

Coaaanta 

Coaaanta 

no. RM. 

Coaaenta 

Petition 

Petition 

pin. u s . 

notice 

s/a/a* 

8/11/89 

8/11/89 

•/!«/•» 

9/6/89 

9/6/89 

9/6/89 

9/6/89 

9/6/89 

9/6/89 

9/6/89 

9/7/89 

t/l9/B9 

9/15/89 

1/2/90 

1/2/90 

1/4/90 

1/25/90 

2/8/90 

Program 
Suppliers 

MCTA 

ASCAP 

Prograa 
Suppliers 

CATA 

BNI 

Joint Sports 

PBS 

HCTA 

Prograa 
Suppliers 

RPR 

CATA 

NCTA 

CRT 

PBS 

Paul Gliat 

Requesting Additional coaaenta 
Due 9/1/at 

Motion for Extension of Tiae 
(Granted by CRT Order of 8/14/89) 

Statement - Request for Tiae 

Extending eaaaant period of 
•/•/•• order to »/«/•» 

Additional Comments re 
Petitions of NCTA * CATA 

Supplement to Comments 
of 9/6/89 

CRT Denies CATA/MCTA Motions 
for laaediate Hearings 

Statement in support of 
Prograa Suppliara Coaaanta 

Petition to Initiata Cable TV 
Copyright Royalty Paa Adjustment 

Resubmission of Petition to 
Initiata Rata Adjustment Proceeding 

Botioa of coaaeaoeaeat of 
Proceedings 

Notice of Intent to Participate -
Adjustment of the Syndicated 
Exclusivity Surcharge 

Coaaanta against oral hearings in 
the Syndicated Excluaivity 
Proceedinge• 
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Comments 2/8/90 ASCAP, BUI, Comments in favor of Oral Hearings 
SESAC in Syndicated Exclusivity 

Proceedings 

Conaenta 2/8/90 Cohn t Morks 

Comments 
in 

Notice 

Notice 

2/8/90 

2/8/90 

2/8/90 

PBS 

NAB 

Joint Sports 

Comments 

Comments 

2/8/90 

2/8/90 

2/8/90 

NCTA 

CATA 

NPR 

Comments 

Notice 

OBOES 

Motion 

Motion 

Motion 

2/8/90 

2/8/90 

2/14/90 

2/26/90 

2/28/90 

3/2/90 

Program 
Suppliers 

Canadian 
Claimants 

aa 
Program 
Suppliers 

ASCAP 
BHI 
SESAC 

NCTA 

Notice of Intent to Participata 

Comments in Favor of Oral Hearings 

Syndicated Exclusivity Proceedings 

Notice of Intent to Participate 

Comments in Favor of Oral Hearinga 
in Syndicated Exclusivity 
Proceedings. 

Comments Against Oral Hearings in 
the Syndicated Exclusivity 
Proceedings. 

Comments Against Oral Hearinga in 
the Syndicated Exclusivity 
Proceedings. 

comments in Favor of Oral Hearings 
in Syndicated Exclusivity 
Proceedings. 

Comments in Favor of Consolidating 
Oral Adjustment Hearings 

Notice of Intent to Participate in 
Syndicated Exclusivity Proceedings 

Bet Bearing schedule 

Motion for Extension of Procedural 
Dates - Requests May IS, 1990 

Motion of ASCAP, BMI and SESAC 
for Clarification of 2/14/90 
Order by CRT 

Response to Motion for Extension 
of Procedural Dates 
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Motion 

Supports 
Motion 

Opposition 
to Motion 

Raply 

Opposition 

Motion 

3/7/90 

3/8/90 

3/9/90 

3/12/90 

3/12/90 

3/14/90 

Joint 
Sports 

PBS 

HCTA 

Music 
Claimants 

Program 
Suppliars 

Music 
Claimants 

Rasponse 3/16/90 HCTA 

Notice 

Motion 

Reply 

order 

order 

Order 

Direct Case 

Statement of 
Position 

Prehearing 
Statement 

3/16/90 

3/23/90 

3/23/90 

3/14/90 

3/14/90 

3/10/90 

4/23/90 

4/23/90 

4/23/90 

HCTA 

Joint 
Sports 

Joint 
Sports 

CM 

CRT 

CRT 

JtSCAP, 
BMI C SZSAC 

PBS 

Joint Sports 

Motion to Delete Issue 

Supports Motion by ASCAP, BMI, 
and SBSAC for clarification of 
2/14/90 Order by CRT 

Opposition to the Music Claimants 
Motion for Clarification 

Reply of the Music Claimants 
to Comments of NCTA 

Opposition to Request for 
Suspension of Surcharge and for 
Retroactive Effective Data 
Motion for Leave to File Reply 
to NCTA*s Opposition to 
Motion for Clarification 

Rasponse of the National Cable 
Television Association, Inc. 
to Joint Sports Claimants' 
Motion to Delete Issue 

Notice of Addition to Service List 

Motion of the Joint Sports Clainant: 
for Leave to File Reply to 
NCTA Response 

Reply of Joint Sports Claimants 
to JCTA Response 

Maw Procedural Dates 

Procedures for Proceeding 

CRT denies motion of Joint Sports 
and findings requested by HCTA 

24 Pages 

7 Pages 

€ Pages 
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Direct Case 

Memorandum 
of Law 
t Direct 
Case 

Statement 

Direct Came 

ORDER 

notion 

Opposition 

4/23/90 

4/23/90 

4/23/90 

4/23/90 

4/23/fO 

5/2/90 

5/4/90 

WAB 

Program 
Suppliers 

ASCAP, 
H I a SKSaC 

Joint 
Cable 
Parties 

car 

PALM^raa 
Suppliers a 
Music 
Claimants 

Joint 
Casio 
Portias 

4 Pages 

Supports direct case of Music 
Claimants 

134 Pages 

Support of Program Suppliers• 
memorandum of Law 

164 Pages 

Bearings Conanee Bay a, », 10, 
17 4 la 
Prehearing Objections and 
Motion to Strike 11 Pages 

Opposition to Prehearing Objections 
and motion to Strike 21 Pages 

5/4/»0 

Oral Bearing 
Transcript 

Oral Bearing 
Transcript 

NOTICE 

Oral Bearing 
Transcript 

Brief 

5/8/90 

5/9/90 

S/10/S0 

5/17/90 

5/31/90 

arm 

BCTA 
MPAA 

can 

Music 

MPAA 

ASCAP, 
BMI a 
SESAC 

Copyright owners' objection* 
overruled and the Motion to 
Strike ia Denied 

•fitness -  Setb Davidson 

Witness 
Witness 

Setb Davidson 
Stanley Besen 

Requests cements whether hearings 
ahould consider blackout only or 
also cost of living adjuatatent and 
adjustment of 3.73 

Witnesses - Peter Boyle 
David Black 

Witness - Marsha Kessler 

Responding to questions by CRT 
during the hearings 
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Statement 

Comments 

Position 
Paper 

Comments 

5/31/90 

5/31/90 

5/31/90 

5/31/90 

BAB 

Program 
Suppliers 

Turner 
Broadcasting 
System, Inc. 

BAB 

Comments 

Rebuttal 
CM 
t 

Letter 
Daub 

5/31/90 CAM 

5/31/90 Joint 
Cable 
Parties 

5/31/90 Program 

Suppliara 

OBOBB 

Lattar 
Daub 

Oral Bearing 
Transcript 

Proposed 
Findings 

Proposed 
Findings 

«/«/»0 

6/12/90 

6/13/90 

6/29/90 

6/29/90 

car 
Joint 

Cabla 
Partlas 

Cabla 
HPAA 
HPAA 

Joint 
Cabla 
Parties 

Program 
Suppliers 

Statement in lieu of rebuttal case 

Comments regarding past bearing 
and answers to questions 

Position Paper on tha Copyright 
Royalty Tribunal's Batlonal 
Rights Questions 

Comments of I U regarding a 
"Batlonal Rights" Surcharge 

Further Information on tha national 
program rights issue 

Rebuttal Case and also Memorandum 
on tha Batlonal Rights Issue 

34 Pages 

Lattar addraaaad to Coamlaslonar 

answering quastion whathar Program 
Suppliara argued in FCC a ayndax 
rulemaking for tha 35-mile zona or 
tha Crada B Contour... 

Modification of Bearing Schedule 

Latter addressed to Commissioner 

in response to 5/31/90 letter from 
Program Suppliers to Commissioner 
Daub 

Jtehnttal Bearing Transcript 
Witness - Gregory Klein 

- Stanley Besen 
- Marsha Kesslar 

Proposed Findings ot Fact and 
Conclusions ot Law by tha 
Joint cabla Parties 50 Pgs. 

Proposed Findings of Fact and 
Conclusions ot Law by the 
Program Suppliers 62 Pgs. 



481 

Supplemental 
Proposed 
Findings 

Proposad 
Findings 

Post-Baaring 
Statements 

Reply 
Proposad 
Findings 

Reply 
Findings 
ot Fact 

Reply 
Findings 
ot Fact 

Reply 
Findings 
ot Fact 

Supplemental 
Reply 
Proposed 
Findings 

Reply 
Findings 
t Conclusions 

6/29/90 

6/39/90 

6/29/90 

7/9/70 

7/9/90 

7/9/90 

7/9/90 

7/9/90 

7/9/90 

Tomer 
Broadcasting 
System, Inc. 

ASCAP 
ami, 
SXSAC 

Joint 
Sporta 

Joint 
Sporta 

ASCAP, 
BHI, 
SESAC 

Joint 
Cable 
Parties 

Program 
Suppliers 

Turner 
Broadcasting 
System 

BAB 

ORDER 

FIBAL RULE 

FED. BBS.. 

7/18/90 

8/9/90 

• /K/tO 

COT 

Turner Broadcasting System, Inc. 
Supplemental Proposed Findings 
ot Fact and Conclusions ot Law 

14 Pgs. 

Proposad Findings ot Fact and 
Conclusions ot haw ot ASCAP, 
BK1 and SESAC 21 Pgm. 

Post-Bearing Statement ot the 
Joint Sporta Claimants 6 Pgm. 

Reply ot the Joint Sporta 
Claimants 15 Pgm. 

Reply Findings ot Fact and 
Conclusions of Law ot toe 
ASCAP, BHI < SXSAC 14 Pgm. 

Reply Findings ot Fact and 
Conclusions ot Law by the 
Joint Cable Parties 65 Pgs. 

Program Suppliers' Reply Findings 
ot Fact and Conclusions ot Law 

38 pga. 

Supplemental Reply Proposed Findinga 
of Fact and Conclusions ot Law ot 
Turner Broadcasting System, Inc. 

5 Pgs. 

Reply Findings and Conclusions of 
the national association of 

5 pgs. 

JUimlnatian ot Syndex Surcharge 
Except Grade B Contour Exemption 

Elimination ot Syndicated 
Exclusivity Surcharge Except 
Grade B Contour Exemption 

47 pgs. 

Publish** adjustment of the 
Syndicated exclusivity Bnrohmrga; 
Final Bala; Final oatarmination 
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m . RBB . 11/21/90  CRT 

NOTION 12/28/90 Program 
Suppliers 

•OTZCB 1/17/U C M 

PBD. K M . 1/24/91 C M 

Coaaanta 2/4/91 Joint 
Sports 

Coaaenta 2/25/91 NCTA 

Coaaanta 2/25/91 ASCAP, 
BNI t 
SESAC 

Reply Comments 3/11/91 Prograa 
Suppllara 

raja, HOLS 3/U/91 car 

FED. REG. 3/22/91 CRT 

Published correctio n of tbm wording 
of tbm final role which appeared 
August 16, 1990. 

Notion Raquaatlng Raviaion 
of Proposad Sactlon 308.2(d)(1) 

Requests eaameats oa Prograa 
Suppllara' requested rola 
ehange to olarify wording 
of syndicated exoluaivlty 
surcharge rula. 

Notice of Proposad Rnleaakiag -
Prograa Suppllera purporting to 
olarify wording of Srndex m l * . 
Asks publie to rinaaunt on rula 
change. 

Coaaanta concarning Prograa 
Suppllara' "Notion Raquaatlng 
Raviaion of Proposad Saction 
308.2(d)(1)". 
Coaaanta concerning Prograa 
Suppllara1 "Notion Raquaatlng 
Raviaion of Propoaad Section 
308.2(d)(1)". 

Coaaanta concerning Prograa 
Suppllara' "Notion Requesting 
Revision of Propoaad Section 
308.2(d)(1)". 

Reply Coaaanta on Raviaion 
of Propoaad Saction 308.2(d)(1). 

Aevlsioa of Propoaad Section 
300.2(d)(1) - clarifies wording 
re 35-milm sane. 4 Pmgmm 

Pinal Rale - Revision of Proposed 
Seotion 108.2(d)(1) - elarlflea 
wording re 33-mile sone 
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SATELLITE CAEHIEB DISTRIBUTIONS 

92-2-89,90,91 BCD 
DOCKET STATEMENT 

Proceeding began in December 1990 and continued through Deceaber 1992. 

SUMMARY OF ACTIVITY 

Category Number of Pages 

Transcript of Pre-Hearing Conference 
Comments of Settlement 
Reply comments 
Final Determination 

Actual number of pages of briefs tor each 
throughout docket, shown in italics. 

FILING 

MOTION 

FED.REG. 

COMMENTS 

COMMENTS 

COMMENTS 

COMMENTS 

COMMENTS 

COMMENTS 

COMMENTS 

COMMENTS 

DATE 

12/28/90 

01/17/91 

02/25/91 

02/25/91 

02/25/91 

02/25/91 

02/25/91 

02/25/91 

02/25/91 

02/25/91 

PARTV 

PROGRAM 
SUPPLIERS 

CRT 

SESAC 

PBS 

AS CAP 

BMI 

BROADCAST 

NBA/NHA 

NCAA 

BASEBALL 

43 
90 
25 
42 

category is indicated 

SUBJECT/DESCRIPTION 

REQUEST DECLARATORY 
RULING/ENTITLEMENT 

DECLARATORY RULING 
REQUEST 

STATUS OF NETWORKS/ 
ENTITLEMENT TO ROYALTIES 

STATUS OF NETWORKS/ 
ENTITLEMENT TO ROYALTIES 

STATUS OF NETWORKS/ 
ENTITLEMENT TO ROYALTIES 

STATUS OF NETWORKS/ 
ENTITLEMENT TO ROYALTIES 

STATUS OP NETWORKS/ 
ENTITLEMENT TO ROYALTIES 

STATUS OF NETWORKS/ 
ENTITLEMENT TO ROYALTIES 

STATUS OF NETWORKS/ 
ENTITLEMENT TO ROYALTIES 

STATUS OF NETWORKS/ 
ENTITLEMENT TO ROYALTIES 
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COMMENTS 02/26/9 1 

REPLY COMMENTS 3/11/9 1 

REPLY COMMENTS 3/11/9 1 

REPLY COMMENTS 3/11/9 1 

REPLY COMMENTS 3/11/9 1 

REPLY COMMENTS 3/11/9 1 

NETWORKS 

NETWORKS 

BROADCAST 

PROGRAM 
SUPPLIERS 

BMI 

ASCAP 

STATUS OF NETWORKS/ 
ENTITLEMENT TO ROYALTIES 

SHVA PROVIDES FOR PAYMENT 
OF ROYALTIES TO THE 
COPYRIGHT OWNERS OF 
NETWORKS 

IN SUPPORT OF DECLARATORY 
RULING 

IN SUPPORT OF DECLARATORY 
RULING 

IN SUPPORT OF DECLARATORY 
RULING 

IN SUPPORT OF DECLARATORY 
RULING 

MOTION 

ORDER 

FED.REG. 

03/13/91 

03/12/91 

05/03/91 

ASCAP 

CRT 

CRT 

LATE-FILED PLEADING 

CRT GRANTS ASCAP THE 
MOTION FOR LATE-FILED 
PLEADING 

NOTICE 07 DECLARATORY 
RULING/IN SUPPORT OF 
PROGRAM OWNERS GETTING 
ROYALTIES. 

FED.REG. 

LETTER 

COMMENTS 

COMMENTS 

COMMENTS 

COMMENTS 

05/14/91 

06/21/91 

06/21/91 

06/24/91 

06/24/91 

06/24/91 

CRT 

PBS 
NAB 
CANADIAN 
NPR 

PBS 

ASCAP 
BMI 
SESAC 

BROADCAST; 

PROGRAM 
SUPPLIERS 

ASCERTAINMENT OF WHETHER 
CONTROVERSY EZIST8 

JOINT MOTION FOR 
EXTENSION OF TIME 

INTENT TO PARTICIPATE 

INTENT TO PARTICIPATE 

INTENT TO PARTICIPATE 

INTENT TO PARTICIPATE 
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COMMENTS 

COMMENTS 

COMMENTS 

COMMENTS 

COMMENTS 

COMMENTS 

LETTER 

COMMENTS 

LETTER 

06/24/91 

06/24/91 

06/24/91 

06/24/91 

06/24/91 

06/24/91 

* 06/25/91 

06/26/91 

07/10/91 

ABC 
CBS 
NBC 

JOINT SPORTS 

WFAA TV/ 
A.H. BELO. 

MULTIMEDIA 

TELEREP/ 
COX COMM. 

GANNETT CO., 
INC. 

GANNETT CO., 
INC. 

DBVOTIONALS 

MPAA TO HUGH 

LETTER 

LETTER 

RD.SEO. 

COMMENTS 

COMMENTS 

COMMENTS 

COMMENTS 

COMMENTS 

07/11/91 

07/25/91 

08/02/91 

08/26/91 

09/06/91 

09/06/91 

09/06/91 

09/06/91 

INTENT TO PARTICIPATE 

INTENT TO PARTICIPATE 

INTENT TO PARTICIPATE 

INTENT TO PARTICIPATE 

INTENT TO PARTICIPATE 

INTENT TO PARTICIPATE 

AMENDMENT TO ORIGINAL 
06/24/91 FILING 

INTENT TO PARTICIPATE 

DISCONTENT N/CRT'S 
CC: BOB GARRETT DECISION ENTITLING 

NETWORKS TO GET 
ROYALTIES 

CRT TO 
REMINGTON 

BASEBALL TO 
HUGHES 

CRT 

JOINT 
NETWORKS 

MUSIC 
CLAIMANTS 

PROGRAM 
SUPPLIERS 

PBS 

MULTIMEDIA 

COPY OF MPAA LETTER 

SUPPORTS CRT'S RULING 

ASCERTAINMENT OF WHETHER 
COMTROVEBBT EXISTS 

EXISTENCE OF CONTROVERSY 
6 INTENT TO PARTICIPATE 

EXISTENCE OF CONTROVERSY 
fc INTENT TO PARTICIPATE 

EXISTENCE OF CONTROVERSY 
« INTENT TO PARTICIPATE 

EXISTENCE OF CONTROVERSY 
i INTENT TO PARTICIPATE 

EXISTENCE OF CONTROVERSY 
« INTENT TO PARTICIPATE 
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COMMENTS 

COMMENTS 

COMMENTS 

COMMENTS 

COMMENTS 

COMMENTS 

COMMENTS 

WITHDRAWAL 
OF COMMENTS 

ORDER/LETTER 

COMMENTS 

FED.REO. 

COMMENTS 

09/06/91 

09/06/91 

09/06/91 

09/06/91 

09/06/91 

09/10/91 

09/11/91 

09/19/91 

07/01/92 

07/24/92 

OB/03/92 

08/19/92 

GANNETT 

WFAA 

TELEREP/KTVU 

BROADCASTERS 

JOINT SPORTS 

DEVOTIONALS 

ITM, CRM, 
OREA 

ITM, CRM, 
OREA 

CRT 

COPYRIGHT 
OWNERS 

CRT 

JOINT SPORTS 

EXISTENCE OF CONTROVERSY 
& INTENT TO PARTICIPATE 

EXISTENCE OF CONTROVERSY 
& INTENT TO PARTICIPATE 

EXISTENCE OF CONTROVERSY 
6 INTENT TO PARTICIPATE 

EXISTENCE OF CONTROVERSY 
& INTENT TO PARTICIPATE 

EXISTENCE OF CONTROVERSY 
& INTENT TO PARTICIPATE 

INTENT TO PARTICIPATE 

EXISTENCE OF CONTROVERSY 
& INTENT TO PARTICIPATE 

WITHDRAWAL OF NOTICE 
OF INTENT TO PARTICIPATE 

CONSOLIDATION OF 
PROCEEDING - SENT TO '89-
90 SERVICE LIST 

REQUEST TO CONSOLIDATE 
HEARINGS & SUGGESTED CRT 
AGENDA 

ASCERTAINMENT OF WHETHER 
CONTROVERSY EXISTS 

INTENT TO PARTICIPATE 

COMMENTS 

COMMENTS 

COMMENTS 

COMMENTS 

COMMENTS 

08/24/92 

08/24/92 

08/24/92 

08/24/92 

08/24/92 

JOINT 

PROGRAM 
SUPPLIERS 

ASCAP & BMI 

COMMERCIAL 
BROADCASTERS 

CHRISTIAN 
BROADCASTERS 

INTENT TO PARTICIPATE 

INTENT TO PARTICIPATE 

INTENT TO PARTICIPATE 

INTENT TO PARTICIPATE 

INTENT TO PARTICIPATE 
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COMMENTS 

COMMENTS 

COMMENTS 

COMMENTS 

COMMENTS 

COMMENTS 

08/25/92 

08/25/92 

08/25/92 

08/26/92 

09/15/92 

09/15/92 

PBS 

SESAC 

ITM/ 
ORAL ROBERTS/ 
CORAL RIDGE 

MULTIMEDIA/ 
GANNET, 
HOME SHOPPING/ 
RTVD/TELEREP 

COPYRIGHT 
OWNERS 

BMI & ASCAP 

INTENT TO PARTICIPATE 

INTENT TO PARTICIPATE 

INTENT TO PARTICIPATE 

INTENT TO PARTICIPATE 

NEGOTIATIONS CONTINUE/CRT 
SHOULD DECLARE A 
CONTROVERSY 

CRT SHOULD REJECT JAMES 
CANNING'S SATELLITE 
CLAIM. THEREFORE , A 
PHASE II CONTROVERSY 
EXISTS. 

COMMENTS 

COMMENTS 

COMMENTS 

09/15/92 

09/15/92 

09/17/92 

ORDER 09/17/92 
(faxad and nailed) 

COMMENTS 10/15/9 2 

COMMENTS 10/15/9 2 

COMMENTS 10/15/9 2 

MULTIMEDIA/ 
HOME SHOPPING 
NETWORK 

JOINT 
NETWORKS 

PBS 

CRT 

COPYRIGHT 
OWNERS 

JOINT 
NETWORKS 

PBS 

THESE PARTIES ARE 
PHASE II CLAIMANTS 

DEFER DECLARATION OF A 
CONTROVERSY UNTIL OCT 15 

PREMATURE FOR THE CRT TO 
DECLARE A CONTROVERSY 

IF THBBB IS BO SETTLEMENT 
BY 10/15/92, A 
CONTROVERSY WILL BE 
DECLARED 

PHASE I CONTROVERSY 
EXISTS 

CONTROVERSY EXISTS 

CONTROVERSY EXISTS 
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REPLY 

MOTION 

REPLY BRIEF 

LETTER 

FBD.REQ. 

ORDER WITH 
DIS8EHT 

COMMENTS 

COMMENTS 

10/21/92 

10/23/92 

ORAL BEARING 10/27/92 
TRANSCRIPT 

COMMENTS 11/02/9 2 

COMMENTS 11/03/9 2 

COMMENTS 11/03/9 2 

REPLY BRIEF 11/10/9 2 

11/10/92 

11/12/92 

12/03/92 

12/04/92 

12/11/92 

12/21/92 

PBS 

COPYRIGHT 
OWNERS 

PBS 

JOINT 
NETWORKS 

COPYRIGHT 
OWNERS 

JOINT 
NETWORKS 

COPYRIGHT 
OWNERS 

ABC/VANLIER 

CRT 

CRT 

PBS 

JOINT NETWORKS 
COPYRIGHT 
OWNERS 

SCOPE OF PHASE I AND 
PROPOSING 2-STAGE 
PROCEEDING 

PARTIAL DISTRIBUTION 

10/26/92 WAS PRB-BBARING 
CONFERENCE/2 MOTIONS 
DISCUSSED 43  PCS. 

PBS WILL NOT BE 
PARTICIPATING 

IN SUPPORT OF PBS' MOTION 
OPPOSING 

SETTLEMENT WITH PBS 

SUPPORT OF PBS' MOTION 
OPPOSING A PAY-IN/PAY-OUT 
METHODOLOGY 

DISAGREEMENT REGARDING 
WHAT PRECEDENCE APPLIES 

CORRECTED P. 11 OF REPLY 
OF 11/10/92 

SCHEDULE 

FED.RES. NOTICE OF 
12/03/92 AND THIS ORDER 
WERE MAILED OUT TO THE 
SERVICE LIST. TEE 
SUBJECT WAS THE PAY-
IN/ PAY-OUT METHODOLOGY 
AND ROYALTY PAYMENT FOR 
NETWORKS. 

MOTION FOR PARTIAL 
DISTRIBUTION 

THEY HAVE REACHED A 
SETTLEMENT RE 
DISTRIBUTION 
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12/30/92 CRT 

01/08/93 SPORT S 
R.GARRETT 

FED.REG. NOTICE OF FINAL 
DETERMINATION. 

APPENDIX OF THIS NOTICE 
IS THE ORDER HITS DISSENT 
(SEE 12/4/92) . 42  PGS. 

COLLECTION AGENT IS MAJOR 
LEAGUE BASEBALL 
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1989 CABLE ROYALTY DZSTRIBDTZOB PROCEEDING 

91-2-89CD 

DOCKET 

This proceeding began in February 1991 and continued through Hay 
1992. 

SUMMARY OF ACTIVITY 

Category 

Direct Cases 
Oral Hearing Transcripts ot Phase I 
Rebuttal Cases 
Oral Hearing Rebuttal Transcripts 
Proposed Findings 
Reply Findings 
Final Determination 

mimhar nt Pages 

2766 
4164 

274 
876 
474 
204 

82 

Actual number ot pages ot briefs tor each category is indicated 
throughout docket, shown in italics. 

NOTICE 

FED REG 

NOTION 

ORDER 

Comments 

Comments 

Comments 

CAIB EARTJC SOBJECT/DEBCRIPTZO H 

2/14/91 CRT Ascertainment of Whether 
Controversy Exists Concerning 
Distribution of 1989 Cable 
Royalty Fund 

2/14/91 CRT Ascertainment of Whether 
Controversy Exists concerning 
Distribution of 1989 cable 
Royalty Fund 

2/25/91 Join t Notio n to Commence 1989 Cable 
Sports Proceedings , and to Declare a 

Controversy 

2/27/91 CRT Request for comments from 
interested parties on Notion 
froa Joint Sports to Commence 
Proceedings - Due 3/21/91 

3/21/91 

3/21/91 

3/21/91 

Program Comment s o n Notio n b y Join t 
Suppliers Sport s to commence proceedings. 

NPR 

PBS 

Comments o n Notio n b y Join t 
Sports to commence proceedings. 

Comments o n Notio n b y Join t 
Sports to commence proceedings. 
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Comments 

Comments 

Comments 

Comments 

Comments 

ORDER 

3/21/91 

3/21/91 

3/21/91 

3/21/91 

3/25/91 

3/26/91 

Canadian i 
Claimants 

NAB I 

ASCAP, i 
BMI & 
ASCAP 

Devotional 
Claimants 

CTC 

CRT 

Letter 

Comments 

4/18/91 CT C 

4/18/91 CB N 

Comments on Motion by Joint 
Sports to commence proceedings. 

Comments on Motion by Joint 
Sports to commence proceedings. 

Comments on Motion by Joint 
Sports to commence proceedings. 

Comments on Motion by Joint 
Sports to commence proceedings 

Comments Regarding Existence of 
a Controversy and Notice to 
Participate in Phase I & II. 

CRT denies Joint sports Motion 
to sat April 19 as the date for 
submission of direct eases. 
CRT orders that comments on 
existence of controversy be 
filed by April 19, 1991. 

Notice of Intent to Participate 
in Phase II proceedings in the 
event a controversy arises. 

Comments of CBN on Existence of 
Controversy and Notice of 
Intent to Participate in 
Phase I and II 

Comments 

Comments 

Comments 

4/19/91 ASCA P Comment s on Existence of a 
BMI & Controvers y and Notice of 
SESAC Inten t to Participate in 

Phase I and II 

4/19/91 PB S Comment s of PBS on Existence 
of Controversy and Notice of 
Intent to Participate in 
Phase I  and , i f necessary . 
Phase II 

4/19/91 OTG H Comment s with respect to 
Controversies and Notice 
of Intent to Participate 
in Phase I and, if necessary, 
Phase II 
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Comments 4/19/9 1 Ora l Comment s regarding Existence of 
Roberts Controvers y and Notice of 
Evan.Assn. Inten t to Participate 
ITM & 
CRM 

Comments 

Comments 

4/19/91 Program 
Suppliers 

4/19/91 NA B 

Comments on Existence of 
Controversy and Notice of 
Intent to Participate in 
Phase I and II 

Comments re Existence of 
Controversy and Notice of 
Intent to Participate in 
Phase I and II 

Comments 4/19/9 1 Multi - Comment s re Existence of 
Media Controvers y and Notice of 

Intent to Participate in 
Phase I and II 

Comments 

Comments 

Comments 

4/19/91 Hom e Comment s on Existence of 
Shopping Controvers y and Notice of 
Network Inten t to Participate in 

Phase I and II 
/ 

4/19/91 NP R Comments re Existence of 
Controversy and Notice of 
Intent to Participate 

4/19/91 Canadia n Comment s on the Existence of 
Claimants o f a Controversy and Notice of 

Intent to Participate in 
Phase I and II 

Comments 

Notice 

FED REG 

Comments 

Comments 

4/19/91 

4/23/91 

4/26/91 

5/10/91 

5/10/91 

Joint 
Sports 

CRT 

CRT 

NPR 

AS CAP 
BHI 
SESAC 

Comments on the Existence of 
a Controversy and Notice of 
Intent to Participate in 
Phase I 

Notice commencing 1989 cable 
distribution proceeding 

Notice commenoing 1989 cable 
distribution proceeding 

Comments on Partial Distribution 
of the 1989 Cable Royalty Fund 

Comments on Partial Distribution 
of the 1989 Cable Royalty Fund 
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Comments 

Comments 

Comments 

Comments 

Comments 

Comments 

Comments 

Comments 

ORDER 

ORDER 

Notion 

ORDER 

Comments 

ORDER 

Motion 

5/10/91 

5/10/91 

5/10/91 

5/10/91 

5/10/91 

5/10/91 

5/10/91 

5/10/91 

5/14/91 

Program Comments on' Partial Distribution 
Suppliers of the 1989 Cable Royalty Fund 

6/17/91 

6/18/91 

6/21/91 

6/21/91 

8/12/91 

Multi-
Media 
HSN 

Joint 
Sports 

PBS 

Devo­
tional 

NAB 

Comments on Partial Distribution 
of the 1989 Cable Royalty Fund 

Comments on Partial Distribution 
of the 1989 Cable Royalty Fund 

Comments on Partial Distribution 
of the 1989 Cable Royalty Fund 

Comments on Partial Distribution 
of the 1989 Cable Royalty Fund 

Comments on Partial Distribution 
of the 1989 Cable Royalty Fund 

Comments on Partial Distribution 
of the 1989 Cable Royalty Fund 

Canadian Comments on Partial Distribution 
Claimants of the 1989 Cable Royalty Fund 

CRT CRT orders that 70% of the 
1989 Cable Royalty Fund be 
distributed on May 23, 1991. 

5/14/91 CRT CRT establishes a schedule for 
Phase I in 1989 Cable Royalty 
Distribution Proceedings. 

NAB,PBS, Joint Motion for Extension of 
CC, & NPR Time for Filing Direct Cases 

CRT 

Devo­
tional 

CRT 

AS CAP 
BMI 
SESAC 

Requests comments on joint 
motion for extension of time to 
file Phase I direct cases. 
Comments are due June 21, 1991. 

Concur with Joint Motion for 
Extension of Time 

grants motion of BAB, PBS, CC 
and NPR for Extension of Time 
to File, and Extends other 
Procedural Dates 

Notice of Settlement and Motion 
for Partial Termination of 
Proceeding (Regarding Syndex) 
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Direct Case 

Direct Case 

Direct Case 

Direct Case 

Direct Case 

Direct Case 

Direct Case 

Direct Case 

Letter 

Opposition 

OBOES 

Comments 

Withdrawal 

a/16/91 

8/16/91 

B/16/91 

a/16/91 

a/i6/9i 

a/16/91 

a/16/91 

a/16/91 

8/20/91 

8/21/91 

8/23/91 

MPAA Phase I 

PBS Phase I 

BAB Phase I 

APR Phase I 

Kusic Phase I 
Claimants 

Canadian Phase I 
Claimants 

Joint 
Sports 
Claimants 

Devotional 
Claimants 

Mldlen 

Phase I 

Phase I 

429 Pages 

700 Pages 

231 Pages 

564 Pages 

109 Pages 

354 Pages 

273 Pages 

106 Pages 

Motion 

Letter informing Tribunal of 
copy o f clai m whic h i s 
included in Devotional 
Exhibit No. 2. 

Public Oppositio n of Public Television 
TV Claimant s t o Motio n fo r 

Termination of Proceedings 
with Respect to Syndex Fund 

8/22/91 CRT Requests comments on Joint 
Motion by Program Suppliers 
and Music Claimants, asking 
Tribunal to declare that no 
controversy exists concerning 
syndex portion of the fund. 

Joint Request s further consideration 
Sports b y Tribunal wit h regar d to 

allocation of the Syndex Fund 

8/26/91 HP R NP R withdraws its Written Case 
in the 1989 Cable Royalty 
Distribution Proceeding -
Attaches Stipulatio n o f 
Settlement. 

Program Motio n to Compel - Requests 
Suppliers Tribuna l to issue an 

Order directing NAB to make 
available certain documents. 

8/26/91 




