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“which, or whether either, of the applicants is entitled to receiye
a patent as prayed for;'’ and that as in this case there is only
one applicant, [ have no jurisdiction under the eighth section of
the act of 1836.

The only other case of appeal provided for in the statutes ig
when the application for a patent is rejected ; and as the applica-
tion of Mr. Connison was not rejected, but sustained, I have ng
jurisdiction of the appeal of Mr. Pomeroy, who is not an appli-
cant.

Believing that I have no jurisdiction in this case, and that Mr.
Pomeroy has all his rights and remedies reserved to him by the
statutes upon this subject, [ shall return the papers to the Patent
Office, with a certificate of the substance of this opinion.

B. 8. Brooks, for the appellant.
7. B. Jones, for the appellee. Seth P. Staples, of counsel.

BEnjaMIn M. SMITH, APPELLANT,
s,

DaniEL FLICKENGER AND SEBASTIAN KRIM, APPELLEES.
INTERFERENCE.

INFORMAL DEPOSITIONS—OOMMISHIONER MAY INSPROT.—Where a deposition was
not transmitted in due form, o that it could be considered at the day of
hearing under the rules of the Patent Office, the Commissioner was, never-
theless, at liberty to inspect the deposition and to postpone the hearing, if
he deemed it essential to the ends of justice to permit an informality to be
corrected.

SM—SM—NOT TO BE CONSIDERED A8 EVIDENCE.—The prohibition contained in
the rule is not to the Commissioner's looking into the deposition thus
informally transmitted, or to his reading it and ascertaining its contents,
but to his considering it on the day of hearing as evidence touching the
matter at issue.
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ONE HEARING UPON HIS 0wy MoTioN.—There is nothing
to the Patent Office, or in the rules adopted by the
revent him from postponing, upon his own motion, the
l'ir in hig opinion the justice of the case should require
Ily for the correcting of irregularities in matters of form.
his power would be to stifle justice in her own forms,

FI0E OF TAKING TESTIMONY—NOT A GROUND OF APFEAL.—
the insufficiency of the notice of taking testimony must

wa otherwise, it appears, it is no ground of appeal.
A notice of eleven days before taking testimony at a dis-

i "hﬂat.
ner being of opinion that it would interfere with
y granted to Flickenger and Krim, gave notice
pplicant and patentees, as required by the act of
e 4th of July, 1836, chap. 357, sec. 8, and assigned
ember, 1842, for hearing the parties upon the
ity of invention. Upon that day it appeared
s on the part of the applicant, Mr. Smith, were
't‘l:ed in due form, according to the regulations
ssioner of Patents had (by virtue of the twelfth
act of Congress of the 3d of March, 1839) made
the taking of evidence to be used in contested
um."" The depositions on the part of the patentees,
Krim, were correctly taken, but not transmitted
nired by these regulations, and therefore, accord-
issioner’s fourth rule, could not be considered
‘the day assigned for hearing touching the matter
it as it appeared to the Commissioner that the facts
epositions thus informally transmitted would, but
't]h clearly show that the applicant was not the
;' [inventor, he postponed the hearing to the 27th
ﬂ43. of which he gave to Mr. Smith the following

of hearing in the matter of interference between your
e of Messrs. Flickenger and Krim has been post-
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poned to the 27th of February, 1843, the evidence on their part
being informal in the manner of transmission to the Commissioner
of Patents. The case is open for the reception of further evidence
taken and transmitted, according to the rules in the enclosed cir.
cular."’ *

At the hearing on the 27th of February, 1843, the depositions
on the part of the patentees, Flickenger and Krim, having beep
regularly taken and transmitted, they were considered with the
other evidence in the case by the Commissioner, who thereupaon
made the following decision :

*‘ This case came up for hearing on the 27th instant; and on
examination of the evidence on the part of Messrs. Flickenger
and Krim it appears that he invented and constructed a machine
for separating garlic from wheat, by passing the grain between
elastic rollers, in the year 1835. On the part of Benjamin M.
Smith it appears that he first invented a similar machine in the
year 1837. The testimony on both sides being duly taken and
transmitted to this office, it is hereby decided that Messrs. Flick-
enger and Krim are the first and original inventors of the said
improvement, and as such entitled to their patent.’

From this decision Mr. Smith has appealed, and filed his
reasons of appeal, with a petition that it may be heard and deter-
mined.

Those reasons of appeal are—

1st. That the Commissioner could not lawfully postpone the
hearing of the case from the 1gth of December, 1842, to the 27th
of February, 1843, on account of anything appearing in the dep-
ositions which had been informally transmitted, because, by the
fourth of the rules which he had made in respect to the taking
of evidence to be used in contested cases before him, he had pre-
cluded himself from considering any ‘‘evidence, statement, or
declaration upon the day of hearing which shall not have been
taken and filed in compliance with these rules,”’ unless in the case
provided for in that rule, which case is not applicable to these
patentees.

The applicant contends that it was his right to have the case
decided on the 1gth of December, 1842, the day assigned for the

*See page 27.
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i legal and competent evidence as was then
sioner, who had no authority to postpone the
;ﬁe mnsent of the applicant, upon any ground
depositions informally transmitted.

reason of appeal is ** that the appellees did not
me for the appearing of the opposite party to
witnesses, as required by the rules for taking
ore the deposition taken by the appellees on
1843, is not legal, and should not have been
ing the case; for the appellant would have
travel four hundred miles in five days to appear
nted for taking the evidence, which is obviously

the reasons of appeal alleged by the appellant,
‘“revision’’ is expressly required to be '‘con-
a]lant says, at the close of his first reasons of
Ima foreborne to go into the merits ** of the two
me, because he considered his right to a patent
as fully substantiated, and prefers deciding the
mer patent before a jury."

of the Commissioner’s decision, which he is re-
enth section of the act of March 3d, 1839, fully
iting, are to be confined to the points involved
ppeal.

st reason of appeal—the postponement of the
ys that ‘‘upon examination of the papers, the
showed that Mr. Smith was not the first and
"' that the affidavits to show this were duly
duly transmitted ; that this fact was presented to
by the Examiner, and that, having a due regard
rest, he postponed the case to a future day,
rties the opportunity to procure further testimony
L proper, of which he gave notice to Mr. Smith by
d by him with his reasons of appeal; that no
Opposite party was filed for postponement, and
t course to further the ends of justice.

| reason of appeal—that sufficient time was not
ith, the appellant, to be present at the taking of
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the deposition taken on the 23d of February, 1843—the Commis.
sioner says that this objection did not arise at the time of tria],
and should have then been made, but Mr. Smith was anxious tg
hasten, rather than postpone, the case for any cause.

The question arising upon the first reason of appeal is whether
the Commissioner was bound to hear and decide on the merits of
the case upon the evidence which was regularly taken and trans.
mitted to him, and which, according to the rules for taking and
transmitting evidence, he could, on the 1gth of December, 1842,
have considered upon the hearing of the matter at issue; or
whether he had a right to postpone the hearing to enable the
patentees to cure an informality in the transmission of their evi-
dence, if he should deem such a postponement necessary to
further the ends of justice, giving, at the same time to both parties
an opportunity to procure further testimony.

The argument of the appellant rests upon the construction of
the fourth of the five rules made by the Commissioner *in respect
to the taking of evidence to be used in contested cases before him,”
which rules were made by virtue of the power given him in the
twelfth section of the act of March 3d, 1839. The fourth rule is
in these words:

‘‘4th. That no evidence, statement, or declaration touching the
matter at issue shall be considered upon the said day of hearing
which shall not have been taken and filed in compliance with these
rules : Provided, That if either party shall be unable from good
and sufficient reasons to procure the testimony of a witness or
witnesses within the above-stipulated time, then it shall be the
duty of said party to give notice of the same to the Commissioner
of Patents, accompanied with statements of the cause of such
inability, which last-mentioned notice to the Commissioner shall
be received by him ten days previous to the day of hearing afore-
said, viz., the — day of —— next.”

It is contended by the counsel for the appellant not only that
the Commissioner cannot consider the deposition informally trans-
mitted as evidence upon the hearing of the matter at issue, but
that he cannot look into it for any purpose, and therefore there
was no cause whatever for postponing the hearing ; and for that
reason the decision of the Commissioner upon the merits of the
case ought to be reversed.
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jon contained in the rule is not to the Commis-
into the deposition thus informally transmitted,
t and ascertaining its contents, but to his con-
day of hearing as evidence touching the matter

ner did not consider it upon the day of hearing
ng the matter at issue, and, in that respect,
own rule.
n the fourth rule is applicable only to the case
is unable to procure the testimony in sufficient
earance of the opposite party and for the trans-
idence to the Patent Office before the day of
case it shall be the duty of said party to give
¢ to the Commissioner of Patents ; but the
hat the Commissioner shall do in consequence
hether he shall receive the testimony, although
sonable notice, or whether he shall postpone
it if the patentees had given such notice to the
would have still been as much without power
hearing as he was on the 1gth of December,
therefore, would have availed them nothing.
ing in the laws relating to the Patent Office, or in
by the Commissioner, to prevent him from post-
¢ of a cause if, in his opinion, the justice of
uire it, and especially for the correcting of an
ter of form. To deny him this power would
in her own forms.
econd reason of appeal, viz., that sufficient time
to Mr. Smith to be present at the taking of the
on the 23d day of February, 1843, it is a suffi-
y that the objection was not made at the hearing ;
) that the notice was served on Mr. Smith per-
1th of February, at Massillon, in Stark county,
e deposition of witnesses at Manhime, in York
nsylvania, on the 23d of February—eleven days—
be a reasonable time, even if the distance was four
as suggested in the reasons of appeal.
therefore, I am of opinion that in this case
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the alleged reasons of appeal are not sufficient to sustain it, ang
that the decision of the Commissioner of Patents as to all points
involved in the reasons of appeal must be affirmed.

J. ). Greenough, for the appellant.

Jonx CocHRANE, APPELLANT,
5.

HEnrRY WATERMAN, APPELLEE. INTERFERENCE.

Reasoxs oF arreal.—By the eleventh section of the act of 183D the revision
of the decision of the Commissioner is to be “ confined to the grounds of
his decision, fully set forth in writing, touching the points involved by the
reasons of appeal.”

IsvexTioN—pousLe vse.—The application of an ordinary power to an ordinary
purpose is not an invention within the meaning of the patent law.

SM—SM—APPLICATION OF ENDLESS SCREW AND WHEEL TO CAPSTAN NOT PATENT-
apLE.—The endless screw and wheel is a common mechanical power
applicable to an indefinite number of machines, and the mere application
of it to the segmental-rack or quadrant on the rodder-liead for the first
time is not an invention, although it enables the belmsman to hold and
stay the rudder with more ease,

Evibesce—pEcLarations or ramTv.—The declaration of a party to an inter-
ference that at some former time be made the invention for which he secks
n patent, is not competent evidence.,

 SURREPTITIOUSLY AND UNJUSTLY OBTAINED "—CAVEAT OVERLOOKED.—The fact
that a caveat filed by another inventor was pending and in force when an
interfering patent was granted, does not of itself show that the patent was
surreptitiously obtained and void, nor does it authorize the Commissioner
to grant a patent to the caveator until he shall establish his priority of
invention in a regular proceeding for that purpose.

IXTERFPERENCE—MUST BE DECIDED UPON THE EVIDENOE.—The decision of the
Commissioner and the judge upon appeal can only proceed upon the evi-
dence properly in the case.

(Before Craxen, Ch. J., District of Columbis, November, 1844.)
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