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between Mr. Ruggles, Mr. Evans, and Mr. Young, warrants
strong inference that the principles of Young’s improvement hag
not been known to Mr. Ruggles before that time, but were ney
to him.

Upon the most careful examination, therefore, of this case, with
the reasons of appeal and the evidence applicable to the issye
between the parties, I am of opinion, and so determine, that James
Young has established a priority of invention of the improvement
of the printing-press, consisting of the eccentric-shaft, in combi-
nation with the platen, in throwing off and on the impression
whilst the press is in motion, &c., as before stated, and that he
is entitled to a patent therefor, and that the decision of the Com-
missioner of Patents be affirmed.

A. B. Stoughton, for the appellant.

Mr. Baldwin, for the Commissioner,

WirLiam H. BURLEwW, APPELLANT,
5.

Joux O'NEIL, APPELLEE. INTERFERENCE.

JURISDICTION OF THE JUDGE—REASONS OF APPEAL.—The jurisdiction of the judge
on appeal is limited and confined to the reasons of appeal ; and whatever
weight the judge may think is due to the arguments of counsel, he muost
disregard them if not within the reasons.

ISTERFERENCE—APPLICAXT AND PATENTEE—QUESTION AT [88UE.—In an inter-
ference between an applicant and a patentee, the only question of impor-
tance is whether the applicant is the first inventor; for if he is not, it i
immaterinl to the cage who is,

SM—8M—ADMISSINLE TESTIMOXY IN 8UCH OASE.—Testimony taken in such a case
showing that the patentee made the invention before the gppli.cnnhi‘
properly receivable in evidence, and is decisive of the cause, though the
testimony might at the same time disclose valid objections to the grant of
a patent to the patentee iff that guestion were still open for consideration-

Su—Su—TESTIMOXY INTRODUCKED UNDER A PATENT OF ADDITION [ﬂns‘rﬂ“’
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Testimony taken to show that a certain invention
under the thirteenth section of the law of 1836, as an
jed subsequent to the date of the patent, was in fact
he patentee before the date of the patent, is receivable in
jow that an applicant is not the inventor, whether or not the
r the circumstances named could sustain his patent.

IRSUE OF PATENT NOT CONBIDERED IN AN INTERFERENCE—
Jury.—The question of fraud invelved in the premature
to one of two conflicting applicants, without notice to
, will not be considered by the judge upon appeal in an inter-
tween the patentee and the applicant. It must be tried by a
ct suit brought for that purpose.

REELL, J., District of Uolumbia, March, 1853.)

STATEMENT OF THE CASE.

ce between an application and a patent of addition
der the provisions of the act of 1836. Section thirteen
provided #nfer alia that whenever the original patentee
ous of adding the description and specification of
ovement of the original invention or discovery which
have invented or discovered subsequently to the date of
the may upon like proceedings, as in the case of origi-
ions, have the same annexed to the original description
fication, the addition to have the same effect as though
in the original specification. In taking his testimony,
2 attempted to show that the improvement annexed to
which was the subject-matter in controversy, was in
ed by him before the date of the original patent and
original application was filed. It was contended by
it that this was not competent evidence to support the
d should not, therefore, defeat the application of a bona-
or. The question thus raised as to the legality of such
L was not, however, decided.

g

day appointed for the hearing of this appeal, of which

ice hacd been given, the parties appeared by their respect-
tl, and an examiner from the Patent Office was present

models and all the papers and evidence in the case, as

€d by law, and with the Commissioner’s decision adverse to

l.'
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the claim of said appellant, the reasons of appeal, and the Com-
missioner’s report. The parties, by their said counsel, were
allowed to file written arguments.

A more particular statement of the case is, that on the 1gth of
August, 1851, an application was made by the appellant for a
patent for a new and improved atmospheric churn, for the churn-
ing of butter from cream. In his specification he says: ““What
I claim as my invention, and desire to have letters-patent for, is
the mode of introducing the air through holes bored lengthwise
through the partition, with the perforations or scalloping at the
bottom, all in the same partition, substantially as described and
represented.”’

On the 27th of August, 1851, an interference was declared
between that application and a patent which had been granted to
said O'Neil, the appellee, of which due notice was given. Leave
was given to the parties to take evidence, and the first Monday in
November, 1851, appointed for the trial. That trial was accord-
ingly had ; and on the 4th November, 1851, the Commissioner's
decision was given. The ground of the decision was stated sub-
stantially as follows: On the said trial or hearing it appeared
from the testimony on the part of the said John O'Neil that he
{the said O'Neil) did, in the early part of May, 1850, suggest
boring holes vertically through the partition of the churn de-
scribed in the patent of the said O'Neil dated the 3oth of July,
1850, as a substitute for the tin tubes described in said patent,
and it did not appear from any evidence adduced on the part
of said Burlew that he had known or used the said device earlier
than the month of July, 1850 ; therefore he (the Commissioner)
declared that, according to the testimony then before the Office,
the said John O'Neil was the first inventor of the said device of
the holes bored in the partition of the said churn as aforesaid.

The first reason of appeal was as follows. ** That said O’ Neil
is not entitled to said invention as an additional improvement to
his original letters-patent dated July 3oth, 1850, because from the
testimony on his part it appears that he was the inventor of it in
the early part of May, 1850, which time is not only before or
anterior to the date of his said original patent to which it is
claimed as an additional or subsequent improvement, but it is
even before the filing of the application for the same in the Patent
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" The Commissioner in his report states as the reason
. his decision upon this point that the only question really
the Office was the right of Burlew to receive a patent for
improvement claimed. The patent of O'Neil had already
out with the improvement added, and had passed the juris-
n of the Office. No decision of the Office could affect the
of the patentee under it. Furthermore, it appeared to the
fice on the day of hearing by this very evidence that the thing
med was known and used by O'Neil prior to its invention by
‘applicant, and that the said Burlew was not the first inventor.
he further argument on the part of the appellant is that this
mony respecting the invention of O'Neil is incompetent and
issible, in view of the fact before referred to, that he took out
at for the same as an additional improvement upon his patent
d July zoth, 1850. In assuming in the first reason that the
mony on the part of O'Neil purports to show that he was
inventor of the improvement prior to the date of his original
at, it is said that it was not intended to admit the compe-
- of the testimony, or that it was evidence that he was really
inventor at that time, but it was merely admitted for the sake
argument, to show the inconsistency of the testimony adduced
O'Neil to prove himself the inventor of the improvement at
i m= anterior to the date of his original patent. The invention
s added to this patent upon a representation upon his part, in
ompliance with the conditions of the law, that the improvement
as a subsequent thought.
subsequent part of the argument is upon the credibility
- witnesses, the weight and effect of the testimony, and
ion of the Commissioner in issuing the patent to,0’Neil
days after Burlew's application was filed ; whereas, under
ovisions of the law, the application of Burlew ought to have
considered and examined with reference to O'Neil's, and
erference then declared. To this course of argument the
s counsel objects, as not being within the reasons of
| and therefore not within my jurisdiction. That juris-
15 certainly limited and confined to the reasons of appeal;
atever weight the judge may think is due to the argument,
nust disregard it, if not brought within these reasons. The
1 of the act of Congress of 1839, section 11, is: ‘'The
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Commissioner shall also lay before the said judge all the original
papers and evidence in the case, together with the grounds of
his decision, fully set forth in writing, touching all the points
involved by the reasons of appeal to which the revision shall be
confined."”

What, then, are the reasons stated? It is conceded in the first
reason of appeal that from the testimony submitted in behalf of
O’ Neil it appears that he was the inventor of the improvement in
the early part of May, 1850, several months before the date of
Burlew's claim; but the appellant subsequently denies the admis-
sibility and competency of this testimony, upon the ground that
it relates to an invention before or anterior to the date of said
O’ Neil's original patent.

The provisions of the act of 1836, sections 7 and 8, on the sub-
ject are that whenever on such examination (which the Com-
missioner is required previously to the granting of a patent to
make) it shall appear to the Commissioner that the applicant was
not the original or first inventor or discoverer, or that any part of
that which is claimed as new had before been invented or discov-
ered or patented or described in any printed publication in this or
any foreign country as aforesaid, or that the description is defective
and insufficient, he shall notify, &c. The residue of that and the
eighth section point out the mode of trial.

In the case of Warner v. Goodyear (anfe, p. 60) the judge
says: ‘‘The only material point involved by the reasons of appeal,
and to which my revision must be limited, is whether Solomon C.
Warner, the appellant, was the first inventor of that combination,
which is the same combination for which Charles Goodyear
obtained a patent on the gth of March, 1844, upon a specification
dated July 24th, 1843, more than fifteen months before the appli-
cation of Solomon C. Warner ; for if he was not the first inventor,
it is immaterial to this cause who was."’

This rule of law I think is conclusive of the question in this
case ;: for however available this objection might have been as to
()’ Neil's obtaining a patent, it cannot help the case of Burlew, as,
notwithstanding, he must appear to be the original and first
inventor. As to the question of fraud, this must be tried by a
jury.

I am therefore of opinion, and do so decide, that the Commis-
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¥ RIGHT OF APPEAL —No appeal from the decision of the Commis-
n be considered unless the reasons of appeal were filed within the
time.
FEAL ARBOLUTE—MOTION TO REHEAR DORS NOT EXTEND.—After the
on of the time set by the Commissioner, under authority of section
1839, for filing the reasons of appeal, the right of appeal is gone,
the pendency of & motion to rehear the case of itself enlarge the
filing the reasons of appeal without a special order by the Com-
to that effect.
APPEAL—FOUNDED ON REASONR OF APPEAL.—The filing of the
of appeal is essentially the appeal itself. The judge cannot take
zance of a case until the aggrieved party presents to him his petition
vigion on appeal, which petition, according to the law, must be
d upon the rensons of appeal filed with the Commissioner in due

APPEAL—SUSPFENDS PROCEEDINGS.—(In receiving notice from the party
 intention to appeal, it becomes the duty of the Commissioner, and
ugively, to fix a reasonable time for filing the reasons; within which
further action upon the application within the Uffice is to be
d, and within which time the reasons of appeal must be filed,

ﬁr'md cause shown the Commissioner directs the time to be

MAY RE ENLARGED.—The power to enlarge the time for filing
of appeal, and to rehear the case, remains with the Commis-
mot only until the patent issnes, but until it is actually delivered ;
hich his power over the case is exhausted.

EAL Lo3T.—The time for filing the reasons of pppeal having expired,
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