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Thomas ]. Sloan is, and that the decision of the Commissioner
of Patents ought to be, and is hereby, approved.

Watson & Renwick, for the appellant.
Chas. M. Keller, for the appellee.

WiLLiam CRESSLER, APPELLANT,
5.

Daxier. CUSTER, APPELLEE, INTERFERENCE.

COMPETENCY OF WITKESS—INTEREST IN THE 8UIT.—When a question is raised
as to the competency of a witness on the ground of intérest, the usual
test is to consider whether the witness will be affected by the event of the
suit; that is, whether he has an intercst, legal or equitable, (if real)
which will be secured or continued to him in the event of success, or lost
in the event of the defeat, of the party in whose favor he iz called as a
witness.

SM—TESTIMONY OF ASSIGNEE OR LICENSEE INADMIBSIBLE.—An assignee or
licensee has an interegt in the issuance of n patent to his assignor or
licensor as against a rival claimant,

IMPLIED LICENEE SUFFICIENT TO EXCLUDE WITNESS.—Where a person took an
assignment under an impression that a certain improvement upon the
original invention was included in the patent, and he used such improve-
ment with the consent and permission of the patentee: Held, That he had
an jmplied license from the patentee to continue the use of said improve-
ment, which would discontinue upon the issuance of a patent to another
iuraulnr. and that he was an incompetent witness for his licensor in an
interference proceeding.

{Before MorskLL, J., District of Columbia, April, 1853.)

MorsgLL, J.

The Commissioner’s decision is dated the roth of December,
1851, and states that “ whereas, upon the appointed day of hearing,
of which due notice had been given to the parties, it appeared
upon the testimony of James Campbell that Daniel Custer, on¢
of the parties in this interference, described to the said witness 10
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' July, 1850, the feeding-wheel marked #, the princi-
n this interference, and also described and represented
1be used in connection with the wheel ; and whereas
pear from the evidence before this Office that the
Cressler did invent the above two devices involved
ence earlier than the date of his application for a
it is hereby declared, according to the evidence
, that Daniel Custer is the first inventor of the
and gauge-tube involved in this interference.’’
to be understood that the only question that I am
present to decide upon the reasons of appeal and
the Commissioner's decision is as to the compe-
Campbell, the witness on the part of Daniel Custer,
of interest in the witness,
test in such cases is whether the witness is interested
of the suit or issue—whether he is to lose or gain by
is, whether he has an interest, legal or equitable,
will be secured or continued to him in the event
lost in the event of non-success, of the party in
he is called as a witness. The report states ‘‘ that
1849 Daniel Custer patented a seed-planter. In the
ing he entered into some business arrangements with
sler for disposing of the machines. In the mean-
ed seed-planter was invented by one or both of the
claiming to be sole inventor, and each applied to
hce for a patent—Daniel Custer on the 26th March,
illiam Cressler on the 18th March, 1851. Each
patent for the same improvement in said planters,
certain seed-distributing wheel or pinion-feeding
with a tube called a gauge-tube for sewing

part the Commissioner says: “'It should be also
the said Daniel Custer had patented a seed-planter
13th, 1840, and that he had sold rights in sections of
different individuals. James Campbell, the witness,
_patent an assigned right.”” The assignment to the
lerred to, and is to be found among the papers, on the
h it does not appear that the said improvement was
t the witness in his deposition says: ‘*The reason
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I put some of their improvements into my drills, I got them off
their patterns to try them. I got off their tubes a couple of sets,
I also got them wheels off their patterns. The fact is, I got al]
the castings off their patterns. 1 used the wheel marked # from
July, 1850, with Mr. Jenkins' permission and with Custer’s per.
mission. [ supposed that the wheel A was patented when |
bought the right from Israel’’ (agent of Daniel Custer).

Although, as I said before, it does not appear from the face of
the assignment that the witness bought the improvemefit, yet he
seems to have understood that the use of it formed a part of the
consideration ; and the use of it, with the consent and permission
of Custer, creates an equitable right. If, then, Custer succeeds
in defeating Cressler in this case, the witness certainly had a right
to expect that the use would be continued to him. On the other
hand, if Cressler succeeded, the right would be withdrawn,

I am of opinion, therefore, and do so decide, that the said
James Campbell was an interested and incompetent witiess, and
that his testimony ought to be rejected.

A. B. Stoughton, for the appellant.

Patrick O'REILLY, APPELLANT,
.

CHARLES E. SMITH, AsSsIGNEE oOF J. DuTTON STEELE, AP-
PELLEE. INTERFERENCE.

MOTION TO EXTEXD TIME—ESSENTIALE THERETO.—On n motion to extend the
time of taking testimony in an interference proceeding in the Patent Office
the affidavits should state the names, competency, and materiality of the
witnesses to be examined.

SM—DECIEION OF COMMISSIONER XOT APPEALABLE.—The decision of such a mé=
tion is wholly within the discretion of the Commissioner, and will not be
reviewed upon appeal to the court.

EVIDESOE—TESTIMONY OF PARTY WHO HAS ABSIGNED H1S INTEREST.— While ll!"
natural interest which an inventor may be supposed to retain in bis
invention, after he has parted with all pecuniary interest in the same, will
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